HARERA

i

ORDER

1. The present complaint dated 12.02.2020 has be
complainants/allottees under section 31/ of tl
(Regulation and Development) Act, 2016 (in s
read with rule 28 of the Haryana Real Estate (

Development) Rules, 2017 (in short, the Rules)

GURUGRAM Complaint Nd. 780 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 780 of 2020
First date of hearing:| 26.02.2020
Date of decision 27.10.2020

1. Mamta Mittal

2. Sushil Kumar Mittal

Both R/o: - House No. C9/10,

First Floor, Block-C, RD City,

Sector-52, Gurugram Complainants

Versus

M/s Supertech Limited.

Office at: 1114, 11 floor

Hamkunt Chambers, 89,

Nehru Place, New Delhi- 110019 Respondent

CORAM:

Shri K.K. Khandelwal Chairman

Shri Subhash Chander Kush Member

APPEARANCE:

Ms. Mamta Mittal

Sh. Sushil Kumar Mittal Complainant nd. 2 in person

Sh. Bhrigu Dhami Advocate for the respondent

en filed by the
e Real Estate
short, the Act)
Regulation and

for violation of
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section 11(4)(a) of the Act wherein it is i;nter alia prescribed
that the promoter shall be responsible ifor all obligations,
responsibilities and functions under the pﬂiovisi on of the Act or
the rules and regulations made there uncqer or to the allottee
as per the agreement for sale executed int#er se them.

2. The particulars of the project, the details o:fsale consideration,
the amount paid by the complainanu!s, date of proposed

handing over the possession, delay perioh, if any, have been

detailed in the following tabular form: ‘
|

'S.No. | Heads Information T
.T—"F;rgjéa-name and location | “Hill Town”, Sector 2, Sohna |
Road, Gurugram. '
2. Project area 100.36875 acres
[as per land schedule detail
provided in the DTCP licence]
Nature of the project Residential Plotted Colony
4. | DTCP license no. and validity | 124 of 2014 dated 23.08.2014 |
status valid till 22.08.2019
S Name of licensee M/s_ﬁolphin Build well Private
Limited and 10 others
6. RERA Registered/ not registered Rd;:gistered vide no. 97 of
2(?17 dated 24.08.2017
7. | RERA registration valid up to 30.06.2021 el
8. Unit no. (as per the allotment | R0O45T122204, 22 floor,
letter) Tower 12
9. Unit measuring 1200 sq. e
[super area|

Page 2 0f 18




i HARERA

it

2 GURUGRAM

Complaint No. 780 of 2020

10. Date of execution of allotment | 04.04.2015
letter [Page 12 of complaint]
11. |New unit no (as per|2002, 20t floor, Tower- T2
memorandum of understanding) | [page 31 of complaint]
12. | Payment plan Subvention Payment Plan
[Page 13 of complaint]
13. | Total consideration Rs.63,38,800/-
[as peri:aymem plan Page 13
P of complaint]
14. |Total amount £m3 . Rs. 66,6(1,290/-
complainant i3 [as per statement of payment
received]
15. | Due date ofdplivery gy \ 130.09.2019
possession/as: use.l| Qx?.‘n,
the allogne{l Jetter.by. «»&%5 2
2019 +/6:month’s grace pe‘“i"‘fod % M 4\
[Page Qofﬁcomplamt] A ANt
16. ' jon |1 iears and 27 days
i hf‘ﬁ[@pt& -Possession has not
7 ehi% handed over so far]
17. | Status oﬁthéfp}‘algcg, 4 b " Q;fgomg
ﬁ%:: l‘h %ih. G ; ; 4 4

As per clause Vi (25] of the allotment letter, the

)ossession was

to be handedgaver by Mal‘ch 2019, plus further %race period of

6 months. Ctausg 1 625) of the allatment \etter

hereinafter.

is reproduced

“I. POSSESSION OF ALLOTTED FLOOR/APARTMENT

25. The possession of the allotted floor/ap

given by March 2019 with an extended

6(Six) months. The developer also agrees

artment shall be
grace period of

to compensate
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the Allottee(s) @Rs. 5.00/- per Sg. ft.

Floor/Apartment per month for any

possession of the Floor/Apartment bej

promised period plus the grace period a

Upto the Offer Letter of possessio

possession whichever is earlier”

The complainants submitted that the respong
company had earlier issued an allotment
04.04.2015 in favour of Mrs. Mamta Mittal 3

Kumar Mittal for unit no. R045T122204, 224 flg

Sector-2, Sohna Road Gurugram. They rece

respondent/promoter company stating that the

and their unitin the project are being swap

delay

s ar

ived

ped. .

of area of the

in handing over

pond the given

f 6(Six) months

actual physical

lent/promoter

letter dated
nd Mr. Sushil
yor, tower T12,
a mail from the
booked tower

After 2 months

the respondent/promoter company shifted their unit to a new

unit no. 2002, tower-T2 in the same project.

confirmation mail dated

respondent/promoter company after whi

singed revised subvention MOU for the new uni

The complainants submitted that the p
allotment letter on 04.04.2015. The resp¢
failed to handover the possession of the un
The complainants submitted that there w

project from very beginning and these fact

09.05.2016

h bc

rties

1it to

ere i

5 Wer

They received

from  the
th the parties
t as well.

executed the

yndent till date has

them.
ssues with the

e intentionally
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hidden from them by the respondent. The

Y Wi

shed to get out

of the project then also, but due to disbursement of loan of

almost 80%. By bank, they were bound t
project. They were also assured by the re
that there wouldn’t be any sort of hg
regarding this project.

The complainants further submitted that
asked for the refund of their EMIs from Suy
initially hesitated to refund it back bu
exchange and pressure from their side th
giving their per EMIs cheque but that too |
after receiving just two cheques further [

stopped by Supertech and then on 29-11-2

mail from Supertech saying that it will not

them the EMI cheques rather it offered t
they were requested to opt for any of the |
a) Shift to ready to move-in inventory/

unit. Please visit our office to check

b) We will pay 1/3" of your pre EMIs

monthly basis and balance will be s

possession.

D CoOn

ertes

t afte

spon

ssle

they

e pra
astec
Ml p
018t
be a
hem
elow
near

Invern

ottled

tinue with the
dent company

in the future

contacted and
ch, which were
r a long mail
ymoter started
for a while as
ayments were
hey received a
ble to provide
3 options and
/ options:-
Ing possession
tory.
at present on

at the time of
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c) You can opt for rental accommodati

which rent will be borne by the com

and pre-EMIs will be borne by you v

at the time of possession. Which we

Hence, this complaint inter alia for the

i. direct the respondent to pay bare inte

byer to bank along with interest as pé

onin
pany
vhich
re as

folloy

rrest

'r RE

ii. direct the respondent to pay EMI with im

till the offer of possession of our unit

iii. direct the respondent to handover po

On the date of hearing, the Authority

respondent/promoter about the contrave

have been committed in relation to sectior

to plead guilty or not to plead guilty.

The respondent contested the complain

grounds. The submission made therein, in

. that Complainant booked an aparti

no. R045T122204, in, Tower T-12,

area of 1200 sq. ft. (approx.) for a tg

Rs. 63,38,800/- vide a booking form;

II. that consequentially, after fully

various contractual stipulations an

as pe
Ssess

exp
ntior

1 11(

t on
brief
ment
D 2nd
tal c

y

unde

1 pay

our projects in
till possession
will be settled
follows.

wing reliefs

(pre-EMI) paid
RA guidelines;
mediate effect
r the MOU;

ion of the flat;

lained to the
1 as alleged to

1)(a) of the Act

the following
is as under: -

being number
having a super

ynsideration of

rstanding the

ment plans for
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the said apartment, the complainant executed the flat
buyer agreement dated 04.04.2016. Thereafter, further
submitted that as per Clause 25| of the terms and
conditions of the agreement, the possession of the
apartment was to be given by March 2019, with an
additional grace period of 6 months.
[II.  thatas per clause 25 of the agreement, compensation for
delay in giving possession of the apartment would not
be given to allottee akin to the complainant who has
booked their apartment under any gpecial scheme such
as ‘No EMI till offer of possession, under a subvention
scheme.” Further, it was also categorically stipulated
that any delay in offering possession due to ‘Force
Majeure’ conditions would be excluded from the
aforesaid possession period.
IV. that the consent of the complainant, the complainant
was re-allotted a new apartment in the project bearing
unit no. R045T2020002 in Tower T2, 20" Floor of the
project vide agreement dated 10.05/2016. The terms of
the agreement were the same, except that the date of
possession was advanced to December of 2019, with an

additional 6 months grace period.
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that the complainant had elected the Subv

whereby the complainant, the Responde

party Bank had executed a Tripartite a

TPA inter alia determined the lia

complainants and the respondents ¢
sanctioned by the Bank for the said apa
Clause 4 of the TPA, the respondent wa
Pre-EMI instalments for a period of 36
01.06.2015 which ended on 31.05.2018,
it was incumbent on the Complainant to
That in interregnum, the pandemic of co
the entire nation since March 2020. The (
India has itself categorized the said eve
Majeure’ condition, which automaticalls
timeline of handing over possession of the
the complainant. Thereafter, it would b
note that the construction of the Pragject i
and the delay if at all, has been due to the

imposed lockdowns which stalled

construction activity. Till date, there

embargos qua construction at full operati

ention scheme
nt ancd a third-
preement. The
bility of the
jua the loan
rtment. As per
s liable to pay
months from
and thereafter
ay the EMI.

vid19 gripped
sovernment of
nt as a ‘Force
y extends the
b apartment to
)e apposite to
s in full swing,
> government-
any sort of
are several

onal level.
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that the said project is registered

Authority vide registration no. 97 of

24.08.2017 and the completion date as

Registration is June 2021;

that the delay if at all, has been beyond th¢

respondents and as such extrane

would be categorized as ‘Force Majeun

extend the timeline of handing over the

the unit, and completion the project.

that the timeline stipulated under ti

agreement was only tentative, subje
reasons which are beyond the contrag
The respondent in an endeav
construction within the stipulated t
to time obtained various licenses, aj
permits including extensions, as a
Evidently, the respondent had avai

and permits in time before starting t

that apart from the defaults on the pan

the Complainant herein, the delay in compl
was on account of the following reasons/circ

were above and beyond the control of the R«

ous

ct to
| of tl
PE |11
ime,

DProv

nd w

he co

t of tl

with this Hon'ble

2017 dated

5 per the said

> control of the

circurnstances

e’, and would

possession of

e flat buyer
force majeure
e respondent.
0 finish the
had from time

als, sanctions,

hen required.

led all the licenses

nstruction;

ne allottee, like
ption of project
umstances that

rspondent:
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» shortage of labour/ workforg
market as the available laboi
their respective states du
employment by the Central/
under NREGA and JNNURM Sc¢

» that such acute shortage of
other raw materials or the
licenses, sanctions by differen
not in control bf the respond
all foreseeable at the time ¢
project and commencement of
complex. The respondent cat
responsible for things that are
respondent.

that compounding all these extrane
the Hon’ble Supreme Court vide ordé
imposed a blanket stay on all constrt
Delhi- NCR region. It would be appo

‘Hues’ project of the Respondent wa

e in

e t
Stat

hem¢

addit
t dep
ent al
of lay
[ cons
1ot

not i

ous ¢

1 dat

site t

the stay order, and accordingly, there v

construction activity for a conside

pertinent to note that similar stay

arable

Ord

the real estate

ir had to return to

D guaranteed
e Government

2S;

labour, water and

ional permits,
artments were
nd were not at
nching of the
truction of the
be held solely

n control of the

‘onsiderations,

ed 04.11.2019,

iction activity in the

0 note that the

s under the ambit of

vas next to no
e period. It is

ers have been
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passed during winter period in the
well,i.e.2017-2018 and 2018-2019.

ban on construction activity at site i

a long-term halt in construction activit
complete ban the concerned labor was I

traveled to their native villages or lopk fo1

states, the resumption of work at
process and a steady pace of const

after long period of time.

respondent and his counsel to file reply wit

an advance copy to the complainant subject to p

of Rs.10,000/-to be paid to the complaina
directions for filing of reply, the responde
reply till date. The authority observed
contravention of the above the respondei
for a cost of Rs.5,000/- vide order dated 07
to the complainants. The cost has b

27.10.2020 vide cheque no. 443526 datec

authority.

Copies of all the relevant documents have b

placed on the record. Their authenticity

prec
Furtl

nvari

site b

ructi

2020

hin t

nts.
nt fa
the
Nt is
.10.2
pen

1 16.

is n

eding years as
er, a complete
ably results in
ies. As with a
ot off and they
work in other
ecame a slow

on as realized

directed the
o weeks with
ayment of cost
And despite of
iled to file the
same and in
again directed
020 to be paid

submitted on

10.2020 to the

een filed and

ot in dispute.
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Hence, the complaint can be decided on

undisputed documents.

The Authority on the basis of information and e

other submissions made and the document

parties is of considered view that there is
hearing in the complaint.

Arguments heard.

The authority has complete jurisdiction t

complaint regarding non-compliance of
promoter as held in Simmi Sikka v/s M/s
Ltd. leaving aside compensation which is t
adjudicating officer if pursued by the con
stage. The same has been upheld by the
Haryana High Court in CWP bearing no. 3
as Experion Developers Pvt. Ltd. Vs St
Others decided on 16.10.2020.

On consideration of the documents and su
both the parties regarding contravention
Act, the Authority is satisfied that the
contravention of the provisions of the Act,
I (25) of the allotment letter executed bet}

04.04.2015, possession of the booked unit

the

no r

oblig
EMA/
o be
nplai
Hon't
8144

ate (

bmis
of pr

res
By v
ween

was {

basis of these

xplanation and
5 filed by the

1eed of further

o decide the
lations by the
AR MGF Land
decided by the
hant at a later
)le Punjab and
of 2018 titled

)f Haryana &

sions made by
pvisions of the
hondent is in
irtue of Clause
the parties on

[0 be delivered
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within stipulated time i.e. by 31.03.2019 pl
months. Therefore, the due date of handi
comes out to be 30.09.2019. The authority
view that there is delay on the part of the

physical possession of the allotted unit to

is of

the ¢

us grace period of 6

ng over possession

the considered

respondent to offer

omplainant as

per the terms and conditions of the allotment letter dated

04.04.2015 executed between the parties.
OC has been granted to this project. Hence,
treated as on-going project and the provis

be applicable equally to the builder as well

Under the subvention scheme there is a tri-par

between the allottee, financial instituti

wherein the financial institution is required to r

amount sanctioned in favour of the allotte
per the schedule of construction. It is an ok
of the builder to pay the pre-EMI interest
of possession to the financial institution
allottee. Also, a MOU is entered between
builder.

In the instant complaint, the allottees

entered into a MOU dated 13.05.2016 whe

this

as al

on

es to
ligat
till th

on

the

and

reby

Further no OC/part

project is to be

ions of the Act shall

lottee.

lite agreement
and developer
please the loan
the builder as
on on the part
e date of offer

behalf of the

buyer and the

the developer

the developer

as per clause (b) has undertaken to pay the pre-EMI till offer
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of possession with regard to the booked unit/flat issued to the

buyer. The said clause is reproduced as under:

“(b) That the tenure of this subvention scheme as approved
by Indiabulls Housing Finance Limited is 36 months. The
developer expects to offer of possession of the booked. unit
to the buyer by that time. However, if due to any reason, the
possession offer of the booked unit gets delayed, then the
Developer undertakes to pay the pre-EMI shall continue till
offer of possession with regards to the booked flat is issued

to the buyer”

Further, clause (e) of the MoU provides that from the date of
offer of possession letter the subvention scheme shall be
treated as closed and the buyer shall be solely liable to pay the
entire EMI of his bank. Also, clause (f) of the said MoU states as

under:
“(f) That the present Memorandum of Understanding is in
addition to the Allotment Letter executed between the
parties and all other conditions/situations not covered
under this MOU shall be governed by the terms and of the

Allotment Letter and company policies.”
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payments in the manner and within the ti

agreement for sale as per the obligations u/s 1¢
of the Act reduced in writing or as mutually agre

the promoter and allottee. But the MoU

agreement both stipulate that the paym
handing over of the possession of the un
period as per the agreement to sell. T

documents being supplementary or inci

legally enforceable against the promoter.

absolve himself from its liability from payi
That in the National Consumer Disputes
New Delhi in the case of IDBI Bank Ltd.

Sharma & Ors.,, 2018 it was held that

payment plan, the buyer has no liability whats

paying any interest or pre EMIs till the offe
all interest amount accrued during the pe
possession would stand waived of with res
it is proved that the builder violated the te
of contractual obligations contained in t

agreement/ Mol respectively.

to m

PNnts
it wit

me s

a

here
dent:
He
ng th
Red
Vs. P

und

rofp
riod
spect
rms ¢

he B

ake necessary
pecified iﬁ the
)(6) and 19(7)
ed to between
hd Tri-partite
are subject to
hin stipulated
fore, the said
| thereto are
hce, it cannot
e pre-EMI's.

ressal Forum,
rakash Chand
pr the special
pever towards
ossession and
Lill the time of
to the buyer if
aind conditions

3A/Tri-partite

Page 150f 18




)
)

Ay T

20.

& HARERA

GURUGRAM

Compla

int Nd

. 780 of 2020

Further, in the case of Bikram Chatterji v

s. Un

Ors. Before the Hon’ble Apex court in Writ Pe

of 2017 wherein vide order dated 23.0
Amrapali Judgment) it was held that whe
fulfil his obligations under the subventic
causing a double loss to the allottee t

intervene and the builder has to comply wi

is proved that there was diversion of funds

Therefore, the terms and conditions of al

n the

N SC

hen

th th

lotme

BBA, MoU and Tri-partite agreement clearly s

developer is under liability to pay the pr
part of the loan amount received and any n¢
be in violation of Section 11(4) of the
promoters fails to keep its obligations
scheme. In such cases the allottee has all th
under the RERA Act under Section 31 wi
aggrieved person may file a complaint w
adjudicating officer for any violation or ¢
provisions of RERA or the rules and |

thereunder against any promoter or real e

e- EN
ON-CO
Act
und
erigh
lich g
th th
bntra
regul

state

ion of India &

tition no. 940

7.2019 (known as

builder fails to
heme, thereby
the court can

p same when it

ent and/or the
hows that the
IIs or interest
mpliance shall
in the event
er subvention
It to seek relief
tates that any
e authority or
vention of the
ations framed

agent.
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Accordingly, the non-compliance of the m

section 11(4)(a) read with section 18(1) o

of the respondent is established. As such the coi

entitled to delayed possession at rate

interest @ 9.30% p.a. w.e.f. 30.09.201

possession as per provisions of section 18(1) «

with rule 15 of the Rules.

Hence, the Authority hereby pass the following ¢

directions under section 34(f) of the Act:

I. The respondent is directed to pay

interest at the prescribed rate of 9.30%

month of delay from the due date

30.09.2019 till the actual offer of po

obtaining the Occupation Certificate

on the rest of the amount which the compla

from the pocket on amount of rais
provisions of section 18(1) of the Act,

I1.

any, after adjustment of interest for the de

I11.

30.09.2019 till the date of this order

andat

fthe

D til

delay

The complainant is directed to pay outst:

The respondent is directed to pay int

of t

of |

by th

ing ¢

2016

erest

e contained in
Act on the part
mplainants are
he prescribed
the offer of

f the Act read

yrder and issue

ed possession
p.a. for every
possession i.e.
ssession  after
e respondent;
linant has paid
f loan as per
);
inding dues, if
ayed period;

accrued from

to the complainant
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within 90 days from the date of decis
interest to be paid by the 10 of each

IV. The respondent shall not charge

complainant which is not the part of the Al

V. Interest on the due payments from the con

be charged at the prescribed rate

promoter which is the same as is being |

complainant in case of delayed possession

23. Complaint stands disposed of.

24, File be consigned to registry.

lon a
SUCCE

anyth

@ ¢

nd subsequent
reding month;
ing from the
lotment letter.
nplainant shall
D.30% by the
granted to the

charges.

B>

(Subhash Chander Kush) (Dr. K.K. K
Member Chair
Haryana Real Estate Regulatory Authority, (

Dated:27.10.2020
Judgement Uploaded on 07.12.2020

%
(handelwal)
man
urugram
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