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An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016  
Act No. 16 of 2016 Passed by the Parliament 

भू-संपदा (विनियमि और विकास) अधिनियम, 2016की िारा 20के अर्तगर् गठिर् प्राधिकरण  
भारर् की संसद द्िारा पाररर् 2016का अधिनियम संखयांक 16 

 

PROCEEDINGS OF THE DAY 

Day and Date  Thursday and 25.10.2018 

 Complaint No. 278/2018 Case titled as Mr. Raminder Singh 
& Ors. V/S Experion Developers Pvt. Ltd. & 
Ors. 

Complainant  Mr. Raminder Singh & Ors.  

Represented through Complainant in person with Shri J.S.Dhull, 
Advocate. 

Respondent  Experion Developers Pvt. Ltd. & Ors. 

Respondent Represented 
through 

Shri Ajay Kumar authorized representative 
with Shri Dheeraj Kapoor, Advocate. 

Last date of hearing 19.9.2018 

Proceeding Recorded by Naresh Kumari & S.L.Chanana 

Proceedings 

 

                Arguments heard. 

               It has been alleged by the counsel for the respondent that the 

complainants have produced a copy of order  dated 4.12.2017 of National 

Consumer Disputes Redressal Commission with regard to withdrawal of the 

case from National Commission and filed fresh application before the 

authority without seeking permission from the ‘National Commission’ to 

approach this Authority.  Arguments raised by the counsel for the respondent 

does not seem to be tenable as he has brought to the notice of the authority 
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the provisions of section 71 of the RERA Act and proviso (i) relates to 

compensation which is within the jurisdiction of Adjudicating Officer. 

                         Complainant has filed a de novo complaint on 16.05.2018  under 

section 31 of the Real Estate (Regulation & Development)Act, 2016  before 

the authority, as such complainants are well within their right to file a fresh 

complaint before the authority. The authority is competent to look into the 

matter on the basis of merits of the case.  The respondent has forfeited  

Rs.66,76,002/- deposited by the complainant which is wrongful and 

unilateral. The builder has committed this act having dominating position as 

per the provisions of BBA dated  08.08.2014. As a matter of fact, as per 

provisions of the RERA Act, the builder can only forfeit 10% deposited as 

earnest money by the buyer on account of non-depositing of further 

instalments by the complainant.  The complainant is seeking refund after 

forfeiture of the earnest money and  the authority is of the considered view 

that the builder/promoter may refund the remaining amount by deducting 

only 10% of the deposited amount. No interest shall accrue on this count. The 

complaint is disposed of accordingly. Detailed order shall follow. File be 

consigned to the registry.  

Samir Kumar  
(Member) 

 Subhash Chander Kush 
(Member) 

 Dr. K.K. Khandelwal 
(Chairman) 
   25.10.2018 
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BEF0RETHEHARYANAREALESTATSpf,TiULAToRY
AUTHORITY, GURUGRAM

Complaint no. " 278 of 2018

rirtiour" of hearing: 17 'o7 '?oLB

ora" of Decision l' zS'10'2018

1, Mr. Raminder Singh

2. Mr. lnderjeet Singh Kaur

3. Mr. TarurLjYot Singh

4. IvIr. P2lncet Anand

nl. H-N" .3L2+,Sector 20D' Chandigarh

Versus

1. M/s ExPerion DeveloPers Pvt Ltd

Corporat* offitt' 1't Floor'- P^blotk' 
Sushant

;;i.:i MG Road, Gurugram-122ooz

2. Housing development Finance Corporation

Ltd.
Capital, g, Munirka ' New Delhi

CORAM:
Shri Samir Kumar

ihri subhash Chander Kush

( omPlainants

l[esPondents

Member
Member

APPEARANCE:
Shri Raminder Singh & anr

Shri J.S, Dhull
Shri Dheerraj KaPoor

Shri AlaY kumar

ComPlainant in Person

Advocate for the comPlainants

Advocate for the respondents

Authorise d reP resentative

ORDER

l"Acomplaintdatedl6'05.20lBwasfiledtndersection3lof

the ReaI Estate [Regulation and Developm:nt] Act, 201"6 read

with'rule28oftheHaryanaRealEsta-e[Regulationand

DevelopmentJ Rule s' 2A!7 by the complainant Mr" Raminder
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DevelopmentJ Rule s, 2A1,7 by the complainanI Mr. Raminder

Complaint No. 278 of 2018

Singh, against the promoter M/s Experion l)evelopers Pvt,

Ltd., on account of violation of Article 9 of the plot buyer

agreement executed on 08.10.2014 for plot r.o' C3 34 in the

project "The westerlies", Sector 108, Gurugl'am with super

area of ,150 sq. yds for not handing over of possession on due

date 05,0 5.202A which is an obligation under r;ection 11[ ][a]

of the Act ibid.

2. The particulars of the complaint case are as u tder: -

L Name and location of the Project The
1"08,

2. Apartment/unit no. c3- 3,

Resida
J. Nature of real estate Project
4. Plot measuring 377

y3I4
unr(
23.0
08.1

5, RE RA registered/ nol4gt$gt94
6. Booking date
7. Date of execution of Plot buYer

agreement 

-

B. DTCP license no. 57 of
Time
plan

9. Payment plan

10. Basic sale price Rs,2,

11. Total amount Paid bY the
complainant till date-

Rs.1,

LZ, Date of deliverY of Possession as

per Article 9 i.e, 4 Years from the

date of receiPt of the last Proiect
approvals for commencement of
development of Proiect from the

competent authoritY as directed
from DTCP+ 6 months grace

period

Zony
appr
thus
calct
whic
05.0

V'esterlies, Sector

s 1. mtr/ 450.89 sq.

ls

linked payment

rval on 05.11.2015
late to be

u lated from this da

c h comes out to
)',;.2020.).lUlU.

-\

iurugram

istered
4,2014
c.201,4

f 201.3

98,07,359 f -
t)9,32,453 /-

rrg plan got
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13. Delay in handing over Possession
till date

prema

14. Pr:nalty clause as per aPartment
buyer's agreement dated
0t3.08.2014

Article
Sq mtr

The details provided above have been checkeci on the basis of

record available in the case file which have bt en provided by

the cornplainants and the respondents. A plot buyer

agreement dated 08,10.201"4 is available on record for the

aforesaid plot according to which the possess ion of the same

was to be delivered by 11,01.2018.

Taking cognizance of the complaint, the authority issued

notice to the respondents for filing reply and rtppearance, The

responcients appeared on 17.07.2018. The c;lse came up for

hearing on 17.O7.2OlB, 23,08.2018, 1)'09'2018 and

25.10.2018, The reply has been filed by the respondent on

2 5,10.2 018

Facts of the comPlaint

5, That the complainants submitted that res londent offered

allotment of freehold residential plots in a s':heme known as

"The Westerlies" at contiguous land measuri:rg 100.5 acres at

Sector-108, Gurgaon [Haryana) and opened tlre bookings from

Complaint \o. 278 of 2018

9 i.e. Rs 200 per
of the plot

.1
5.

4,
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public through its prospectus containing terms and conditions

of the allotment.

The complainants submitted that he went to the site office of

the respondent no.1 and were shown the barren area where

the township was to be established. It was oral y assured to the

complainants that the township will be ready f :r possession of

the plols within one Year.

The contplainants decided to collect all the m )ney and jointly

purchased a plot with respondent no.1, The c rmplainant no,1

applierd fbr the allotment of residential plot f 'om respondent

as the complainant no.2 was planning to shift after retirement

in Februa ry 201,6 at Gurugram by construct ng house at the

said plot,

The complainants submitted that he paid arr initial booking

amount of Rs 6,00,000/- vide cheque no 003064 dated

1.6,A4,,2014 and cheque of Rs, 5,00,000 /- berring no'237354

dated 16.04.2AM amounting total 11,00,000/-' The

complainants were allotted plot no. c-3 /34 at "The westerlies"

Sector 108, Gurugram, The total cost of the plot is Rs

2,gB,A7 35g /-, The provisional allotment letter dated

23,04.2014 was issued to the complainants u'herein the detail

of plot cost and payment plan is mentioned'

Complaint No. 278 of 2018

6,

7.

B.

Page 4 of22
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9.

Complaint \o. 278 of 2018

The complainants submitted that plot buyer lgreement was

executed between the complainants and r:spondents on

08.08.2014,

The complainants submitted that he has applied for loan of 2

crores from respondent and in furtherance of the same a

tripartite agreement dated 14.08,2014 was elttered between

the complainants and respondent for the lc an of 2 crores

granted by the respondent. A copy of the tripartite agreement

dated 14.08,2014 is attached herewith as Ann :xure C-3'

The complainants submitted that in spite of llassage of more

than ,16 months the respondent no,1 did nc t carry out the

development of the site as promised, hotvever, kept on

demanding payments from the complainants. It is relevant to

mention here that the copy of the demand i'aised from the

complainants were directly sent to the respondent as the

payment was to be made by the HDFC i.e. res londent no. 3 as

per the tripartite agreement.

The complainants submitted that upon rece iving the above

said rlemand letters dated 30.11.2015 and 29.12.2015, the

complainants came to know that the responi ent no,3 has not

made the payment to the respondent no.1, 'lhe complainant

no.1 on 05,01.2016 contacted respondent no,3 to enquire

10.

1,1.

1,2.

PageS ofZZ
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about the reason of non-payment by responrlent no,1, Smt.

Madhur Chandna officer of respondent no.3 rirised the query

from other oflicer of HDFC namely Ms, Shweta Khanna

through email dated 05.01,2016 as to "what is the demand

against", The officer of respondent no.3 nam:ly Ms, Shwela

Khanna sought clarification from another offi:er Mr, Madhur

Chandna who clarified that as the developmettt work has not

started in the project, hence the current dentand cannot be

released, Further, it was advised that the custt)mer should get

in touch with the builder for clarification on dt,mand raised as

the demand could be raised within 18 months of booking or

development milestone, whichever is later, t rerefore, as the

milestone is not achieved therefore the paylnent cannot be

released,

The complainants submitted that having received the email

from respondent no.2, it was revealed tha: there was no

construction or development work at the sit l, therefore, the

demand raised by respondent no,1 is illegal and deficiency in

service.

The complainants were stuck between the firlse demands of

respondent no.1 and the inspection report of t espondent no,3,

It is beyond to understand as to how the payment can be

release<l when the HDFC itself has verified fhat there is no

Complaint \o. 278 of 2018

ffi
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13,

1.4.
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development work and the payment has to b: released only

after development.

The complainants submitted that he also conveyed to

respondt:nt no.1 that the complainants have al 'eady made the

payment of about 1,11 crore [approx,) to it to,vards the price

of the said plot, whereas, the respondent no,l" slarted imposing

interest on the instalments without evelr offering the

possession of the plots which is absolutely illegal and unheard,

The complainants submitted that complainant no.1 visited the

site of the scheme area in the month of February 2016 for

inspection and verification about the develo; ment works at

the site of the plot. The complainant war; shocked and

surprised to know that the site of the scheme area was lying in

an abs;olutely ignored condition and there \ as no touch of

develc,pment at all at the site in question, Despite much

propagation about the development of the scheme area, there

was no sign of any development at the site, Iven it was not

possible to identify and locate the plot in quer;tion allotted to

the complainant at the site nor there were an g roads marked

or constructed at the scheme site, As suclt, it has to be

concluded that there are no chances of immediate

development of the scheme area and of the tr lot in question,

which was required by the complainant no, - on immediate

Complaint \o.278 of20LB

15.

1,6.
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basis for shifting to Gurgaon, Surprisingly resp )ndent no.1 did

not inform this fact to the complainants and is demanding the

instalments without even initiation of the devclopment of the

plot sites.

That as the plot site has not been developed even after 4 years

therefi:re the HDFC is not willing to release lhe loan for the

paymernt of the remaining instalments of the plot. In such

circumstances, the complainants tried to get some financial

help from some relation, friend etc. who coulc make good the

balance payment in view of the inability of the {DFC to pay the

instalments due to lack of delivery of possesr;ion and lack of

improvement/development on the site, but all went in vain.

That here respondent no.1 and 2 thems,:lves have not

developed the plots and have not even given tite possession of

the pl:ts to the allottee so as to enable them to get the site plan

approved and then to develop the plot, Thus, development of

the plot mandates that first the possession be given to the

allottee, whereas there is no sign of developlnent at all, This

gives a clear indication that the plots have been allotted

without proper permissions from the local au .horities and the

general public has been befooled.

Complaint \o. 278 of 2018

1,7.

18.
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That the terms of the buyer agreement are unilateral and

monopolistic. The complainants had no option but to sign the

Same. The agreement was never being a mutuitl agreement as

every allottee has been forced to sign the same agreement. The

respondent has cleverly inserted the Article 9 of the Allotment

letter which mentions that the development ol the plot will be

completed within 4 years. The development would be done

out of'the instalments received and such de'relopment shall

corres;pr:nd to the payment of instalment but nothing as

promised has been done, despite of paymen[ of 1.11 crore

[appr,cx.). No development has been done oI'er the plot and

possesslon has not been given to the complainants and even to

other aggrieved buyers of the plots in tht' same housing

project.

The complainant no,3 visited the office of the respondent no' 1

and requested for the refund of the money as the position of

development at the that there can be no deve lopment even in

next 2 years, Upon this the officer of the restr ondent no.1 has

threatened to cancel the plot and forfeit the tnoney deposited

by the complainants, To the knowledge of the complainants

there are several criminal and civil cases running against

respondent no,1 relating to fraud and breact of trust. Several

Complaint \o. 278 of 2018

1,9.

20.
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allottees of various proiects are running from p ost to pillar for

possessir:n of their Plots.

21. The complainant submitted that he filed consltmer complaint

no. 445 0f 2016 before the hon'ble National consumer

Disputes Redressal Commission, New Delhi for refund of the

entireamountofl',1,0,24,430/-depositedb'rthem'Allthe

respondents appeared before the hon'ble natic nal commission

and filed their reply. The respondent no.3 t pecifically filed

reply and affidavit 26.A9.}Arc whereby n aintained their

stand that there is no development at the site and thus no

instalment can be released'

22, That the respondent no.2 has clearly menti rned in the plot

buyer: agreement that they have already -aken necessary

permissionsfromthecompetentauthorityraditbeentrue

then there would have been no obsl ruction in the

deve,lopmentofthesite.Furtherthew.ittenstatement

submitted by respondent no.1 and 2 it has bt en admitted that

they floated the scheme without approval frc m the competent

authorities and there was a stay by the hon'ble high court on

the possession of the land passed in cwP r.o'19050 of 201'2

titlerl as chandra shekhar Mishra vs llnion of India & ors'ln

thesaidwritpetition,thehon'blehigh:ourtstayedthe

development works in the NCR Region in tre year 2012 and

Complaint ,lo. 278 of 2018
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thestaycontinuedtilloctober20l5.ltisonllthereafterthe

respondentno.land2gottheapprovalofzolringplanofthe

residential colony on 05.11,2o1'S,A copy of the approval dated

05.1,1.2015 is attached herewith as Annexure il-9'

23'Therespondentsdeliberatelyconcealedthe]actthattheLd.

civilcourtGurgaonhaspassedorderdated0B.0l,2013and

orderedthatifanysaleoranyotherdeedcre;ttingthirdparty
- 

e PendencY of the suit in favour of
interest effected during th'

thethrirdpartythenthefactumofthependencyofthesaidcivil

suitr;hallbementionedinthesaiddeed..'herespondents

concealedthisfactfromthepetitionersandlrothingsuchwas

menl-ionedintheagreementtosell.Thuswithouthaving

approved zoning plans the respondent no'1 and 2 floated the

scheme and cheated the complainants as well as general public

bycollectinghardearnedmoneyfromthecomplainantsas

well as general Public'

24,Notonlythis,duringthependencyoftheCol,sumercomplaint,

thecomplainantno.lfiledapplicationunderRTlActbefore

the Town and Country Planning Department Haryana and has

corte to know that though the responde rt no'1 has taken

chargesofEDCfromtheallotteeshoweveriresaidamounthasl

notbedepositedbythemtothedepartnent'Thereisart

amottntofRs.ZZ,63,+g'000/-outstandingagainsttht:

Complaint ''lo. 278 of 2018
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respondtlnt no.1 till 1'6,09,201"6. Thus, the rel;pondent no' 1

has mis utilized the amount deposited by th: allottees and

siphonecl the money.

25. That during the pendency of the complaint, srrrprisingly, the

respondent no.1 and 2 sent an email to the con plainants along

with a, Ietter dated 29.04.2017 whereby they have cancelled

the allotment of plot no, c-3134 allotted to tl,e complainants

and have even forfeited Rs'66'76' OO2/-' Not only this'

respondent no. 1 and 2 have also retained amount of Rs'

43,48,428/- on the pretextthatthe same will tre refunded only

after resale of the plot. It is needless to mention here thatthe

action of the respondent no.1 and 2 of cancellation of plot

during the matter sub-judice is not only illegal but also

amounts to threatening attitude of the respolrdent no'1 and 2'

It is relevant to mention here that once it is I roved that there

is no development work and the HDFC has c:rtified the same

fact by sending an expert team there'

26, Due to the cancellation of the plot no' C-3lii4 allotted to the

complainants during the pendency of the complaint, fresh

cause of action arises, and the complaint becr )mes infructuous'

In such circumstances the complainants withdrawn the

complaint and the same was disposed off vide order dated

04.1.2,2017.

Complaint 'Jo. 278 of 2018
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27. That the cause of action has arose on 29.04"t017 when the

respondent no.1 has cancelled the allotment of plot no' C-3 134

allotted to the complainants and have even forfeited Rs'

66,7 6,oC\L1- and,have also retained amount of Rs. 43,48 ,428 l-

, The cornplainants are entitled for refund of the entire amount

of Rs, 1,,L0,24,43A/-'

Issues raised by the complainants are as follows:

i. whether the respondent no, 1 and 2 har e failed to fulfill

theirobligationsbynotcomplyingwithEherequirement

ofobtainingnecessarypermissionsfrolnthecompetent

authoritY?

ii. whether the complainants are liable for t eceiving interest

ontheamountpaidtotherespondentr;aspermandate

ofRule15ofHaryanarules,20TTattherateprescribed

in the Act?

Whethertherespondentsareliableflrnotobtaining

requisite approvals from the authoritir:s?

Whethertherespondentsareliablefcrnotcompleting

the construction of the project in a ti nely manner and

whethertheyCanCanceltheallotmrlntoftheplotin

question?

iii.

iv.

Complaint \o' 278 of 2018
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I complaint rlo. 278 of 20lB

Relief sought:

The complainants are seeking the following re ief:

a) Direct the respondent to refun'l amount of

1,10,24,430/' along with interest @ 1t o/o p'a' from the

clate of deposit till date of payment'

b)Directtherespondenttorefundtheinterestpaidto
Housing Development Finance C(rrporation Ltd'

[HDFC-Respondentno.3JsinceAugustZ0l'4tillclosure

of Accounts along with interest @l$oft p'a'

' nt to refund of all egal cost of l'25c) Direct the resPondet

Lac incurred bY comPlainant'

Respondent's rePlY

28,Therespondentssubmittedthattherespond:ntno,lhasalso

separately filed an application for rejection o1 the complaint on

thegroundoflackofjurisdictionandthisreplyiswithout

prejudicetotherightsandcontentionsoftherespondentno.l

contained in the said aPPlication'

29, The respondents submitted that the project of the respondent

no. t is not an ongoing project as per :ule 2[1][o). The

respondentno,lhadappliedthepartconpletioncertificate

for the said project on 27.A7.20L7 which is rlrior to the date of'

putrlicationofthesaidrulesi,e,2B,0T,zot7andhencethesaid

project is not an ongoing project as per ru e 2t1) [o] and ther

Page1.4 of.Zl
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presentcaseissquarelycoveredunderthefirstexception

providecl under 2[o) and therefore the hon'ble authority has

nojurisrlictiontotrythepresentcomplaintzindthesameis

liable to be dismissed'

30'Therespondentssubmittedthatthepresentcomplaintfor

compensation and interest can be only f led before the

adjudicatingofficerunderrule28oftheHarlanaRules,ZalT

and tlhe authority has no jurisdiction to enteltain the present

comPlaint.

31, The respondents submitted that the complair t is not signed by

anyofthefourcomplainants,neitherthecontentsofthe

comlllaintareverifiedbyanyofthecomplainantsandeventhe

affidavitisfiledbyonlyoneofthecomp}ainentsi,e'Raminder

SinghandnotbytheotherthreeCompainantsandthe

affidavit is not supported by proper verifical ion'

32,TherespondentssubmittedthattheRERAAct,2al6hasbeen

enar:tedtoprotecttheinterestoftheConstmersandnotthe

invelstors.Thecomplainantsinthepresent:aseareinvestors

andnotConsumersaSthecomplainantsarealreadythe

ownersoftwoproperties'oneinfaridlbadandonein

chandigarh,whoneverhadanyintention.obuytheplotfor

their own Personal use'

Complaint \o' 278 of 2018

Page LS ofZZ



HANIR
-ffi

!ltir'
d.li$s.,
ts$ddr. GUI?UGRIAM

33.Therespondentssubmittedthatthecorrplainantsare

defaulters having deliberately failed to make the payment of

instalmentswithinthetimeprescribed,whichresultedin

delaypaymentchargesandontherequestoftltecomplainants

andasaspecialandoneoffcase,believingal;Surancesofthe

complainants in respect of timely payrlent of future

instalments,thedelaypaymentchargesofRl;68,370l.were

waived off by the respondent no' l"'

34.TherespondentssubmittedthattheC(|mplainantsare

inves;torsanddefaulters,havingdeliberateyneglectedand

failerltomakethepaymentofdueinstallmettsinaccordance

with the agreed terms of the plot buyer ag'eement and CLP

optedbythecomplainantswithinthetimellrescribed,which

resulted in overdues, delay payment char 4es and then the

canr:ellation of the allotment' This conduct of the

complainantsclearlyindicatesthatthecomlllainantsaremere

speculators having invested with a view tc earn quick profit

andduetomarketslowdown'thecomtrlainantsfailedto

performtheircontractualobligationsrrfmakingtimely,

Pa)'ments'

35,Thr:respondentssubmittedthattheyhavecontinuedwiththtl

de,relopment of the said project and has a'ready obtained cc

forthesaidprojectandisintheprocessofhandin$ovefCrf

Complaint No. 278 of 2018
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possession of plots' However' as the complainants were

merelyspeculativeinvestorswhodefaulteditrmakingtimely

PaYme nt of installments'

36,Therr:spondentssubmittedthatitisamatterlfrecordthatno

suchagreementundertheprovisionsofthe;aidActorrules

havebeenexecutedbetweenboththepartie;rathertheonly

agreementsignedbyboththepartiesisthe]uyeragreement

dated 08.08'2014'

ndents submitted that till the 3rl installment the

nts kept on making payment as per the payment

plan, though not in time and never t aised any issue

whatsoever,clear}yrevealsthatthecomplairantshadnoissue

orConcernaboutthesaidplotandtermsanlconditionsofthe

saicl buYer's agreement'

Determination of issues

After considering the facts submitted by the con plainants' reply by

therespondentsandperusalofrecordonfile,theauthoritydecides

seriatim the issues raised by the parties as und*r:

3B' Tkre complainants raised issues regarding not complying wit,h

the requirement of obtaining necessary I ermission from ttre

competent authority by the responde tt and conduct of

Complaint No. 278 of 2018
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respondents regarding settled terms and cor dition between

the parties to the complaint and developrlent work and

possessionoftheplot.Asthecomplainaltthimselfisa

defaultelr as complainant has not paid the instalment due

towards them. The respondents cancelled the allotment of unit

no.C3-S4videcancellationletterdated29,o4,20lT'Asthe

DevelopmentJ Act , 2016, the rights and the duties of the

allottees, which is reproduced as under:

Section 79 - Rights qnd Duties of Allottees

Cl'ause (6)Every allottee' who has ententd into an

allreement for iale to take an apartment' plor or building

a:;therrrr^oy-be,undersection13'shallberesponsible
ut mqke rrrrrio,y payments in the mqnner ar'd within the

time as specfle:,i in ine said agreement for st'le and shall

pay at tn, priper time and .place' 
the s\are of the

registration charges, municipal tqxes' water qnd

electricity chargei, maintenance charges' {'round rent'

and other charges, if anY'

c'lause (fi fhe qllottee shall be liable to pa't interest' at

such rate as mqy be prescribed' for any dela't,in payment

towards ony ,^oun't o' charges to be pai'l under sub'

stection (6).

Complaint No. 278 of 2018
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4^,Thecomplainantsmadeasubmissionbeforetheauthority

undersection34t0toensurecomplianceflbligationscast

upon the promoter as mentioned above'

34.f) Function of AuthoritY -

To ensure compliance of the obligations cos t upon the

promclters,theqllotteesa.ndtherealestateagent'sunderthis
Act q.rtd the rules and regulations made thereunder'

ainants requested that necessa'y directions be

issue.dbytheauthorityundersection3ToftneActibidtothe

pronrotertocomplywiththeprovisionsanlfulfilobligation

which is reProduced below:

g7. Powers of Authority t'o issue direttions

The Authority may' for the purpose. .of 
aischarging its

functions 'nd" 
the provisions of this Ar:t or rules or

regulationsmadethereunder,issuesuchairectionsfrom
timetotime,tothepromotersorallotteesorrealestqte
qgents, as the case may. be' as it may con:ider necessary

ona ruri-airections sniil ne binding on all t'oncerned'

Findings of the authoritY

46,Thepreliminaryobjectionsraisedbytherespondents;

reg;ardingjurisdictionoftheauthoritys|tndsrejected.Tht:

aul-hority has complete jurisdiction to deci le the complaint in

regardtonon.Complianceofobligationslrythepromoteras

hetdinSimmisikkaV/sM/sE\4IAARMG]Land[td,leaving

Complaint No' 278 of 2018
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aside compensation which is to be decided by the adjudicating

officer il'pursued by the complainants at a late r stage'

+7, In the case of DLF Ltd, v' Bhagwati Narula,l t evision petition

no'3860of2014itwasheldbyTheNatonalConsumer

Dispute Redressal commission, New Delhi thrtt agreement for

forfeitingmorethanl,0o/oofsalepricewoullbeinvalidand

Z}o/orcfthesalepricecannotbesaidtobeareitsonableamount

whic]rthepetitionerCompanycouldhaveforleitedonaccount

ofdefau}tonthepartofthecomplainantsuttlessitcanshow

thatithadonlysufferedlosstotheextenttheamountwas

forfeitedbyit.Earnestmoneyissaidtobetheonlyamount

that is paid at the time of concluding the contract' Thus'

amount beyond loo/o cannot be forfeited ar d if done so that

would be unreasonable'

48, Keeping in view the facts and circumstances, the authority is

com.petenttolookintothematterontheba:;isofmeritsofthe

CaSe.Therespondentshaveforfeite]Rs'66,76,0021.

deposited by the complainants which is wrongful and

uniliateral,Thebuilderhascommittedthisacthaving

dorninatingpositionaSpertheprovisicnsofBBAdated.

0B'0B.2014.Asamatteroffact,aSperprovisionsoftheRERA

Complaint No. 278 of 2018
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Act, the builder can only forfeit 10o/o depos ted as earnest

money, by the buyer on account of non-depositing of further

instalments by the complainants. The co nplainants are

seeking refund after forfeiture of the earnest money and the

authority is of the considered view that the bu ilder/promoter

may rr:fund the remaining amount by deducting only 10% of

the total consideration. No interest shall accrue on this count

Decision and directions of the authority

49. Thus, the authority, exercising powers vested in it under

section 37 of the Real Estate [Regulation an I Development)

Act, 201,6 hereby issue the following di:'ections to the

respondent:

iil 'l'he respondents are directed to forleit LAo/o of the total

consideration amount deposited by the L uyer on account

gf earnest money of non-payment of du: instalments by

the complainants. The complainants xI(r seeking refund

after forfeiture of the earnest money antl the authority is

of the considered view that the builde'/promoter may

refund the remaining amount by deduc:ing only 1,0o/o of

tire total consideration amount, No interest shall accrue

rcn this count.

Complaint No. 278 of 201B
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51. The file is consigned to the registry.

f
Ii

.j,.

(Samir Kumar)
Member

Dated: 25,10.2018

.\
!

,", i

(Subhash Cl rander Kush)
Me nber
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