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BEFORE THE

I co*r',irinr No. 66 or zo rA 
]

HARYANA REAL ESTATE REGULATORY
AUTHORITY, GTJRUGRAM

Complaint No. : 66 of ZOTB
Date of Institution : 26.03.ZOIB
Date of Dccision : 05.07.20]8

Mr. Anuj Goyal, l\/o 29, pushpanjali Ashiyana
Sil<andra Agra-29 2007, U.p.

Vcrsus

M/s JMD Ltd.

IMD Rcgcnt Squarc, 3.,1 l.'loor, Main Mchrauli,
Gurgaon- 122001

CORAM:
Dr. K.K. Khandclwal
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Shri Prcmvccr Singh
Shri A.K. Singh

Advocate for the complainant
Advocatc for thc rcspondcnt

Complainant

Respondent

Chairman
Member
Member

1.

ORDER

A complaint datcd 26.03.2018 was filcd undcr scction 31 of thc

Rcal listatc [Regulation & Dcvclopmcnt) Act,2016 rcad with Rulc

28 of thc Ilaryana Ileal Irstatc fl{cgulation and I)cvclopmcnt)

Rulcs, 2017 by thc complainanr [Mr. Anuj Goyal) againsr the

promotcr (M/s JMI) Ltd.) on account of violation of clausc 15 of

thc buildcr-buyer agrccmcnt for not giving posscssion on due

date i.c. :10.11.2016 which is a committccl obligation undcr
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scction 11 [ ) (aJ

canccllation of the

paid by him along

buycr's agrccmcnt

Iiorrto,rt No 66 or zo r a 
]

of thc Act ibid. Ilencc, thc comtrtlainant seeks

allotmcnt and thcrcaftcr, rcfund of thc moncy

with intcrest as pcr thc tcrms & conditions of

which was cxccuted on 10.01.2011 .

JMD Suburbio Sector -67,
Gurugram

[Jnregistcrcd

Il-01, Ground I;loor

Rs.17,25,140/-

ttr, rlg,t 6,136.68/-

Rs. 50,24.,340 /-

100o/o

30.11.2016

1 year 7 Months

No Valid rcason

2. 'l'hc particulars of thc complaint arc as under:

Namc and location of thc l)rojcct

Rcgistcre d/ tJnrcgisteied 
-

Irlat/Apartmcnt/Plot No./tlnit No.

Ilooking amount piia fry tn.-Ury". to
thc buildcr/promoter/company vidc
agrccmcnt _ _

'fotal consideration amount as pcr
agrecment dated 1 0.01.2011
tioirt amount paid by thc
complainant up to clate

I)erccntagc of considcration amount

I)atc of dclivcry of possession from
thc datc of buildcr as pcr buycr
agrccment

I)clay for nurnbcr o[ months/ ycars
upto datc
Causc of delayin dclivcry oi
posscssion

As per thc dctails providcd above, which havc bccn chcckcd as

pcr rccord of thc casc filc. A buildcr huycr agrccmcnt is availablc

on record for lJnit as dcscribcd abovc, according to which thc

posscssion of thc aforcsaid unit was to bc dclivcrcd by 30tr,

9.

10.

3.
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4.

Nov'2016 as per clausc 15 of IIBA. Thc promotcr has failed to

dclivcr the posscssion till 05.07.zo1Bof thc said unit to the

complainants by thc duc date. 'l'hcrcforc, thc promoter has not

fulfillcd his committed liability as on datc.

1'aking cognizance of the complaint, the authority issucd noticc to

the rcspondcnt for filing rcply and for appcarancc. 'f hc

rcspondcnt appcarcd on 14.06.201,8. 'l'hc casc camc up for

hearing on 17.04.2018, 03.05.2018, 29.05.2018,1 4.06.ZO1B &

05.07.2018. ]'hc rcspondcnt has filcd his rcply datcd 19.06.2018.

'l'hc rcspondcnt through its rcply contcndcd that thc partics arc

bound by thc terms and conditions of thc agrccmcnt

During hcarings, oral argumcnts havc bccn advanccd by both the

partics in order to provc their contcntions. As statcd by thc

Counscl for thc rcspondcnt, thc rcviscd building plan was

sanctioncd on 1 3.11.2013 and accordingly, thc datc of posscssion

was 30-11-2016 for which thcy had also applied for occupation

ccrtificatc on 15-06-2016 but thc samc has not bccn grantcd by

thc compctcnt authority

As pcr agrccmcnt for salc, Clausc 1 5, , thc rcspondcnt was to givc

a commcrcial unit within 3 ycars from thc date of sanction of thc

rcviscd lluilding plan. Thc rclcvant clausc rcgarding thc

posscssion of thc said unit is as follows:

5.

6.

}
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"'15. 7'llA7' the posse.ssion of the soid premi.se.s i.s proposed to be

delivered by the Company to Unit Allottee(s) within three years from

the date of sanction of revised Building Plan or further extended period

of six months after the expiry of 36 monLhs as aqreed above excepL Lhe

force maj eure circumsLances."

7. Accordingly, thc due datc of posscssion was 30.11 .2016. Thc

terms of thc buildcr buycr agrccmcnt havc becn draftcd

mischicvously and arc complctcly onc sided as also hcld in para

181 of Neelkamal Realtors Suburban Pvt Ltd Vs. UOI and Ors.

[W.P 27:]7 of 2017), whcrcin, thc l3ombay IIC bcnch held that:

"...Agreements enLered into with individuctl purchasers were invariably

one sided, stondard-format aqreements prepored by the

builders/developers and which were overwhelmingly in Lheir favour with

unjusL clauses on delayed delivery, time for conveyonce Lo the society,

oblig otio ns to obta in occupation/com pletion certiJ'ico Le etc. I n d iv id u o I

purchctsers had no scope or power to negotiate and had to accept these

o n e- sided ag reem ents. "

B. As thc posscssion of thc flat was to bc dclivcred by 30.11.2011 as

per thc clause rcfcrrcd above, thc authority is of thc vicw that thc

promotcr has violatcd scction 11[4)[a) of thc Ilaryana l].eal listatc

fl{egulation and Devclopmcnt) Act, 2016, which is rcproduccd as

undcr:

/
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'7 7.4 The promoter shall-

(a) be responsible for all obligations, responsibilities and functions under

Lhe provisions of this Act or the rules ond regulaLior"ts made Lhereunder

or Lo the ollotLees as per the aqreemenL for sale, or Lo Lhe associaLion of

allottees, as the case may be, till the conveyonce of all the apartments,

ploLs or buildings, as Lhe case moy be, Lo Lhe ollottees, or the common

areas to the association of allottees or Lhe compeLenL authority, as Lhe

case may be:

Provided thaL the responsibility of the promoter, wiLh respect Lo Lhe

structural defecL or any oLher defecLfor such period as is referred to in

sub-section (3) of section 1.4, shall conLinue even afLer the conveyance

deed of all the aportmenLs, plots or buildings, as Lhe cose moy be, to the

allottees a re executed."

9. Thc complainant made a submission bcforc thc Authority undcr

scction 34 [0 to cnsure compliancc/obligations cast upon the

promotcr as mcntioncd above. Section 34(f) is rcproduccd bclow:

"34 A Function of Authority -

7'o ensure compliance of the obligations cast upon the promoters, Lhe

allottees and the real esLate agenLs under this AcL and the rules and

regulations made thereu nder."

I']age 5 of 9
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It has bccn rcqucstcd that ncccssary directions bc issued to thc prontoter

to comply with the provisions and fulfil obligation under scction 37 of the

Act which is rcproduccd bclow:

"37. Powers of Authority to issue directions

T'he Authority moy, for the purpose of discharginp its functions under

Lhe provisions of this Act or rules or regulaLions made thereunder, issue

such directions from Lime to time, to the promoters or allotLees or real

estaLe agents, as the case may be, as it moy consider necessary and such

directions shall be binding on all concerned."

'l'hc counscl for thc rcspondent has statcd that thcy will hand

ovcr thc posscssion of the unit by 3L.1'2!201 B. Thus, it is held that

the said projcct is alrcady ncar complction & occupancy

ccrtificatc has alrcady bccn applicd for thc samc which is likcly

to bc dccidcd. Ilcncc, it is not thc appropriatc stage that thc

complainant should bc allowcd to withdraw from thc projcct.

Considcring thc intcntion of thc complainant to continuc with thc

projcct, as pcr scction 1B(1)[bJ of thc ibid Act, it's an obligation of

the promotcr to pay intcrest for cvcry month of delay till handing

over thc posscssion at such ratc as may be prcscribcd to thc

complainant. Complarnant rcscrvcs his right to scck

compcnsation from thc promotcr for which he shall makc

10.

11.

*'f
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scparatc application to thc adjudicating officcr, if rcquircd.

Section 1B[1) is rcproduccd bclow:

1B (1) Return of amount and compensation -
1. If the promoter fails Lo complete or is unable to give

possession of an apartment, plot or building, -

(a) in accordance with Lhe Lerms of the aoreemenL for
sale or, as Lhe case may be, duly completed by the
dote specified therein; or

(b) due to discontinuance of his business as ct developer
on account of suspension or revoccttion of the
regisLration under this Act or for ony other reoson,

Ile shall be lioble on demand to the allottees, in cctse Lhe

allottee wishes to withdraw from the projecL, without prejudice
to any other remedy available, to return the amounL received
by him in respect of that apartment, plot, building, os the case

may be, with interesL at such raLe os may be prescribed in this
behalf including compensaLion in the monner as provided
under this Act:

Provided that where ctn olloLtee does noL inLend to withdraw from

Lhe project, he shall be paid, by the promoLer, inLerest for every

month of delay, till the handing over of the possession, at such raLe

as may be prescribed.

12. 'l'hc authority has complctc jurisdiction to dccidc thc complaint

in rcgard to non-compliance of obligations by thc promoter as

held in Simmi Sikka V/s M/s EMAAR MGF Land Ltd.lcaving aside

I'}age 7 ol9
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compcnsation which is to bc dccidcd by thc Adjudicating

13.

0fficer

if pursucd by thc complainant at a latcr stagc.

'l'hus, thc authority cxcrcising powcrs vestcd in it undcr scction

37 of the Ilaryana Rcal Iistatc (Rcgulation and Devclopmcnt) Act,

2016 hcrcby, issue dircctions to thc rcstrlondcnt to give intcrcst

to thc complainant on thc amount dcpositcd by thc complainant

at the prcscribcd ratc i.c. @ 10.450/o p.a. for cvcry month of dclay

from thc duc datc of posscssion till thc handing ovcr thc

posscssion. 'fhc said intcrcst shall bc payablc from the datc the

rcspondcnt has rcccived thc amount from thc complainant and

the samc shall bc payablc within 4 5 days of the date of thc order.

'l'hc intercst shall bc paid beforc 1Oth of cvcry month. In thc

cvcntuality, the rcspondcnt is not in position to handover

possession by 31.12.2018 to thc comtrtlainant, the complainant is

at liberty to withdraw from thc projcct.

Kccping in view thc provisions of thc Rcal listatc fllcgulation &

Dcvclopmcnt) Act,2016 and thc Ilaryana Real listate fllcgulation

& Dcvclopmcnt ) lLulcs 2017, thc rcgistration with thc IlliRA

should havc bccn applicd by thc promoter sincc, till datc, the

Occupation Ccrtificatc has not becn issucd in thcir favour.

l'hcrcforc, thc authority takcs Suo-motu cognizancc that the

projcct is registcrablc and has not bcen rcgrstercd by the

14.
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promotcrs. and for that scparatc procceding will bc initiated

against thc rcspondcnt u/s 59 of thc Act.

15. 'l'hc ordcr is pronounccd.

16. Casc file bc consigncd to thc rcgistry.

' 
.,.*,-\
L_-

(Subhash Chander Kush)
M cmbcr

Ww*

Complaint No. 66 of 2018

{
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i
I,

(Sanlir Kumar)
Mcmbcr

-'"'*€

(Dr. K.K. Khandelwal) *t I | )*r v
Chairman I

Ilaryana Rcal listate llegulatory Authority, Gurugram
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