
F{ARIR ,

ffi- GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1313 of 2018
First date of hcaring: 20.02.2019
Datc of decision : 29.0t.2O20

1. A complaint datcd 17.1t.201[] was filcd undcr scction 31 of

the Real Ilstate filcgulation and l)cvclopmcnt) Act, 201,6 read

1-. Amar Sarin
2. Akansha Sarin
Both resident of: Irlat no.72, Pockct - lr,

Peepal Apartmcnts, Sector - 1.7,

Phase - 2,Dwarka, Ncw Delhi - 110078

Vcrsus

1. M/s Spazc'l'owers Pvt. Ltd.
2. Mr. Arvinder Dhingra
3. Mr. Vivek Sharma

Corporate office: Spazcdgc, Scctor-4 7,

Gurugram-Sohna Road, (iurugram,
I Iaryana- 1,22002
Ilcgistered office: 1 B, Community/
Apartment Centcr, Mayapuri, Phasc- 1

New Delhi

CORAM:
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Shri Satvir Singh IIooda
Shri Ishaan Dang
Shri Ashish Ilhandari

I

I conrnlair,*j1rytr9T

Complainants

Respondents

Member
Member

Advocatc for thc complainants
Advocatc for thc rcspondents
AR for thc rcspondents

ORDER
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2.

ComplainL No. 1313 of 2018

with rule 28 of thc Ilaryana llcal l'lstatc fRegulation and

Development) rules, 2017 by thc complainants Amar Sarin

and Akansha Sarin against thc promotcr M/s. Spaze Towers

Pvt. [,td., on account of violation of thc clause 3(a) of buyer's

agreement cxccutcd on 27.12.2011 in respect of unit

described hcrcundcr for not handing over possession on the

due date i.e. 06.12.201,5 which is an obligation under section

Ir(4)(a) of thc Act ibid.

Since, the flat buyer's agrccmcnt has bccn executed on

27.12.2011 i.c. prior to the commcnccmcnt of thc lleal Estate

(Regulation and Dcvelopmcnt) Act, 2016, thcrcfore, the penal

proceedings cannot bc initiatcd rctrospcctively, hence, the

authority has dccided to trcat thc prcscnt complaint as an

application for non-compliancc of statutory obligation on the

part of the promotcr/respondcnt in terms of scction 3a(fl of

the Real llstatc fRegulation and l)cvclopmcnt) Act, 201,6.

'l'he particulars of thc complaitrt casc arc as under: -

Name and location of thc projcct ..SPAZF] PRIVY AT4",
Scctor-84, Village Sihi,

3.

Nature of projcct Rcsidcntial group
housing cornplex
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3. D'lCP liccnsc numbcr

4. REIIA registcred / not
5. Ilevised date of regist
6. Unit no.
7. Unit measuri
B. Allotment letter
9. r's agrccment cxIlu
10. I)a cnt plan
1.L. Total consideration

12. 'fotal amount paid by
complainants till datc

13. Percentage of conside
amount

14. Approval of building

15. Due date of delivery o
possession clause 3(a
(.36 months from the c

approval of building p
date of signing of this
agreemcnt, whichcvcr
months grace rreriod)

16. Delay in handing over
till date

Corlplaint No. 1.113 of 2018

26 of 2Ot1 dated
25.03.20t1

,t rcgisl crcd
rtration

ccutcd on

the

ration

,e plr*

rf
a)
datc of
plan or the
; buycr's
r is later + 6

)

r possession

Rcgistered 3BS of 2OL7
37.O6.2019
0.14., floor-3 tower-C1
1465 sq. ft
25.O7.2077
27.72.2077
C o n s t ru cti q Ll4\qd ple!
Rs. 68,05,960 /- [as per
statcment of account
datcd 01.12.20L8, page
(r1 of repl
Rs. 65,13,61,4/- (as per
SOA dated 01.12.2018
pagc 61 o{fgpl
100o/o

nenrr.zol2(Prg" 36 "freply)
o6.L2.20t5
I due date ofpossession
has been calculated from
the date ofapproval of
building plan)

4.

No oiicr of por*rsion h,
bcen made by the
rcspondent till date.

The details providcd abovc have becn checkcd on the basis of

record availablc in thc casc filc which has been provided by

the complainants and thc rcspondcnts. A buycr's agreement is

available on rccord for thc aforcsajd unit. 'l'he possession of

the said unit was to be dclivcrcd tly 06.12.2015 as per the said
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5.

Cornplaint No. 1.113 of 2018

agreement. 'l'hereforc, thc promotcr has not fulfilled his

committcd liability as on datc.

Taking cognizancc of thc complaint, the authority issued

notice to the respondents for tiling reply and for appearance.

The respondcnts appcarcd and filcd rcply which has been

peruscd by the Authority.

BRIEF FACTS OF THE COMPLAINT

The complainants submitted that the mattcr in dispute relates

to intentional, wilful, dclibcratc and vexatious non-offer of

actual, physical and vacant posscssion of a 2 bedrooms

residential unit/apartment bcaring no. 034 type "C" having

super arca mcasuring 1465 sq. ft on third floor in block/tower

C1 along with 1 covered car parking spacc of a multi-storied

residcntial project in the namc & style "Spaze Privy AT4"

completc in all respccts ovcr thc land situatcd within the

revenuc estatc of Villagc Sihi, Scctor-84, 'l'ehsil & District

Gurugram for a total valuablc sale pricc of I{s. 64,78p08/-

inclusive of cxtcrnal dcvclopmcnt charges (EDC),

infrastructurc dcvclopmcnt chargcs (lDC), preferential

location charges fi']I,C) including floor, corner, green facing &

6.
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2 BIIK, club mcmbership chargcs along with scrvice tax or any

other tax as applicablc in brcach of thc tcrms & conditions of

buyer's agreemcnt dated 27.12.2011 within the agreed period

of 36 months with a gracc pcriod of 6 months from the date of

building plans or datc of signing of thc buycr's agreement

whichever is latcr i.c. on or bcforc 26.12.2014 (36 months)

and with the grace pcriod i.e. on or bcforc Z(>.O(>.ZO1S.

7. The complainants submitted that initially somewhere in the

years 201,0-11 through an advcrtising campaign in print and

electronic media, in active connivance with each other with

ulterior motives of luring thc prospcctivc customers/clients,

the respondcnts launchcd a rtrulti-storicd rcsidential project

in the name & style "Spaze Privy A'l'4." ovcr thc land measuring

10.512 acres situated within thc rcvcnuc cstate of Village Sihi,

Sector-ti4, 'l'ehsil & District Gurugram, whercin they offered

various typcs and dcnominations of residential

unit/apartmcnts with statc of thc art modcrn facilities at very

affordablc priccs.

U. The complainants submittcd that vidc application for

registration for allotment ol'subjcct flat/dwclling unit dated
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9.

Conrplaint No. 1.113 of 2018

19.04'.2011 inclusive of scrvicc tax or any other tax as

applicablc upon paymcnt of Rs.4,00 ,oo0/- vidc cheque dated

19.04.2011. duly reccivcd and acknowleclged by the

respondents vidc rcccipt bcaring no. IrAl'4-lt/O00001031

dated 20.04.2011.

The complainants submittcd that in accordance with the

aforesaid application dated 19.04.20i1, thc comprainants

further paid a sum of I{s.6,4,5,u 97 / - thc respondents

provisionally allottcd thc said unit/apartment to the

complainants, whcrcin thc rcspondcnts reaffirmed the total

sale consideration of thc said unit/apartmcnt and in terms

with the paymcnt plan, thc complainants furthcr paid a sum of

Rs.4,55,326 /-.

Thc complainants submitted that in consonance with the

aforesaid application for rcgistration datcd 19.04.2011 and

allotment letter datcd 25.07.201 1 aftcr provisional allotment

of the said unit/apartment, thc rcspondcnt no. 1 executed a

buyer's agrccment datcd 27.12.2011 with thc complainants.

Thc complainants submittcd that thc Town and Country

Planning Dcpartment Ilaryerna, Chandigarh has granted a

10.

11.
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licence bearing No. 26 of 2011 darcd 25.03.201,1 for

development of a rcsidcntial group housing complex over the

said land and the collaborators had cxccutcd a power of

attorncy dated 23.08.2010 in favour of thc developer i.e.

respondent no. 1-, vide which, thcy had authorised the

rcspondent no. 1 to construct, dcvclop and scll the group

housing complex ovcr the said land.

The complainants submitted that thc dcvcloper has obtained

approval of zonal plan for thc aforcmcntioncd land from DTCP

for devcloping a group housing complcx vide approval memo

no. ZP-699 /lD) BS) /2011 / 14695 datcd 03.1 0.201 1.

The complainants submittcd that as per clause no. 3(a) of the

buyer's agrcement, thc dcvelopcr proposcs to hand over the

possession of the apartment within a pcriod of 36 months

[excluding a grace pcriod 6 months) from thc datc of approval

of building plans or datc of signing of this agreement

whichever is latcr.

The complainants submittcd that that as pcr clause no. 3[c)(iv)

of the buyer's agrccmcnt, it was agrccd that thc developer

shall be liable to pay compcnsation calculatcd @ Rs. 5 per sq.

Complaint No. L3L3 of 2018

1,2.

13.

1.4.
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15.

ComplarnL No. 1313 of 2018

ft per month of the super arca of thc apartmcnt for the period

of delay in offering thc posscssion of thc saicl apartment

beyond the period indicatcd in clausc .3[a), savc and except for

reasons beyond the rcasonablc control of developer as

mentioned in clausc a(b) and 13. 'l'hcsc charges shall be

adjustcd as thc timc of issuancc noticc of possession by the

developer undcr clausc 13(c) abovc subjcct to the apartment

allottees having complicd with the provisions, terms and

conditions of this agreement and timely payment of all

instalments as por the paymcnt plan optcd.

'l'hc complainants submittcd that in pcrformancc of their part

of contractual obligations in tcrms with thc aforesaid buyer's

agreement dated 27.12.2011 and the paymcnt plan, the

complainants always paid thc amounts as dcmanded by the

respondents from timc to timc and thus as on 07.12.2016, paid

a total sum of I{s.65,13,614/- against thc total sale price of Rs.

64,78,t10ti/- vidc various chcqucs and othcr modcs of payment

duly rcceivcd and acknowledgcd by thc rcspondcnts

'l'he complainants submittcd that thcy approached the

respondents pcrsonally on numcrous occasions to request

16.
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them to handovcr thc actual and physical posscssion of the

said unit/apartmcnt, upon which, initially thc respondents

extended falsc assuranccs, latcr on avoidcd cvcn to meet them,

finally flatly refuscd to acccdc to their just and lcgal requests,

followed by harassmcnt, humiliation and scrious threats to

their life, liberty and propcrty, wherc aftcr thc complainants

are left with no cfficacious renrcdy to rcdrcss thcir grievances

but to approach this hon'ble authority by filing the instant

1,7. RELIEF SOUGHT

The complainants havc sought for following rclicfs:

The respondents may kindly be directcd to handover the

actual, physical and vacant possession of the residential

unit/apartment bearing no. 034 to thc complainants in

terms with thc buycr's agrccmcnt datcd 27.12.2011;

The respondents be dircctcd to pay compcnsation @ Rs.

5 per sq. ft per month of thc supcr area of thc apartment

for the period of dclay in offcring posscssion nor handed

over the actual, physical and vacant posscssion of the said

unit/apartmcnt complctc in tcrms with the buyer's

agrecmcnt datcd 27 .1 2.201 1 ;

I.

II.
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'fhe rcspondcnts bc dircctcd to pay intcrcst @ 240/o per

annum ovcr the amounts paid by thc complainants for

illcgal, unlawful and unauthoriscd use of I{s. 65,13,61,4/-

till handing ovcr of actual, physical and vacant possession

of thc said unit/apartmcnt to the complainants;

Any othcr rclicl which this hon'blc authority deems fit

and proper undcr the peculiar facts and circumstances of

the present case, may also bc grantcd to thc complainants.

RESPONDENT'S REPLY

The respondcnt submitted that the present complaint is not

maintainablc in law or on facts. 'l'he comlllainants have filed

the present complaint sccking refund, interest and

compensation for allegcd dclay in dclivcring possession of the

apartment booked by thc complainants and the complaints

pertaining to refund, compcnsation and intcrcst are to be

decidcd by thc adjudicating ol'ficcr unclcr scction 71 of the Real

Estate (Regulation and l)cvclopmcnt) Act, 2016 (hereinafter

referred to as "thc Act" for short) rcad with rule 29 of the

Haryana Ileal Iistate filcgulation and l)cvclopment) rules,

complainr No. 1313 of 2018

III.

IV.

18.
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2017, fhcrcinafter rcfcrrcd to as "thc rulcs") and not by this

hon'ble authority.

1,9. The respondcnt submittccl that the complaint is bad for

misjoinder of rcspondcnts no. 2 and 3. That thc complainants

had consciously and volr-rntarily cxccutcd the buyer's

agrccmcnt with respondort 11o. 1 and thc rights and

obligations of complainants as well as rcspondent no. 1 are

completely and entircly determined by the covenants

incorporatcd in thc buycr's agrccment which continues to be

binding upon thc partics thcrcto with full force and effect.

The respondent submitted that, the cortrplainants had agreed

to purchasc unit numbcr 073 on floor 7, towcr C1, tentatively

ad measuring 1465 sq. ft in thc projcct known as Privy A1.+,

Sector 84, Gurugram from respondent no. 1. vide buyer's

agreemcnt dated 27tt1 of l)cccmber 2011 which had been

executed bctwccn thc complainants and rcspondent no. 1 in

respect of thc aforesaid apartntcnt.

'l'hc respondcnt submittcd Lhat as allcgcd non-delivery of

physical posscssion of thc apartmcnt is conccrned, and that in

terms of clausc 3(a) of thc bLrycr's agrccntcnt dated 27th of

20.

21.

CorrplainI No. 1.]13 of 2018
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December 2011 the timc pcriocl f-or dclivcry of possession was

36 months cxcluding gracc pcriod o[ 6 ntonths from the date

of approval of building plans or datc ol'cxecution of the buyer's

agreemcnt whichever is latcr, subject to thc allottee[s) having

strictly complicd with all tcrms and conditions of the buyer's

agreemcnt and not bcing in dcfault of any provision of the

buyer's agrccmcnt including remittancc of all amounts due

and payablc by thc allottcc(s) undcr thc agrecmcnt as per the

schedule of payment incorporated in the buyer's agreement.

The application for approval of building plans was submitted

on 26.08.201,1 and the approval for the samc was granted on

06.06.2012. Therefore, the timc pcriod of 36 months and grace

period of 6 months as stipulatcd in the contract has to be

calculated from 06.06.2012 subjcct to the provisions of the

buycr's agrccment.

22. It was furthcr providcd in clausc a (b) of buycr's agreement

dated 27.L2.20L1 that in casc any dclay occurred on account

of dclay in sanction of thc building/zoning plans by the

concerned statutory authority or duc to any rcason beyond the

control of the dcvelopcr, thc pcriod takcn by thc concerned
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statutory authority wourcr arso be cxcrudcd from the time

period stipurated in thc contract for dclivery of physicar

possession and conscqucntry, the pcriocr for derivery of

physical posscssion wourd hc cxtcndccr accordingry. It was

further cxprcssed therein that thc allottccs had agreed to not

claim compensation of any na[urc whatsocvcr for the said

period cxtendcd in the manner.stated abovc.

23. The responclcnt submittccl that thc tinrc pcriod mentioned

was consumcd in obtaining rcquisitc pcrmission/sanctions

from thc conccrned statutory authorities and the project in

question could not havc bccn constructcd, dcvcroped and

implementcd by respondcnt no. 1 without obtaining the above

sanctions. 'fhus, respondent no. t has been prcvented by

circumstances beyond its powcr and cortror from undertaking

the implementation of the projcct cruring thc time period

indicatcd abovc and thcrcforc thc samc is not to bc taken into

reckoning whilc computing thc pcriod of 36 months and grace

period of 6 months as has bcc, cxpricitry provided in buyer,s

agreemcnt datcd 27th of l)cccmbcr 201r. It is further

Complainr No. 1313 of Z0lB
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submitted that respondcnt cxpcct to dclivcr thc possession of

the unit in question by May 2019.

24. The respondcnt submittcd that rcspondcnt no. 1- had

submitted an application for grant of cnvironmcnt clearance

to the conccrncd statutory authority in thc ycar 20L2. The

issuance of an cnvironmcnt clcarancc rcfcrred to above is a

precondition for submission of application for grant of

occupation ccrtificate.

25. l'he respondent submittcd that thc construction activities

involving excavation, civil construction wcre stopped in Delhi

and NCII Districts from L't November 20lB to 10rh November

201,8 vide directions issucd by [invironmcnt Pollution

fPrcvention & Control) Authority for thc National Capital

Region. The said circular was applicablc to thc project in

question and consequently rcspondcnt no. t had to suspend

its construction activitics for thc said pcriod. ltespondent no.

1 cannot be hcld liablc for any dclay causcd due to this fact as

well.

CorrplainI No. 1.]13 of 2018
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26. 'l-he respondcnt submittccr that conrprainants, having

defaulted in payment of instarnrcnts, arc not cntitred to any

compensation under thc buycr-,s agrccl.ncnt.

27. Copies of all the relevant documcnts havc

placed on the recorcl. Thcir authenticity is

Hence, the complaint can bc dccidccl on the

bcen filed and

not in dispute.

bas^is of these

Complainr No. 1.113 of ZO1.B

undisputed documents ancr submis.sion nradc by the parties.

28. The Authority on the basis or inflormation, cxplanation, other

submis.sions made, and the doc,ments firect by thc parties is of
considercd vicw that thcre is no nced of furthcr hcaring in the

complaint.

29. 1'he Authority is of the vicw that thc Act is to protcct the rights

of thc stakehorders i.c. thc promoter, ailottce and the rear

estate agent as providcd under thc Act ar-rd arso to barance

their intcrest as per its provisions. r.hc Authority is

empowcred to not only monitor thc projccts but also to ensure

their timcly compriance and in casc wrrcrc the projccts are

held up or stoppcd to take stcps so that trrcsc arc compreted in

time and intercsts of allottccs arc protcctcd.

30' Argumcnt.s hcard. I'hc authority is of thc considcrc4 view that

there is a dcray on thc part oi trrc rcsporcrcnt to offer physicar
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possession of the ailottcd unit to thc comprainant as per terms

and condition.s of IillA cxccutccr bctwcen thc parties and as

such, the comprainant is^ cntitrcd for dcraycd possession

charges undcr section 1B [1) of thc Rcar ristatc Ir{eguration &
DevelopmentJ Act, 2016 at thc prescribcd rate of intcrest i.e.

10,0% pcr annum on trre amoLrrrI dcpo.siLed by the

complainant with thc respondent flrom the due date of
possession tiil the actuar physicar offcr of posscssion of the

allotted unit. Respondent is directcd to pay the accrued

delayed posscssion intcrcst tiil date to thc comprainant within

a period of 90 days from the cratc of this ordcr and thereafter

delayed posscssion charges shail bc paid on 1Oth of every

month.

Directions of the authority

31' After taking into con.sidcration ail thc matcriar facts as

adduced and produccd by both thc partics, thc authority

exercising powcrs vcstcd in it undcr scctio n 37 of the Rear

listate fReguration and Dcvcropr,cnt) Act, 2016 crirects the

respondcnt in thc intcrcst of justicc and fair pray as under:

i .113 of 201B
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Thc rcspondcnt is
complainant.s at thc

dircctcd to givc intcrcst
prcscribcd rate of L0.2Oo/o

to

on

the

the
amount dcpositcd by thc comprain:rnts flor cvery month
of deray from the duc cratc of posscssion i.c. 06.12.2015
ti, the actuar offcr or po.sscssion of the arotted
unit- Rcspondcnt is dirccted to pay thc accrued derayed
possession intercst tiil cratc to thc comprainant within a
period of g0 day.s from thc ,a[c of this order and
thcreafter derayed possession chargcs sha, bc paid on
1Oth of cvcry month.

ii' The comprainants arc dircctcd to lray out.standing dues, if
any, aftcr adjustmcnt of intcrcst for the dcrayed period.

iii. Irhc rcspondcnt shail ,ot chargc anything from the
comprainants which is not part of-trie agrccmcnt for sare.

32. The order is pronounccd.

33. Casc filc be con.signed to the registry.

Dated:

N

\)$-
(Subhash Chander Kush)

r risrare Rcgularory Aurlr o r,#;Tlr;r.

-,k,,,,.;
Mcmbcr
Haryana Rea

29.0t.2020

(sa

Conrplaint No. 1.j13 oi 2018
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