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Complaint no. 869 of 2022
ORDER (PARNEET 8. S/\CHDEV~CHAIRMAN)

[ Present complaint has been liled by complainant under Scction 31 of the
Real Estate (Regulation & Development) Act, 2016 (for short Act ol 2016)
read with Rule 28 of The [aryana Real Estate ( Regulation & Development)
Rules, 2017 for violation or contravention of the provisions of (he Act of
2016 or the Rules and Regulations made thereunder, wherein it is inter-alia
prescribed that the promoter shall be responsible to fulfil all the obligations,
responsibilitics and functions towards the allottee as per the terms agreed

between them.

A. UNIT AND PROJECT RELATED DETAILS

2. 'The particulars of project, details of sale consideration, amount paid by the
complainant. date of proposed handing over the possession, delay period, if

any, have been detailed in the following table:

W Particulars Details j
1. Name of the project. Park-81, I‘aridabad.

2. Nature of the project. T{csidcmial

3: RERA Registered/not | Not Registered

registered

—_—

Details of unit. 81, AVE-41-FF, 2067sq. fi.

Date of Allotment 16.03.2010

.
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Complaint no. 869 of 2022

Datc of builder buyer |26.06.2012

agreement

26.06.2015

! .
Possession clause in

BBA ( Clause 5.1) Subject o Clause 14 herein or
any - other  circumsiances not
anticipated — and — beyond  the
control of the Seller/Confirming
Party  and any  resiraints/
restrictions Jrom any
courts/authorities and subject to
the Purchaser(s) having complied
with all the terms and conditions
of this Agreement and rot being in
defaull  under any  of  the
provisions  of  this Agreement
including but not limited to limely
paviment of total Sale
Consideration and Stamp  Duty
and other charges and having
complied  with all provisions,
Jormalities, documeniation elc., as

Due date of possession
(36 months)

prescribed by the
Seller/Confirming Party, whether
under  this  Agreement  or

otherwise, from time to time, the
Seller/Confirming Party proposes
10 hand over the possession of the
Floor to the Purchaser(s) within a
period of 36 months from the date
of execution of the Sloor buyers
agreement or sanction of building
plan whichever is later. The
Purchaser(s) agrees and
undersiands that subject to clause
14 of this agreement the
Seller/Confirming Party shall be
entitled to a grace period of 180
(One Iundred and Lighty) days,
after the expiry of 36 months. Jor
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applyving  and obtaining  the
occupation  cerlificate  from  the
concerned authority.

Basic sale 4944 016/-
consideration

17 Amount paid by 57,80,963/-
complainant
—
13. Offer of possession 18.02.2022 with demand of 2

27.01,898/- (inclusive of stamp
duty charges of 2 5.05.000/-)

14. Occupation Certificate | 12.10.2021

B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT

3. Facts of the present complaint that the complainant had booked a unit in
the respondent’s project-Park-81 by depositing an amount of Z5,00.000/-
on 03.09.2009. Allotment letter for unit no 81, AVE-41-FI having arca of
2067sq. 1. was issued in [avor of complainant on 16.03.2010. Copy of
allotment letter is annexed as Annexure P-1,

4. That on 26.06.2012. a pre-printed one-sided, arbitrary and unilateral flat
buyer agreement for the said unit was cxccuted between the partics. As
per clause 5.1 of agreement. possession of the unit should be provided
within 36 months from the date of exccution of BBA, so the effective

date ol possession becomes 26.06.201 . 8
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That as per the various demands  raised by the respondent. the
complainants have paid Rs 57.80.963/- on time. Copics of the payment
receipts of various dates and ledger statement dated 12.07.2021 are
annexed as Annexure P-3.

That on 12.10.2021. (he respondent received an occupation certilicate
from the District ‘I'own Planncr for the said unit. Asg per the O.C, the D'P
gave the occupation of area [87.216 sq. mir. Or 2015 sq. Il. Copy of
Occupation Certificate dated 12.10.2021 is annexed as Annexure P-5,
That on 18.02.2022, the builder issucd a letter for the offer of posscssion
and according 10 Annexurc-A of possession letter, the builder has
increased the super build areq from 2067 sq. fi. 10 2424 sq. It which is an
increase of 357 $q. Il of arca. Copy ol possession letter dated 18.02.2022
is annexed as Annexure P-6. Ag per annexure A of the possession letier
the builder has increased various costs duc to an increase in size arca. Ag
such, respondent is demanding a hefty sum of Rs 13,74.501/- against the
increased arca ol 357 8q. ft which is way over and above of the amount
what got settled in builder buyer agrecement.

That the respondent was supposed to give the possession of the (loor on
26.06.2015 but it has delivered the possession by delay of over 6 years on
18.02.2022 but is not providing the compensation for the delayed

possession to the complainant.
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9. That no compensation is sought by the complainant in the complaint to
the honourable authority and the complainant reserves the right to
approach the adjudicating oflicer to claim the right of compensation.

Thus. the present complaint.
C. RELIEF SOUGHT

10. That the complainants sccks tollowing reliel and directions to the

respondent:-

i. Pass an appropriatc award directing the Respondent, Not 1o
charge any additional amount as demanded over and above
the agreed amount as per BBA. (Justification: - Section 1]
(4). Scetion 19(1), Seetion 19(3) of the Act.).

. Pass an appropriatc award dirceting the Respondent Not to
charge the amount of Rs.13,74,501/-/- against the increased
arca o 357 Sq. l'eet. despite the fact that he has reecived the
OC for 2015 Sq It only.

iii.  Pass an appropriate award directing the Respondent to pay
delayed possession charges of delay in 6 years in offering
the possession on the Prescribed rate of interest (as per
calculation done in Regulation DDD) (Justification:- Section

18 of the Act, Rule 15.)
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V. Pass an appropriatc award dirceting the Respondent Not to
charge any Holding charge or any interest on the due amount
or any other amount Pending.

V. Pass Any other relicl/direction which the IHon'ble Authority
deems [it and proper in the facts & circumstances of the

present complaint.
D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondents filed detailed reply on 09.03.2023 and

13.03.2023 plcading therein:

I1."That post completion of work, the respondent had received occupation
certificate [rom DTP. Haryana vide dated 12.10.2021 which is annexed as
Anncxure-16.

12.That the respondent in line of offer of possession dated 18.02.2022 raised
the demand from the complainants. lowever, the complainants had
defaulted  the payment and the respondents had  issued numerous
reminders, letters dated 20.10.2020 and 19.05.2022 for scrutiny of the
complainants account, however all went in vein. Complainants instead of
clearing the dues and taking the possession of unit in question, the
complainants deliberately with malalide intentions indulged themselves

in filing the instant complaint.

T
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I3. That in terms of clause 5 of the duly exceuted FBA. the Respondents
were Lo ofler possession within 36 months from the date of (he sanction
ol'the building plan or execution ol FBA, whichever is later, in additional
to further grace period of 180 days subject to foree majeure. ‘The
proposed timeline was subject o foree majeure circumstances as stated n
Clausce 14 of the FBA. Further. the Environment Pollution (Prevention
and Control) Authority, EPCA, CXpressing alarm on severe air pollution
level in Delhi-NCR issued press note vide which the construction
activitics were banned within the Delhi-NCR region. The ban wag
commenced [rom 31/10/2018 and was initially subsisted till 10/] 1/2018
and the same was further extended Gll 12/11/2018.

I4.That the complainants and the respondents have duly exccuted Floor
buyer agreement on 26.06.2012. It is submitted that while the charges
namely-  Basic  Sales  Price (BSP),  Development Charges  (DC),
Preferential Location Charges (PL.C). Club Membership Charges (CMCQ),
lixternal Development Chargers (EDC), Llectrification Chargers (EC),
Utility Connection Chargers (UCC), Installation of Sewcerage Treatment
Plant.  Effluent I'reatment Plant. Pollution Control Devices,  [resh
incidence of tax as may be levied by the Government. Electricity
Conncetion Chargers. It is submitted that these charges were quantilicd
chargers as per the IBA. however, for. various other charges, were

purposed at the stage of offering  possession  but they were duly
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mentioned in the FBA. Thus, the said charges were alrcady agreed upon
by the Complainants at the stage of entering into the transaction.

Reference may be had to clause 2.5 of the FBA.

- That agreements that were exeeuted prior to the implementation of REERA

Act and Rules shall e binding on the partics and cannot be re-opened.
Thus, both the partics being signatory (o a duly documented Application
Form and Floor Buyer's  Agreement  are bound by the terms and
conditions so agreed between them.

It is clarified in the Rules published by the state of Haryana, the
explanation given at the end ol the preseribed agreement for sale in
Annexure A of the Rules, it has been clarified tha the developer shall
disclose the existing agreement for sale in respeet of ongoing project and
further that such disclosure shall not affect the validity of such existing
agreement exceuted with its customers. The cexplanation is extracted
herein below for ready relerence:

"Explanation: (a) The promoter shall disclose the existing Agreement for
Sale entered between Promotor and the Allottee in respect of ongoing
project along with the application for registration of such ongoing project.
However, such disclosure shall not alleet the validity of such existing
agreement (s) for sale between Promoter and Allottce in respecet of
apartment, building or plot, as' the case may be. exeeuted prior 1o the

stipulated date of due registration under Seetion 3(1) of the Act.".
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In view of the above. it ig cvident that the parties are bound by the
lerms of the duly exccuted FBA.

[7.That the unit allotied 1o the complainants was admcasuring 10 2,424 sq 1.
vide offer of possession dated 18.02.2022. Therof. the calculation of the
net cost for the tentative size of the unit provided by complainant is
denied.

18.In addition. respondent had placed on record an allidavit in compliance
with the direetion of this [Ton ble Authority on 12.10.2023, pertaining (o
information of regarding the actual area of the unit no. 81, AVE 4-])
situated as Park-81 . Parklands, as per the agreement, the final arca of the
allotted (lat, the arca from which occupation has been granted vide OC
dated 12.1 0.2021.component wisc details of the actual arca ol the lat and
component wise break up of demand of Rs 13,74,501/-.

FAARGUMENTS OF COUNSEL FOR COMPLAINANTS AND

RESPONDENT

19. Ld. counsel for complainants and respondents reiterated  the

submissions as made in their pleadings.
G. ISSUES FOR ADJUDICATION

20. Whether the complainants arc cntitled to possession of the booked unit
along with delay interest and other charges in terms of Section I8 of Act of

20162 11 Yes. the quantum thercof,
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Complaint nc. 869 of 2022
H.OBSE RVATIONS OF THE AUTHORITY

21, As per record. complainants were allotted unit bearing no. 81, AVIi-4]-
FI', measuring 2067 $q. [t in the project being developed by the respondent
namely “Park-81° situated at Faridabad vide allotment letter dated 16.03.2010.
Builder buyer agreement was also exceuted between the partics for the said
unit on 26.06.2012. Against basic sale consideration of 2 49.44.016/-
complainants have already paid a total amount of' % 57,80,963/-. Respondent
alter receipt of Occupation Certificate dated 12.10.2021 had issued offer of
possession on 18.02.2022 (o the complainants. It is the contention of the
complainants that the respondent have failed to complete the project and
thus delayed delivery of possession of the booked unit beyond the time
period stipulated in the agreement. Area offered at time of possession is not
in consonance with the occupation certificate. Ience, the present complaint
is filed secking possession of the booked unit along with delay interest and
arca as per occupation certilficate.

22.  As per elause 5.1 of the builder buyer agreement, possession of the unit
was 1o be delivered within 36 months [rom date of sanction of building plan or
exceution of the floor buyer's agreement. As such. date of sanction of building
plan has not been provided by the partics. llencee, deemed date of posscssion s
caleulated taking 36 months [rom date of agreement which works out to

26.06.2015.
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23, 'The agreement lurther entitles the respondent to a grace period of 180
days afler expiry of 36 months for applying and oblaining the grant of
occupation certificate. In this regard, it is observed that respondent has not
placed on record any document to show that 4n application had been filed with
the competent authority for grant of occupation certificate from 26.06.2015 il
26.12.2015 i€ the gracc period.  The delay is entirely on the part of the
respondent. As per the settled principle no one can be allowed to take advantage
ol'its own wrong. Accordingly, this grace period ol 180 days cannot be allowed
Lo the promoter. Thus the deemed date ol possession works out 1o 26.06.2015.
24, Admitiedly, the delivery of possession of the unit in question has been
delayed beyond the stipulated period of time. The duc date of possession in the
present case is 26.06.2015. The claim of the respondent regarding exclusion of
delay duc (0 force majeure is now being examined. The respondent has claimed
that bans by Lnvironment Pollution (Prevention and Control) Authority which
commenced rom 31.10.2018 and was initially subsisted till 10.11.20] 8 and the
same was further extended till 12.11.201 8.

25. The onus squarcly lies with the respondent 1o explain how this ban of
around 13 days lics within the definition of force majeure. I'urther onus also lies
upon the respondent (o cxplain how this ban dircetly alfected its construction
activitics.

26. Torce majeure is a French expression which translates. literally, to

“superior foree™. To appreciate it nuances. jurisprudence of the concept under
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the Indian Contract Act, 1872 need 1o be clucidated. In the context of law and
business. the Merriam Webster dictionary states that force majeure usually
refers o “those uncontrollable cvents (such as war, labor Sloppages, or extreme
weather) that are not the faulg ol any party and that make it dilficult or
impossible (o carry out normal business. A company may inscrt a force majeurc
clausc into a contract 1o absolve itsell from liability in the cvent it cannot fulfill
the terms of a contract (or if attempting to do so will result in loss or damage of
goods) for reasons beyond its control”. Black’s Law Dictionary defines Foree
Majeure as follows, “In the law of insurance, superior or irresistible lorce. Such
clause is common in construction contracts to protect the partics in the event 4
part of" the contract cannot be performed duc to causes which are outside the
control of the partics and could not be avoided by exercise of due care,
Typically, such clauses speceifically indicate problems beyond the reasonable
control ol the lessee that will excuse performance.”™

27. In India, it is ofien referred o as an “act of God”. Various courts have,
over time, held that the term force majeure covers not merely acts of God., but
may include acts of humans as well. The term “Force Majeure™ is based on the
concept of the Doctrine of Frustration under the Indian Contract Act, 1872;
particularly Sections 32 and 56. The law uses the term “impossible™ while
discussing the frustration of a contract, i.c., a contract which becomes
impossible has been frustrated. In this context, “impossibility™ relers to an

uncxpeceted subscquent event or change of circumstance which fundamentally
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strikes at the root of the contract. In the case ol Alopi Parshad and Song Lid vs
Union of India, AIR 1960 SC 588 and the landmark linergy Watchdog and Ors.
Vs. Central Lleetricity Regulatory Commission and Ors (2017) 2017 3 AWC
2692 SC, the Supreme Court of Indig has categorically siated that meye
commercial onerousness, hardship, material loss, or inconvenience cannot
constituie frustration of a coniract. Furthermore, if it remains possible to fulfill
the contract through alternate means, then a mere intervening difficulty will not
constitute frusiration, It js only in the absence of such alternate means thay the
contract meay be considered frustrated
28. Scetion 56 of the Indian Contracts Act (Agreement to do impossible act)
states that “a contract 1o do an act which, alter the contract is made, becomes
impossible. or. by reason ol some event which the promisor could not prevent,
unlaw ful, becomes void when the act becomes impossible or unlawful.” [ 1s the
performance of contractual obligations that must become unlawful/impossible,
not the ability to cnjoy benefits under the contract. The Supreme Court in
Energy Watchdog and Ors. vs. Central Electricity Regulatory Commission and
Ors (2017) 2017 3 AWC 2692 SC lent further msight into interpreting a Force
Majeure situation i.e

. Livents beyond the reasonable control ol one party should not

render that party liable under g contract for performance, if that event

prevents the party”s performance;

(7
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. The language of the dgreement relating to duty (o mitigate, best
ctlorts, prudent man obligations to nevertheless perform ete., will all be
taken into consideration in understanding the partics” intent:

. Foree majeure events must be unforesecable by both partics:

. The requirement (o put the other party on notice must be met with
il'the contract provides for notice requirements: and

o Burden of proof rests with the party relying on the defense of
Jorce majeure for irs inability to perform the obligation.

29. In the present CasC, no supporting cvidence has been placed on record
which proves that ban of I3 days had prevented the respondent  from
discharging his obligations. Mere pleading of force majcure conditions without
[ulfilling its obligations, cannot be allowed. Ilence. plea of respondent does not
hold any strength and is rejected.

30.  As per obscrvations recorded in the preceding paragraph possession of

the unit should have been delivered to the complainants by 26.06.2015.
However, respondent failed 1o complete construction of the project and deliver
posscssion within stipulated time. An offer of possession was issucd to the
complainants on 18.02.2022 along with demand of R27.01.818/- (inclusive of
stamp duty charges of ? 5.05.000/-). Said offer of possession was issucd afier
receipt of occupation certificate on [2.10.2021. It is the submission ol the
respondent that the offer of possession was issued afier completion of all

development works and reeeipt of oceupation certificate. thus the complainants
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should have aceepted the said offer of possession. [lowever. the complainants
failed to do the same.

31, With regard to the contention of the complainants in respect of issue of
increase in arcalarca not In - consonance with Occupation Certificate. the
Authority has carclully examined the statement of account issued along with
oller of possession dated 18.02.2022 and observes as follows:

With regard o the (inal arca ol the unit which is chargeable from the
complainants, it is noted that as per the builder buyer agreement executed
between the partics, the area ol the floor was 2067 sq. I1. however, ultimatcly as
per the oceupation certificate dated 12.10.2021, the arca of the floor comes 1o
2058.24 sq. fi.. Authority observes that respondent is entitled to charge only for
the arca of the unit which s actually to be provided Lo the allottee at the time of
handing over of posscssion. Any arca over and above the approved arca
mentioned in occupation certificate cannot be burdened upon the allottce.
Further. it is pertinent to refer to delinition of Floor Area Ratio (FAR)- clause
L2 (xl1) of [ laryana Building Code.2017 which clearly establishes that lift
mumty. balcony, parking . services and storages shall not be counted towards
FAR. Any arca beyond FAR is not a salcable arca of the project. However, cost
ol" construction of all such structures which is not included in FAR can be
burdened upon total cost of the unit by the respondent but; cannot be charged

independently making it a chargcable component of the unit. Ilence. the

%
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respondent is direeted 1o re-caleulate the price of the [loor according to the [inal
arca of the unit i.c 2058.24 sq.1t

32, The facts set ouf in the preceding  paragraphs demonstrate  that,
admittedly, (he delivery of possession ol the booked unit has been delayed
beyond the stipulated period of time. As per para 23 of this order, respondent
should have delivered possession of the [loor by 26.06.2015. However, the
respondent failed to construet the project and deljver posscssion of the booked
[Toor. An offer of Posscssion was issued 1o the complainants on 18.02.2022.
Along with said offer of possession respondent had issued a detailed Statement
ol account of payable and receivable amounts which has been challenged by the
complainants on account of areq of unit that have been alrcady adjudicated in
para 31 of this order. Said offer ol possession was a valid offer ol posscssion
duly issued after receipt of occupation certificate on 12.10.2021. There was no
impediment in the complainants having accepted the same. Admittedly there
has been an inordinate delay in delivery of possession but the complainants
wishes to continue with the project and take posscssion. In these circumstances.
provisions of Section 18 of the Act clearly come into play by virtue of which
while exercising the option of taking posscssion of the booked floor. the
complainants arc also entitled 1o receive interest from the respondent on account
of delay caused in delivery of possession for the entire period of delay till a
valid offer of posscssion s issued 1o the complainants. Therefore, the Authority

hereby concludes that the complainants are entitled to receive delay interest for
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the delay caused in delivery of possession [rom the deemed date of possession

1.¢26.06.2015 till the date of valid offer ol possession i.c 18.02.2022

(P2 ¥ o

L

33. As per Section 18 of the RE(R&D) Act.2016 interest shall be awarded at
such rate as may be prescribed. The definition of term ‘interest” is defined

under Scction 2(za) of the Act which is as under:

(za) "interest” means the rates of interest payable by the

promoter or the allotiee, as the cage may be.
Lxplanation.-IFor the purpose of this clause-

(i) the rate of interest chargeable from the allottee by the
promaoier, in case of default, shail be equal to the rate of
interest whicl the promoter shall be liable 1o pay the

allotiee, in case of defauli;

(ii) the interest payable by the promoter 1o the allottee
shall be from the date the promoler received the amount oy
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest payable
by the allotiee 1o the promoter shall be from the date the
allottee defaults in payment 1o the promoter till the date it

s paid;
Rule 15 of 1IRERA Rules, 2017 provides for prescribed rate of interest
which is as under:

“Rule 15: “Rule [5. Prescribed rate of interest- (Proviso
lo section 12, section 18 -and sub-section (4) and

subsection (7) of section | 9] (1) For the purpose of
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Proviso to section 12 section | 8. and sub sections (4 ) and
(7) of section 19, the “interest at the rate prescribed” shall
be the State Banj of India highest marginal cost of lending

rare +2%:

Provided that in cage the State Bank of India marginal
cost of lending rate (MCLR) is not in use. it shall be
replaced by such benchmark lending rates which the State
Bank of India may fix from time to time Jor lending to the

general public™
34.  llence, Authority  direets respondents o pay delay interest to the
complainant for dclay caused in delivery of possession at the rate prescribed
in Rulc 15 of Haryana Real stage (Regulation and Development) Rules,
2017 i.¢ at the rate of SBJ highest marginal cost of lending rate (MCLR)!
2% which as on date works out to 10.80% (8.80% + 2.00%) from the duc

date of posscssion till the date of a valid offer ol possession.

35, Authority has got caleulated the interest on toty] paid amount from duc
date of possession and therealier from date of payments whichever is later (il

the date of offer ol possession as mentioned in the table below:

Deemed date of Interest Accrued
posscssion or date of | till date of offer i.e.
payment whichever is | 18.02.2022
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36.Complainants claimed to have paid an amount of 2 57.80.963/-. Ilowever,

receipts of only 2 57.20.317/- is available on record. Calculation of

interest is made taking R 57,20,317/- as total paid amount.

37.1n respect of rcliel clause (1) and (iv), it is observed that said rcliels are

neither argued nor pressed upon at time of hearing.

I. DIRECTIONS OF THE AUTHORITY

38. The Authority herehy passes this order and issucs lollowing dircctions

under Scction 37 of the Act Lo ensure compliance of obligation cast upon

the promoter as per the lunction entrusted 1o the Authority under Section

34(1) ol the Act of 2016-

. Respondent s dirceted (o pay uplront declay interest ol
X 38.08.891/- to the complainants towards delay alrcady caused in
handing over (I

1€ posscession within 90 days from the date of this order.
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il.  The respondent shall issuc a Iresh statement of account (o the
complainants incorporating therein the principles laid down in thig
order within 30 days of uploading of this order.

ii.  Complainants shall aceept the offer of possession within next 30 days
ol'the receipt of fresh statement ol accounts. Complainants will remain
liable to pay balance consideration amount. if any, 1o the respondent at
the time ol actual/physical offer ol possession.

iv.  The respondent shall not charge anything from the complainant which
is not part of the agreement Lo sel]

39.  Disposed of. File he consigned 1o record room after uploading on the

website of the Authority.

-------- ®

CHANDER SHEKHAR
[MEMBER|

1

THEE SINGH
[MEMBER]|

DR. GEET

PARNEET S. SACHDEY
[CHAIRMAN]

Page 21 of 21



