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Complaint no, 2551 of 2022

Present: - Mr. Sahil , Proxy for Adv. Nitin Kant Setia. Counsel [or
complainant through VC

Mr. Temant Saini. Counsel for the respondents through VC

ORDER (PARNEET S. SACHDEV-CHAIRMAN)

| Present complaint has been filed by complainant under Section 31 of the
Real Iistate (Regulation & Development) Act, 2016 (for short Act of 2016)
read with Rule 28 of The Harvana Real listate (Regulation & Development)
Rules. 2017 for violation or contravention of the provisions of the Acl of
2016 or the Rules and Regulations made thereunder, wherein it is inter-alia
preseribed that the promoter shall be responsible o fulfil all the obligations.
responsibilitics and functions towards the allotice as per the terms agreed

between them.
A, UNIT AND PROJECT RELATED DETAILS

2. The particulars of project. details of sale consideration, amount paid by the
complainant. date of proposed handing over the possession, delay period, i

any. have been detailed in the lollowing table:

S.No. Particulars Details

1, Name ol the project. Park 1ilite Premium, Faridabad.
.4 Nature ol the projeet. Residential

3. RERA Registered/not Not Registered
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BEA
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reaistered
4. Details of unit. K-105, 1™ Floor, 1128 sq. 1.
78 Date ol Allotment letter | 16.12.2009
0. Date ol builder buyer 13.12.2010
agreement
7 Due date ol 13.12.2013
possession(36 months)
h Possession clause in

Clause 3.1

Subject to Clause 10 herein or any other
circumstances not anticipated and bevond
the control of the Seller/Confirming Party
and any restraints/restrictions from any
courts/authorities  and  subject 1o the
Purehasers) having complivd with all the
terms and conditions of this Aereement
and not being in defandt under anv of the
provisions of this Agreement including bui
not limited to timely payment of total Sale
Consideration and Stamp Duly and other
charges and having complied with all
provisions,  formalities,  documentation
ele., (s preseribed hy the
Seller/Confirming  Party, whether wnder
this Agreement of otherwise, from time o
time,  the  Seller/Confirming  Party
proposes (o hand over the possession of
the Vloor to the Purchaser) within a
periad of 36 months from the date of
issuenice of sanction letter of colony, The
Purchaseris) agrees and understands theat
the  Seller/Confirming  Party  shall  he
entitled to a grace period of 180 (One
Hunered and  Eighty) days, afier the
expiry' of 36 months, for applving and
obtaining the occupation  certificate in
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respect of the eolony from the Authority.
The Seller/Confirming Party shall give
Notice of Possession 1o the Purchasers)
with regard 1o the handing over of
passession,  and in the  event the
Purchasers) fails 1o accept and take the
possession of the said Floor within 30
davs thereof, the Purchasers) shall be
deened to be custodian of the said Floor
Srom the date indicated in the notice of
possession and  the  said  Floor  shall
remain at the risk and cost of the
Purchaser(s),

Y, Basic sale consideration |2 22.80.097/-
10, Amount paid by 2 29,62,088.92/- (as per olffer of
complainant
possession)

J1., Oller ol possession 14.04.2022 with demand ol' 2 16.17.094/-
(inclusive of demand ol 2 1.98.000/- on
account of stamp duty charges)

12 Occupation Certilicate | 21.08.2023

B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT

3. lacts of the complaint are that the complainant had booked the unit in

project-Park Lilite Premium of respondent no. 1 on 16.07.2009 by making,

payment of Rs 2.5 lakh, Copy of receipt is attached as Annexure A-1.

4. That allotment cum demand letter for unit no. K-105 having arca 1128 sq.

L was 1ssued by respondent no. 1 oon 16,12.2009, T3l December, 2010,
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the complainant had pad Rs 8.29.172/-. Complainant was trapped at this
stage and 1t iy in December. 2010, the FBA was provided o the

complainant for exeeution.

That complainant entered into Nat buyer agreement on 13.12.2010 with
respondent no. 1 for unil in question. Copy of agreement is annexed as
Annexure A-2. As per clause 3 of agreement. the projeet was Lo be
completed within a period ol 36 months with a grace period ol 180 days.
Accordingly to it the possession ought to have been given in lirst quarter

ol 2014 cven il'the 180 days grace period is included.

Phat offer ol possession was offered on 14.04.2022 with demand of Rs

[4.19.094.24/-. Copy ol oller of possession is attached as Annexure A-3,

Vide oller of possession. the respondent no. 1 had raised an additional
demand 0 RS 7.29.470/- towards cost escalation on olfer of POSSESsion in
April.2022 which is unjustified and unrcasonable on the ground that the
same is not as per opted schedule plan and the projeet had o b completed
and posgession was to delivered in the first quarter of 2014, As such.
delay has occurred on part of respondent no. 1 and no break up ol cost

escalation has been provided.,

That complainant is not liable to pay GST as the GS'T regime came in

2017 much alicer the due date of possession had lapsed.
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That as per the pavment schedule as set out in FBA the EDC has 1o he
charged only till the casting ol the sceond (loor slab. A bare perusal ol the
payment schedule would reveal that 100% charges have alrcady been
paid till the casting of the second Noor slab as has been sof out in the

payment schedule mentioned in the (Tat buyer agreement,

H0.That complainant vide email dated 28.07.2022 brought notice of the

respondent no, 1 the diserepancy in recording of EEDC amount in the
impugned statement of aceount and also requested for updated leger/tally
account. Correet paid amount towards EEDC is Rs 339,174/~ whereas in
impugned statement of account. it is recorded as Ry 3.30.018.96/-. In
response. respondent no, 1 vide mail dated 30.07.2022 informed that
L1EDC amount has been updated in the records on the basis of receipls
shared. Towever. neither the updated ledgerftally  accounts ol the

camplainant has been shared.

Respondent instead ol clarification/resolving issued had issued {inal

notice dated 30.08.2022 for payment ol Rs 14.19.094/- along with interest
Hll the date ol payment within 30 days. Copy of final demand notice

dated 30.08.2022 is atlached as Annexure A-7.

Respondent no. | has caused inordinate delay in completing the

construction and handing over the possession of the Mats thereol and

%
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opled unfair ade practices by collecting huge amount ol money in the

year 2009 jtsell:

el

Shat terms and conditions of the FBA are darbitrary o the extent that
when there is o delay of pavment on the par ol complainant, the interest
charged s at rate of 18% per annum on delayed payment. owever. in
case ol delay in possession, the quantum ol compensation is caleulated at

rate of Rs 5 per sq. [ per month.

l. That complainant had opted for a lat with 1128 8¢. 11 super arca. The
complainant  through  offer of possession  letter  dated  14.04.20722
understands that the respondent no. 1 had increased the arca 1o 1226 sq. It

and charged accordingly which is unjustificd and unreasonable.

I35 That EEDC which is to be paid to the State Government has also been
pocketed by the respondent no. 1. Demand against 11:DC has been raised
which is illegal and much more than the demand raised by the LEDC. It
has now come to light that builder had though colleeted EEDC much
more than the demand raised by the DTCP, The EDC and EEDC if
calculated as per the demand of the competent authority is Rs 294/ per
5¢. leet whereas the builder has demanded Rs 440/- per sq. leet. Reply
liled by the IDICP before Honble Appellate ‘Iribunal in Madhu Sarcen
case with regard to presel projeet is attached as Annexure A-8,

Lpr™
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I6. That as per ¢lause 12,11 of agreement. the BSP is escalation [ree except
in the situation where the cost of steel. cement and other construction
material increases beyond  10%. As perconstruction  linked  plan,
escalation upto 10% has alrcady been aecounted for by the respondent no.
I'in the BSP/Sale consideration of the {lat in 2009 and charged from
complainant till 2013, Total price as per RERA is cscalation [ree. Cost

escalation is an extortion and needs 1o be removed completely,

17, That deemed date of delivery of possession from the date ol alloument
comes 10 17.06.2013 and after exceution of FBA. it comes o 14.06.2014.

Henee, delay period is to be caleulated from any of these dates,

I8. That Tor the same project. this 1on"ble Authority had squarely covered
these issues in a bunch of cases titled Madhu Sareen vs BRI 1.4d. Thus,

the present complaint.
C. RELIEF SOUGHT

9. That the complainant secks following relief and directions to the

respondent:-

Lo Issue notice and pass an interim order and direetion
restraining respondent no. 1 for taking any coercive action
against  the  reminder notices  dated  19.05.2022  and

30.08.2022 1l the disposal of the complaint.

Page 8 of 28 4?/'/



I,

il

Complaint no. 2551 of 2022

Declare the terms of the FBA dated 13.12.2010 are one-
sided which was exceuted alter laps¢ of 16 months of
booking and alier 35% payment. prejudicial 1o the interest of
the complainant. arbiteary. biased and against the provisions
ol the RERA Act.2016 and HRERA Rules.2017.

Dircet the respondent no, 1 to pay delay compensation in
terms ol the RERA Aet. 2016 and HRERA Rules. 2017 lrom
the date of completion of three years and six months and on
the amount  collected  from  the complainant  ill  date
alongwith interest thereon without (ail within 90 davs,

Direet the respondent no. 1 to complete the flat as per
specilications. issue  neeessary  NOC immediately  and
handover the peaceful possession of the lat K-108 in the
project-Park  Iiite Premium, Scctor-84. Faridabad (o the
complamant without fail within 90 days.

Dircet  the  respondent no. | 1o remove tllegal
additions/demands being claimed by the respondent no. 1 on
olfer of possession in April, 2022 ic. belore delivering the
actual physical possession as the same are not according 1o
opted payment schedule linked 1o construction linked plan

being arbitrary and unjustificd.

= -
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Dircet the respondent no. 1 to return the overcharged amount
colleeted towards HEDC alongwith interest acerucd thereon,
Quash the impugned offer of possession letter and statement
ol account-cum-invoice dated  14.04.2022 being illegal,
unwarranted and against the provisions of RERA AcL.2016
and issue alresh per direction.

Direet the respondent no, 1 to pay compensation Lo the tune
ol Rs 15.00.000/- on account of mental pain, agony, loss of
opportunity and harassment.

Award cost ol the complaint in favor of the complainant and
against the respondent no, 1,

Any other reliel” which the complainant is entitled 1o under
the RERA Aet.2016 and HRERA Rules.2017.

Yass such other orders as this 1on ble Authority deems it
and expedient in the facts and circumstances of the case in

the interest of justice,

D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counscl Tor the respondent no. 1 filed detailed reply on 05.12.2023

pleading therein:

20.That the application lTorm  exceuted by complainant is annexed as

Annexure R-1. Request ol complainant was accepted by the respondent
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no. 1 and [Mat no. K-105 in tower-K. measuring 1226 sq. 1 was allowed 1o
complainant vide allotment letter dated 16.12.2009. Copy of allotment

letter s annexed a8 Annexure 1R-2,

hat a Mat buver agreement dated 13.12.2010 was exceuted between the

complainant and respondent no. 1. FBA was exeeuted between the
complainant and respondent no. 1 mutually, willingly and voluntarily.
Copy ol agreement is annexed as Annexure R-3.

I was agreed between the partics that arca of unit is lentative and subjeet
o change as agreed under the clause 2.4 of FBA and clause 4 ol the

allidavit. Copy of undertaking and alTidavit is annexed a8 Annesure R4,

- As per clause 3, 1. respondent no. 1 proposes o handover possession ol

the unit  within a period of 36 months from the date of issuance of
sanction letter of colony along with grace period ol 180 days. At this
stage. it is submitted that the benefit of grace period has to be given as
has also been considered by 1d. Tribunal in the case titled as bimaar MG
Land Lid vs Laddi Paramjit Singh Appeal no. 122 ol 2022, Further. it is
submitted that the sanction letter of the entire colony remains unapproved
tll date. in Tight of which the due date of offer of posscssion has not yvet
passed and henee. the present complaint is pre-mature and liable (o be

dismissed.

24 Aluresaid due date was also subjeet to the incidence ol [orce majeure

circumstances and (he timely payvment by the complainant. That the
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construction ol the unit was deeply alfected by such circumstances. the
benefit of which is bound 1o be given o the respondent no. 1 in

accordance with clauses 3.1 and 10 of the (Tat buyer agreement.

Fhat in the vear 2012, on the directions of the Hon'ble Supreme Court of

India. the mining activities of minor minerals (which includes sand) were
regulated. The Hon'ble Supreme Court directed the Iraming ol modern

mincral concession rules, Relerence in this regard may be taken [rom the

Judgment ol Deepak Kumar v. State of Harvana, (2012) 4 SCC 629.

where the competent authorities took substantial time in Iraming the rules
i case where the proeess ol the availability ol building materials
meluding sand which was an important raw material for the development
ol the said Projeet became searce. The respondents no, 1 was faced with
certain other foree majeure: events: including but not limited to non-
availability ol raw material due 1 various orders of Hon'ble Punjab &
Haryana Iligh Court and National Green 'I'ribunal thereby regulating the
mining activitics. brick Kkilns, regulation of the construction and
development activitics by the judicial authorities in NCR on account ol
the environmental conditions. restrictions on usage ol water. ete, I is
pertinent Lo state that the National Green ‘I'ribunal in several cases related
lo Punjab and Iaryana had stayed mining operations including in O.A
No. 17172013, wherein vide Order dated 02.11.2015. mining activities by

the newly allotted mining contracts by the state of Taryana was stayed on
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the Yamuna River bed. Thus. on account ol several orders. dircetions
passed by the various authorities/lorum hindered the development of
projeet. Ban by NG vide order dated 19.07.2016 Tor 30 days. Ban by
Livironment  Pollution Authority  vide order dated 07.1 12017 and
O1.11.2019 Tor 90 days,

26.That Irom the facts indicated above and documents appended. il is
comprehensively established that a period of 120 days was consumed on
dccount o cireumstances bevond the power and control of the respondent
no. 1. owing to the passing of Orders by the statutory authoritics. All the
circumstances stated hereinabove come within the meaning of foree
majeure. as stated above,

27. That additionally. the due date of offer of possession was also dependent
on the timely payment by the complainant. which the complainant failed
o do. Demands were raised as per the agreed payment plan however,
despite the same the complainant has delayed the payment against the
unit,

28, That respondent no, | had issucd various reminders to the complainant.
Bonalide of respondent no. 1 s also essential 1o be highlighted at this
instance. who had served request letters at every stage and reminders in
case ol non-payment. Copies ol the demands, receipts and reminders are

annexed as Annesure R-5.
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29. That despite there being a number of delaulters in the project. including
the complainant, the respondent no. 1 had 1o infuse funds into the project
and have diligently developed the project in question. 1t must be foted
that despite the defaull caused. the respondent no. 1 applied lor
Oceupation Certificale on 13.05.2019 and respondent no. 1 successfully
reecived the oceupancey certilicate on 21.08.2023. Application for grant of
Oecupation Certificate dated 13.05.2019 and occupancy certificate dated
2108.2023 is annexed as Annexure R-5.

30, Fhat respondent no. 1 offered possession of the unit (o the complainant
on - 14.04.2019 aller waiting for preseribed time for approval from
competent authority. Copy of offer of possession is annexed as Annexure
R-7.

S1.That as per clause 4.10 of Iarvana building code, 2017, the competent
department was bound o revert 1o application for occupation certilicate
in 60 days, failing which the unit shall be deemed to have vecupation
certificate.

3T dates complainant had made payment ol Rs 29.62.088.93/~. 1L is o
note that complainant had last paid on 10.10.2013 and since then the
complainant stood in default of payment,

33. That since the complainant did not pay heed o the reminder letters issucd
by the respondent no. 1. the respondent no. 1 was constrained to Issuc last

and Tinal opportunity letter dated 30.08.2022 (deéemed lermination letter)
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requesting the complainant 1w clear the demand of Rs 14,19.094/-
alongwith accumulated  interest (et 10%.  However, the complainant
miserably failed o do the same, Copy of deemed termination letter dated
SOLO8.2022 is annexed as Annexure R-7.

3d.Complainant vide letier dated 30.08.2022 was calegorically informed that
their act ol non-payment will lead to automatic termination ol the unit.
Act ol non-payment has led to 2 voluntary, conscious and intentional
waiver and relinguishment and the said letter dated 30.08.2022 acted as a
lermination letter. In the present eircumstance. even though the deemed
termination dated 30.08.2022 s subjected as “final demand notice’,
however, a bare perusal of the contents of the same ex-lacie reveals that
the same is a termination letter and no other infercéhce can e laidl.

35 Accordingly, alier the termination of the unit. the respondent no. | had a
vight 1o forfeit the carnest amount alongwith delayed interest and any
other amount of a non-refundable nature mcluding brokerage charses and
statutory dues as perclause 11.1 and 11.2 ol the FBA.

36.Respondent no. 1 vide application [iled in registry on 27.01,2025 had
placed on record caleulations and photographs in support ol plea unit is
ready in all aspecets,

37.Respondent no. 1 vide application liled in registry on 10.12.2025 had
placed on copy of NOC for fit out and mail sent o complainant for taking

physical possession ol unit. In compliance of order dated 04.08.2025. the

Page 15 of 28 .4’,1/,



Complaint no. 2551 of 2022

respondent had sent an email dated | 1.08.2025 to complainant 1o visit the
office ol respondent 1o complete pending documentation and maonetary
lormalities so that NOC for fit out can be issued. Complainant was again
asked 1o visit the olfice on 18.08.2025.

38 Respondent no. 2 had neither put in appearance during the procecdings
nor had filed any reply.

E. ARGUMENTS OF LEARNED COUNSEL FOR COMPLAINANT

AND RESPONDENTS.

39, L. counsel for complainant is pressing upon relicl of possession along
with payment of delay interest. e has referred o offer of possession
issued on 14.04.2022 much belore the reeeipt of oceupation eerlificate
accompanicd  with H]egal L!unmndxa’clmrgcﬂ on o account ol cost
esealation. increase in arca from 1124 sq. 1L to 1226 sq. [, 1:DC. GST
and EEDC. e requested that issue of these charges be decided
alongwith claim ol possession and delay interest.

0.n rebuttal, leared counsel for the respondent no. 1 submitted that
complainant is entitled to ¢laim delay interest. il any, only upto date of
occupation certilicate. Le. 21.08.2023 that too subject to foree majeure
conditions explained in written statement, 1e lurther submitted that the
unil ol the complainant was ollered (o complainant on 14.04.2022 alier
applying for oceupation certilicate on 13.05.2019. It is the complainant

G/
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who has failed o aceept the said offer of possession and make pavment
of the outstanding  amount il date, In respect  of  impugned
demandsicharges. he argued that all demands/charges were raised in
terms ol agreement exceuted between the partics. Increase in arca is

within the limited specilied in agreement,

. ISSUES FOR ADJUDICATION

32.Whether the complainant is entitled to possession of the booked unit

along with delay interest and other charges in terms of Section 18 of Act
ol 20167
" Yes, the gquantum thereol

FINDINGS AND OBSERVATIONS OF THE AUTHORITY

Lomplainant has impleaded  two respondents:  first. BPIP 1ad and

second-Department ol Town and Country Planning. ] laryana. Respondent
no. 1 has filed its reply on 05.12.2023. Respondent no. 2 had neither put
in appearance nor filed its reply. Perusal of file reveals that complainant
has not alleged any grievance any respondent no. 2. nor any reliel in
particular has been sought against respondent no. 2. Tlenee, no direetion
15 passed against respondent no. 2 in this order.

On merits. unit bearing no. K-105-F1, admeasuring 1128 sq. [1 (now arca
ol unit as provided in olfer ol possession is 1226 sq. 1) was allotied in

fayor ol complainant in the projeet of the respondent namely “Park 1ilite
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Premium™ situated in Faridabad, Haryana vide allotment letter dated
16.12.2009. Builder buyer agreement was exeeuted between the parties
on 13122010 and in terms of it possession was supposed o be delivered
within 36 months [rom date of issuance of sanction letter of the colony.
An amount of Rs 29.62.088.92/- has been paid by the complainant

against the basic sale consideration of R 22.80.097/-.

As per clause 3.1 of the agreement dated 13.12.2010. the possession ol
the unit should have been delivered within a period ol 36 months [rom
the date of issuance of the sanction letter of the colony. Parlies has not
provided any date for sanction letter of the colony. Therefore, taking 36
months Irom date ol agreement, the deemed date of possession would be
I3.12.2013. "The agreement further entitles the respondent o a grace
period oF 180 dayvs alter expiry ol 36 months for [iling and pursuing the
arant ol occupation certilicate for the unit. In this regard, it is observed
that respondent has not placed on record any document 1o show thal an
apphication had been filed with the competent authority [or erant of
oceupation certificate from 13.12.2013 il 13.03.2014. ic. the grace
period. The delay is entirely on the part of the respondent. As per the
seltled prineiple no one can be allowed to take advantage ol its own

wrong, Accordingly. this grace period of 180 days cannol be allowed 1o

G
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the promoter. Thus the deemed date ol possession works out to

[Lis the stand of the respondent that the delivery ol possession of the unit
in question has been delayed beyond the stipulated period of time due to
circumstanees bevond c¢ontrol, Respondent has attributed (his delay 1o
circumstances bevond its control such as NGT order dated 19.07.2016
preventing stone crushers 1o work without permission of State Pollution
Control Board and order dated O07.11.2017 issued by invironment
Pollution (Prevention and Control) Authority. As per submissions. said
order  alfeeted  construction  activities  for 30 days and 90 days
respeetively, Perusal ol record reveals that respondent no. 1 has failed o
attach o copy ol the order of the National Creen Iribunal  and
linvironment Pollution (Prevention and Control) Authority banning the
operation ol stone crushers, 11 s noteworthy that in the captioned
complaint  possession of the unit should have been delivered by
I3.12.2013 which is much prior to the proposed ban. Morcover, no
documentary evidenee has been attached by respondent no. 1 in support
ol 1ts plea of foree majeure. ence, the plea is rejeeted being devoid of
meril.

Authority observes that alier a lapse of 9 years, respondent no. | has
offered possession of unit on 14.04.2022 along with additional demand of

RS 16.17.094/- (inclusive of stamp duty charges ol Rs 1,98.000/-).
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Complainant has challenged the validity of offer ol possession and ilepal
demands raised along with said olfer of possession. In this regard, it is
observed that the occupation certilicate Tor the unit in question was
reecived by respondent no. 1 on 21.08.2023 and no valid offer of
posscssion has been made afier receipt of oceupation certificate 10 the
complainant. Without support of oceupation certilicate. the olfer of
possession  dated  14.04.2022 cannot be considered  as  valid/lcgal.
Complainant was not bound 16 accept the same. In the same terms, the
deemed termination letier dated 30.08.2022 issucd on basis of said offer
does not hold any merit and is liable 0 be quashed. Accordingly, the
ofler of possession dated 14.04.2022 and deemed termination letier dated
30.08.2022 are set-aside.
Complainant herein had opted for a construetion linked plan and had paid
more than basic sale price in the year 2013 itsell. Since the delay caused
is attributed to the respondent no. 1, it cannot burden the complainant
with the charges/taxes cle. which were not applicable at the time ol
deemed date of posscssion. Furtlier, vbjection to cach demand raised by
complainant is dealt with as below:-
o Firstly. with regard Lo the increase in area from 1128 sq. Tt to 1226
SQ- Tty it s observed that respondent while olfering possession had
inereased the drea of the unil whercas as per submissions of

complainant. the arca specified in olfer of pussession is not in
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consonance with occupation certificate dated 21.08.2023. Authority
observes that respondent is entitled to charge only for the arca of the
unit which is actually provided 1o the allotiee dl the time ol hunding
over ol possession. Any arca over and above the approved aren
mentioned in- occupation certificate cannot be burdened upon the
allottee. Further, it is pertinent (o refer 1o definition ol Floor Area
Ratio (FAR)- clause 1.2 (x11) of llaryana Building Code.2017 which
clearly establish that i, mumty, balcony. parking . services and
storages shall not be counted towards FAR. Any arca beyond FAR is
ot a saleable arca of project. However, while the cost ol construetion

ol all sueh structures which are not included in FAR may be burdened
upon total cost ol the unit: but cannot be charged independently:
making it a chargeable component of unit, The olfer ol possession
itsell mentioned exeessive area. not salcable as per law. Henee. the
respondent no. 1 is directed (0 re-ealeulate the price of arca ol unit,
based on the unit arca provided in occupation certificate i.c. 109838
sq. 1,

Secondly.  with  regard 1o the  cost escalation  charges  of
Rs 7.29.470/-. it is observed that the respondent issued a letter offering
pussession on 14,04.2022_ In the said offer. the respondent also imposed
cost escalation charges. which is unjust since the delay in offering

possession. and any cost inercase, was duce 1o the respondent's lailure to
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complete the projeet on time, Cost escalation charges are Lypically

Justified when there are un loreseen increases in construction costs during

the stipulated period of construction of projeet. but in this case, the
deemed date ol delivery ol possession had long passed and the delay was
solely caused by the respondent, making it unlair 1o pass the burden of
esealated costs onto the complainants. The complainant, having already
endured a 12-year delay. should not be penalized with cost escalation
charges for a delay that was entirely the fault of the respondent.
Phercelore. demand raised by the respondent no, 1 on account of cost
escalation charges are set aside.

Thirdly. with regard to the demand raised by the respondent on
account ol GST of Rs 1,58,066/-, Authority is ol the view that GS'T'
came into foree on 01,07.2017. ic. post deemed date ol possession,
Iherelore, the complainant is not liable to pay GST charges,

FFourthly, with regard to demand raised on account ol EDC charges. it

is observed that these charges are in consonance with the terms of the
sateement as per clause 2 and henee are payable on the part ‘ol the
complainant,

Lastly. with respect o demand of HEDC charges, it is observed that
Issue of said charaes is still pending before Hon'ble Iigh Court of

Punjab and Haryana, Chandigarh in CWP no. 5835 of 2013 titled as

Tz —
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“Balwan Singh and others vs Sate of Haryana and others”. Partics are
dirceted 1o act in accordance with decision of [Ton ble Iligh Court.
Now, issue which remains o be adjudicated is delay interest. Respondent
has not offered valid possession ol unit duly supported with occupation
certificate 1ill date on 04.12.2023. Occupation certificate stands received
on 21082023, In these eircumstances. the provisions of Scetion 18 of the
Act clearly come into play by virtue of which while exercising the option
ol taking possession of the unit. the allottee can also demand. and the
respondent is liable 1o pay. interest for the entire period of delay caused at
the rates preseribed, Keeping in view all these facts and Jaw. the
Authority hereby concludes that the complaimant is entitled to the delay
interest from the deemed date of possession. fe.. 13.12.2013 up o the
date on which a valid offer is sent to him alter reecipt of occupation

cerlilicate,

In the present complaint. the complainant intends to continue with the

project and is sceking delayed possession charges as provided under the
proviso to Seetion 18 (1) of the Act, Section 18 (1) proviso reads as

unger:-

SIS D) I the promoter fails 1o complete or is wiable (o sive POSSesSion
of cit apeartment, plor or building-

Provided thet where an allonee does not intend to withdraw from
the project. he shall he paid. by the promoter, inferest Jor every month of
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delen, 1l the handing over of the possession, at such rate as iy he
preseribed”

41, The definition of term “Interest” is defined under Section 2(za) ol the Act

which is as under:

(za) "interest” means the rates of interest payvable by the

promoter o the allotiee, as the case may he.
tixplanation.-For the purpose of this clanse-

(1) the rate of interest chargeable from the allotiee by the
promoter, in ease of default, shall he equal to the rate of
interest whicl the promoter shall be liable to pay the allotiee,

in ease of defanlt:

(i) the interest pavable by the promoter to the allotiee shall be
Srom the dete the promoier peceived the amownt or any prcrt
thereaf Bl the date the amount or part thereof and interest
thereon is refunded, and the interest pavable by the allotiee to
the: promoter shall be from the date the allotiee defandts in

pavaent to the promoter ill the date it iy paid;

420 Rule 15 of HRERA Rules. 2017 provides: for prescribed rate of
interest which is as under:
“Rule 15: “Rule 15, Prescribed rate af interest- (Proviso
fosection 12, section I8 wnd sub-section (4 el
sitbsection (7) of seetion | 91 (1) For the purpose of
Proviso to section 12; section 18, and sub sections (4} and

(7} 0f seetion 19, the "interest at the rate prescribed” shall

Page 24 of 28 "'ZL/



Complaint no. 2551 of 2022
be the State Bunk of India highest marginal cost of

lending rate + 2%

Provided that i case the State Bank of India marginal
cost of lending rare (M 'LR) is not in use. it shall he
replaced bysueh benctmark lending rates which the State
Bank of lndic may fix from time to time Jor lending to the

general puhlic ™

43, Consequently.  ay per website of the State Bank of India. i.c.
https:/shicoiin, the highest marginal cost of lending rate (in short
MCLR) as on date i.c.. 10.09.2026 is 8.8%. Accordingly. the prescribed
rate ofinterest will be MCLR 1 2% i.c. 10.80%,

. Henee. Authority - direets respondent (o pay delay interest o the
complainant for delay caused in delivery ol possession al the rate
prescribed. in Rule 15 of Haryvana Real Fstae (Regulation and
Development) Rules. 2017, Authority has got caleulated the interest on

Lotal paid amount as per detail given in the table below:

Sr. No. | Principal Amount Deemed date of Interest Acerued
(in ) possession or date of | till date of order

payment whichever is | i.c. 10.09.2026
later (in %)

3 25.87.344.77/- 13.12.2013 3563731

o 374,734, 15/- 14.04.2022 178633

Total: | 20.62.088,92/- 37.42.364/-

Month | 29.62.088.92/- 26.294/-

Iy l
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mleres
Tw.el
10,10.2

026.

21 Complainant elaims 1o have paid an amount of 2 29.62.088.92/~, In

SUpport. receipts ol 2 2.50.000/- have been annexed in complaint and
receipts ol @ 23.37.344.77/- have been annexed in reply. For total paid
dmount, statement of account Jor 2 29.62.088.92/- has been annexed at
page 62 of complaint, Accordingly, an amount of 2 25.87.344.77/- is taken
rom  receipts  annesed  in complaint — and  reply  file  and
remaining/differential amount of 2 3.74.744.15/- is taken from statement
ol account attached with ofTer ol possession.

2200 respeet ol reliel elguse (viil) and (ix). it is observed that the
complainant is also seeking reliel ol compensation for mental pain and
dgony and litigation cost. For this the complainant- allottee is entitled 1o
¢laim compensation under Sections I8(3) ol the RERA Act. 11 is ohserved
that Hon'ble Supreme Court of India in Civil Appeal Nos. 6745-6749 of
2027 titled as "M/ Nevwteok Promoters and Developers Pyt Lid Ve Slaie
of U-P. & ors. (supra.), has held that an allottee is entitled to elaim
compensation & litigation charges under Seetions 12, 14, 18 and Section
19 which is 1o be decided by the lcarncd Adjudicating Olficer as per

section 71 and the quantum of compensation & litigation expense shall be
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adjudged by the learned Adjudicating OfTicer having du¢ regard (o the
lactors mentioned in Section 72, Therefore, the complainant is [ree (o

approach the Adjudicating Officer lor seeking the alorementioned relicfs.

F. DIRECTIONS OF THE AUTHORITY

45, lenee. the Authority hereby passes this order and issucs Jollowing
dircetions under Seetion 37 of the Act 1o ensure compliance ol obligation
cast upon the promoter as per the Tunction entrusted 1o the Authority
under Section 3400 of the Act ol 2016:

(1) Respondent no. 1 s direeted to offer posscssion ol unit within

next 60 days along with statement of account issued in compliance ol

directions passed in (his order incorporating thercin delay interest of

¥ 3742564 plus monthly interest of 2 26.204/- o the complainant
lowards delay already eaused in handing over the possession.

(i1) Further respondent no. 1 is directed L exeeute convevance

deed within 90 days afier handing over of valid legal possession (o

respective complainant,

(111) Complainant will remain liable to pay balance consideration,

1IFany. amount to the respondent at the time ol actual possession

olfered to them,
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(iv) The rate of interest is chargeable from the allotiees by the
promoter. in case of default shall be charged at the preseribed rate
e 10.80% by the respondent/ Promoter which is the same rawe of
interest which the promoter shall be liable to pay 1o the allottees,

(V) Fhe respondent no. 1 shall not charge anything (rom the

camplainant which is not part of the agreement o sell.

46, Disposed of. lile be consigned (o record room alier uploading on the

website ol the Authority,

CHANDER SHEKHAR
[IMEMBER]

DR. GEETA

THEE SINGH
[IMEMBER|

QoD

NADIM AKIITAR
IMEMBER]

PARNEET S. SACIHIDEY
[CHAIRMAN]
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