HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www.harya narera.gov.in

COMPLAINT NO. 678 OF 2023

Jai Bhagwan < COMPLAINANT
VERSUS
Ruhil Promoter Pvt. 1.1d. .. RESPONDENT

Date of Hearing: 22.09.2026

Hearing: l4th

Present: - Adyv. Dixit Garg, Learned Counsel [or the Complainant
through vV,
Adv, Kamaljeet Dahiya, Learned Counsel for the
Respondent

ORDER(DR. GEETA RATHEE SINGI- MEMBER)

l. Today, the case is fixed for consideration.

2. Parties heard, Case is disposed of. Detailed order shall follow.

DR. (IEH’I'A%\'I"HEE SINGH
IMEMBER]|



HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www.haryanarera.gow.in

Complaint no.: 678 of 2023

Date of filing.: 21.03.2023

First date of hearing.: | 02.05.2023

Date of decision.: 22.09.2026

Jai Bhagwan S/o Netaram
R/o H.No. 116/9, Gohana Road, Surya Nagar,
Rohtak,Ilaryana o COMPLAINANT

VERSUS
M/s Ruhil Promoters Private Limited
Office at Ruhil Residency, Scetor-3,

Village Sarai, Aurangabad, Bahadurgarh,
District Jhajjar, [laryana ....RESPONDENT

Present: - Adv. Dixit Garg. Learned counsel for the Complainant
through vidco conference
Adv. Kamaljeet Dahiya, Learned counsel for the Respondent

ORDER (DR. GEETA RATIIEE SINGH - MEMBER)

I Present complaint has been filed by complainant under Scetion 31 of The Real
listate (Regulation & Development) Act, 2016 (for short Act of 2016) read

with relevant rules of The IMaryana Real Estate (Regulation & Development)
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Complaint no. 678 of 2023

Rules, 2017 for violation or contravention of the provisions of the Aet of 2016
or the Rules and Regulations made thercunder. wherein it is inter-alia
preseribed that the promoter shall be responsible to fulfil all the obligations,
responsibilitics and functions towards the allottee as per the terms agreed

between them.

A. UNIT AND PROJECT RELATED DETAILS

2. The particulars of the project, details of sale consideration. amount paid by the
complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the [ollowing table:

S.No. | Particulars Details
l. Name of the project, Ruhil Residency, Scetor-3,
Bahadurgarh
Z; Nature of the project. Residential
3. RERA Registered/mot Registered vide Registration No,
registered 139 012017
4, Date of Apariment 13.12.2012
Buyer Agreement
5. Details of the Apartment no.F-203, Block F-3,
apartment, 3BHKA2T, situated at 2nd floor
measuring super arca of 1495 sq.
f.
6. Posscssion clause in ‘Subject  to foree  majeure
BBA (Clausc 9.1) circumstances as delined herein
and subject to timely grant of all
approvals, permissions, NOCs ctc.,
the  Developer  proposes o
complete the construction within a
period ol 36 months from the date

Fage 2 of 29

G




Complaint no. 678 of 2023

| of exceution of this agreement with |
grace period ol 180 days under
normal circumstances."
7 Due datc of possession | 13-00.2016
8. Total sale consideration | % 35.73.750/-
9. Amount paid by 23547.910/-
complainant
10. Whether occupation Occupation certificate received
certificate received or | on 17.03.2022
not.
IR Date of offer of None
possession
12, Date ol handing over | 28.10.2023
ol possession
P B

B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT

3. Complainant had booked a unit bearing no F-203, Block 1'-3, 3BHK+2T,
situated at 2nd foor measuring super area of 1495 sq. MLin the project of the
respondent namely, "Ruhil Residency”, situated at Sector-3, Bahadurgarh in
the year 2012,

4. It is submitted that an apartment buyer agreement was exccuted between the
parties on 13.12.2012 qua the said apartment. That the total sale consideration
of the unit was fixed as 235.73.750/- against which the complainant had paid
an amount of R3547.910/- ill date. As per elause 9(i) of the agreement,

respondent had committed to deliver possession of the unit within 36 months
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along with a grace period of 180 days i.c., 42 months from the date of
exceution of the agreement, which comes to 13.06.2016. The copy of the
Apartment Buyers Agreement is annexed as Annexure C-1.

[t is submitied that the complainant has adhered to the terms of the agreement
and not even a single default was commitied by the complainant in making
payment of instalments. The complainants have alrcady paid approximately
the entire total sale consideration of the unit i.c 135,47.910/-, The copy of the
payment receipts along with statement of aceounts are annexed as Annexure
C-2.

That as per the terms of the agreement, possession of the unit in question was
o be delivered by 13.06.2016, however the respondent miserably failed to
complete construction of the project and deliver possession in a time bound
manner,

That the respondent company had demanded an illegal amount of 3 3,36,000/-
on account of additional staircase. In this regard it is submitted that the
additional staircasc had to be installed by the respondent due to its own delault
as the respondent had failed to take necessary permissions from the fire
department before start of construction,

That the complainant visited the site and came 10 know {hat there was no
construction at all and all the promises of hm]di.ng over the possession by June
2016 were false. The complainant even met the representatives ol the

respondent many times to know the exact status of the project but the
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representatives always falsely claimed that the possession will be handed over
soon and the complainant whose hard carned money was lying with the
respondent was lelt with no other option exeept to wait for the possession.

That the respondent despite taking money failed to handover the possession of
the unit within stipulated time; henee present complaint has been filed seeking

possession of the unit along with interest.

C. RELIEF SOUGHT

10.In view of the facts mentioned above, the complainant pray for the following

reliets):-

1. That in proviso to the Section I8(1) of the Real state (Regulation and
Development) Act. 2016, the compensation on account of the delayed
possession  along  with  interest may kindly be awarded 1o the
complainants in view of the Rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017,

ii.  That the amount collected on acéount of club charges may kindly be
ordered to be refunded to the complainants as there is no club in
existence at site,

i, The amount collected on account of the GST should be refunded back
lo the complainants as the delay is on the part of the respondent and

henee the complainants are not liable 1o pay the GST. Further
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directions may be issued to the respondent 1o not to demand any GST
over the [uture payments as the delay is on the part of the respondent.

iv.  The amount demanded on account ol staircase should be quashed being
illegal and void demand.

v. The interest on account of the maintenance charges paid by the
complainants may kindly be awarded to the complainants as there were
no basic amenities cven till today.

vi.  The adequate compensation on account of the misrepresentation and
unfair trade practices by using the inferior quality of material may
kindly be awarded to the complainant,

|1.During the course of hearing, learned counsel for the complainant reiterated
the submissions made in the complaint and further submitted that on
28.10.2023 the complainant took the physical possession of the unit in
question. Therelore, the complainant is only sceking delay interest for the

delay caused in delivery of possession.
D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondent filed detailed reply on 22.03.2024 pleading

therein:

12.That the complaint is not maintainable on account of reliel” sought by the

complainant as the primary reliel claimed is of compensation and hence

Page 6 of 29 ﬂ"'



Complaint no. 678 of 2023

Authority has no jurisdiction to adjudicate said matter and the same is liable to
be dismissed.

13.That the complainant had booked a unit in the project of the respondent
namely 'RUIIL RESIDENCY situated at Scctor-3, Sarai Aurangabad Village.
Bahadurgarh, Disit. Jhajjar, ITaryana-124507, Complainant was allotted unit
no. =203, Block F-3. 3BIIK 12T, situated at 2nd floor measuring super arca of
1495 sq. 1.

14. That the respondent had completed the project in the year 2020 and therealter
filed an application for grant ol occupation certificate on 13.01.2020 with the
concerned department, which was kept pending with the department and also
got delayed due 1o Covid-19 situation as national lockdown was announced in
the entire country. On 17.03.2022, occupation certificate was received by
respondent from the concerned department, Respondent submitted that foree

majeure on account of Covid-19 outbreak be taken into consideration for

Lence, period from 13.01.2020 1o 17.03.2022 be considered as force majeure
and the burden of payment of interest for said period must not be put on the
respondent.

[5.That the Iaryana Government, Town and Country Planning also passed
notification dated 25th June 2021 whereby 1Iu,: State of Haryana decided 1o
grant reliel o the Real Estate Industry and it has been very clearly stated in

said notification that the moratorium of six months for making various
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compliances was granted to the Real Estate Sector during first wave of
COVID-19 outbreak vide memo. Misc. 1025/2020/13188 dated 28.07.2020
and it was further extended to 31.05.2021. lon'ble Authority is requested 1o
consider such period as foree majeure and the burden of payment of interest
for the period from 13.01.2020 il grant ol Occupation Certificate i.c.
17.03.2022 must not be put on the respondent as the delay for grant of
Occupation Certificate has been caused without any [ault ol respondent.

16. That the lon'ble Authority had also considered period from 25.03.2020 Ll
24.09.2020 as foree majeure period due to outbreak of Covid-19 and granted
relicl/extension in compliance with the various provisions of the RI(R&D)
Act, 2016

I7.That the Hon'ble Supreme Court, considering situation arisen duc to spread of
COVID-19. vide order dated 23.03.2020 in SUO MOTO WRIT PETITION
(CIVIL) No. 3/2020, also cxtended the period of limitation with effect from
15.03.2020 in all proceedings before Courts/ Tribunals across the country till
further orders. The order passed by the Ton'ble Supreme Court on 23.03.2020
im SUO MOTO WRIT PETITION (CIVIL) No. 3/2020 has come to end on
14.03.2021 by virtue of order dated 08.03.2021 afior which the Hon'ble
Supreme Court of India vide its Order dated 27.04. 2021, restored the order
dated 23.03.2020 duc o _lhc sm*lda;n and sccnn‘ci outburst of Covid-19 Viruy
throughout the nation and in continuation of order dated 08.03.2021, dirceted

that the period(s) of limitation, as preseribed under any general or special laws
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Complaint no. 678 of 2023
in respeet of all judicial or qQuasi-judicial proceedings, whether condonable or
nol, shall stand extended till further orders. As such respondent is also entitled
for benefit of such force majeure period and should be exempted from charge
of delay interest from 13.01.2020 (o 17.03.2022 as Covid Period is also one of
the major reasons for delay in acquiring occupation certificate,

|8.That there was delay in construction of the project beeause of some
circumstances which were beyond the control of the respondents. As per
clause 9(vii) of the agreement, il there is delay due to reasons beyond the
control of the developer then the allotice(s) do not have any right to claim the
compensation of whatsoever nature. Morcover, the complainant himsell agreed
upon the terms of the agreement and also gave his full consent over such
terms. For ease, clause 9(vii) is reproduced herein below:

"The developer as a result of such contingeney arising
reserves the right to alter or vary the terms and conditions
of this agreement or if the circumstances bevond the control
of the developer so warrant, the developer may suspend
fabandon the project or any of ity part for such period as it
may consider expedient and the Allottee(s) agrees not 1o
claim compensation of any nature whatsoever including the

compensation stipulated in clause 9(iii) of this agreement
during the period of suspension of the scheme”.

1911 is further submitted that despite force majeure situations which were beyond
the control, respondents were able to complete the apartment. The project is
complete in all respects ay s eredence from the report of Ld. Local

Commissioner that was submitted in Complaint No. 413/2022,
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20.That the complainant stopped making payment against the unit afler 2014.
much before the due date of possession, the last payment being made againsi
the installment that was due on 08.07.2014 and had not turned to clear the
outstanding against them till date. The complainant then paid the next amount
after so many requests and demands of respondent in the year 2017, The
respondent had completed the project despite non-payment by the complainant
and several other allottees like them, That the complainant is a chronic
defaulter as the complainant never adhered to the payment plan opted by him
and made several defaults in payment ol instalments against the unit in
question. The complainant was informed of the completion of the project and
receipt ol occupation certificate and also requested to clear the payment due
against the apartment, but complainant never turned to clear the outstanding
against the unit nor came forward to take possession.

21.That the total sale consideration of the unit in question was not 2 35.73.700/-
as the said amount did not include maintenance charges, service taxes and
other charges as cnumerated in the Buyer’s agreement payable by the
compldinants,

22.That the complainant has not approached the Hon'ble Authority with elean
hands and has not disclosed that the possession had already been olfered 1o
him and the complainant was requested 1o mul-lu: payment of the outstanding
amount. That afier receipt of offer of possession, the complainant visited the

project site and the payables and receivables had been settled between (he
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partics on 18.07,2022. As per said settlement, the compensation on account of
delay caused in delivery of possession was calculated as per the terms of the
agreement and the same was adjusted against the total outstandig amount as
on 18.07.2022, Ilowever on 03.08.2022, the complainant visited the office of
the respondent with his relative who hit Mrs. Seema Kumari, CEO of the
respondent with the laptop and hence 2 complaint has been lodged against the
complainant and his relative and a case had also been filed belore Bahadurgarh

Court that is still pending.

3. That therealier the complainant took physical possession ol the unit In question

on 28.10.2023 and a handing over agreement had also been exccuted. The
copy ol the possession certificate has been annexed as Annexure R-3 and copy
ol the handing over agreement 18 annexed as Annexure R-4. [ is pertinent to
mention that in said agreement the complainant agreed 10 withdraw any/all
claim filed by them and lurther agreed that no further claim with regard to

property in question would arise.

24.1t is submitted that the complainant is secking refund of elub charges, staircase

charges, maintenance charges i the instant complaint which is not 1enable as
the said charges were raised as per the terms of apartment buyer agreement

exeeuted between the partics,

25.1t is submitted that the complainant denied 10 take possession of the apartment

without any substantive reason henee, the complainant is liable for breach of

provision of Section 19(6). 19(7) and 19(10) of the RE(R&D) Act 2016 and is
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accordingly, liable 1o pay interest and holding charges for delay in making

payments.

E. ISSUES FOR ADJUDICATION

26.Whether the complainant is entitled to reliel of delayed possession charges
along with interest?

27.Whether the complainant is liable to pay club charges, maintenance charges,

staircase charges, and GST?
F. FINDINGS AND OBSERVATIONS OF THE A UTHORITY

28.1In light of the background of the matter as captured in this order and also the
arguments rendered by both parties, Authority observes that the respondent in
the present complaint has raised a preliminary objection with respeet to the
maintainability of the present case on the ground that the primary relicfl of the
complainant is compensation. In this regard it is observed that the relief clause

bearing no. (i) reads as lollows:

"That in proviso to the Section 18(1) of the Real Estate (Regulation and
Development) Act, 2016, the compensation on account of the delayed
possession  along  with  interest may kindlv be awarded 1o the
complainant in view of the Rule 15 of the Harvana Real Estate

(Regulation and Development) Rules, 2017."
Drawing an inference from the language of the complaint and said reliel clause

I8(1) of the Act. it can be salcly assumed that the complainant is sceking reliel

Page 12 of 29 3(—/@2,’1;":_



Complaint no. 678 of 2023

of payment of delay interest for the delay caused in completion of the projeet
and not otherwise, Said clause has to be harmoniously read with the complaint.
Mere use of the word compensation would not change the actual relief of
delayed possession charges sought by the complainant.  Morcover, the
complainant is sccking relicf of compensation on account of delayed
possession along with interest as proviso o Section 18(1) read alongwith Rule
I5 of HRERA Rules, 2017, Provision 1o Scetion 18(1) of Act of 2016
specifically provides that where an allottee does not intend to withdraw from
the project, he shall be paid by the promoter interest for cvery month of delay,
tll the handinge over of possession , at such rate as may be preseribed. The
rate ol interest has been preseribed under Rule 15 of HRERA Rules 2017.
Mecaning thereby that the complainant has sought remedics for delay caused in
delivery of possession of the unit at the rate of interest as preseribed under
Rule IS of IIRERA Rules 2017. Therefore, plea of the respondent is not
tenable and the Authority has complete subject matter jurisdiction 1o

adjudicate upon the complaint/relief ¢laimed.

29.Now, as per the facls and circumstances. the complainants had booked an
apartment bearing no. F-203, Block -3, 3BHK 2T, situated at 2nd [Toor
measuring super arca of 1495 sq. Itin the projeet of the respondent namely,
"Ruhil Residency”, situated at Bahadurgarh" in the year 2012, An apartment

buyer agreement was exceuted between the parties on 13.12.2012. That as per
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clause 9(i) of the agreement, the possession of the unit in question was (o be
delivered within 36 months from the date of execution of the agreement along
with a grace period of 180 days. The total sale consideration ol the unit was
fixed as 135,73,750/-against which the complainant, admittedly, has paid an
amount of R 35,47 910/~ 1ill date. It is the contention of the complainant that
the respondent has delayed delivery of possession of the unit in question
beyond the time period as agreed between the partics, The complainant hag
liled present complaint seeking possession of the unit in question along with
delay interest for the delay caused in delivery of possession,

Authority observes that as per clause 9(i) of the apartment buyer agreement

cxecuted between the partics, posscssion of the unit in question should have

been delivered by 13.06.2016. However, the respondent has failed to deliver

possession of the booked apartment within the stipulated time period.

Respondent has attributed  this delay in delivery of possession (o force

majeure conditions on account ol COVID outbreak.

In this regard it is observed that the possession of the unit in question became
duc on 13.06.2016. 1t is a matter of fact that COVID-19 outbreak hif
construction activitics post 22nd March 2020 i c more than three years afier the
due date of possession. The possession of the unit had alrcady been delayed for
a long period of time even before the COVID-19 halted construction. The

respondent had failed to construet the project on time and deliver possession to
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the complainant, Therelore, as far as delay in delivery of possession of the unit
in question is concerned, respondent cannot be allowed to claim benefit of
COVIDI9 outbreak as a foree majeure condition. Further, reliance is placed on
judgement passed by Hon'ble Delhi ITigh Court in case titled as MU
Halliburton Offshore Services Ine. vy Vedanta Lid & Any. bearing OMP (1)
(Comm.) No. 88/2020 and [.4.8 3696-3697/2020" dated 29.05.2020, wherein

Hon’ble High Court has observed that:

09, The past non-performance of the contractor canno he
condoned due to Covid-19 lockdown in Mareh, 2020 in India, The
conirgetor  was  in breach  sinee September, 2010,
Opportaparimenties were given 1o the contractor to cure the same
repeatedly. Despite the same. the contractor could not complete
the project. The outhreak of pandemic cannot be used as an
excuse for non-performance of a contract for which the deadiine
was mueh before the outhrealk itself.

The respondent was liable 10 complete the construction of the
project and the possession of the said apartment was to he haneed
over by September, 2019 and iy claiming the benefit of lockdown
which came into effect on 33, 03.2020, whereas the due date of
handing over possession was mueh priorto the event of outhreak
of Covid-19 pandemic. Therefore,  Authorine s of view that
outhreak —of  pandemic  cunnot  he  used an - exeuse  for
non-performance of contract for which deadline was much before
the ouibreal iself. ™

Hence, as far as delay in delivery of possession of the unit in question is
concerned, respondent cannot be allowed 1o elaim benelit of COVIDI19
outbreak as a foree majeure condition,

o
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Respondent has also cited departmental delay in Issuing occupation certificate
as a forec majeurc condition. In this regard, it is observed that respondent had
committed to deliver the possession of the unit by 13.06.2016, meaning
thereby  that respondent should  have applicd and obtained oceupation
certificate by 13.06.2016, however, as per record, the respondent had applied
lor issuance of occupation certificate on 13.01.2020 i.c., after lapse more of the
3 years from the stipulated time and thercafter the same was issued on

17.03.2022,

Furthermore, respondent has taken a defense that the period for which the
occupation certificate was pending before the Competent Authority be
excluded for the delayed period as the delay in issuance of occupation
certificate is attributable 1o the competent authority and not the respondent,
There is no document on record to show that the application for occupation
certificate was complete as in all aspeets and there was no deficiency in the
application that was conveyed 1o them, Morcover, the Authority has already
mcluded the grace period of 180 days as provided in the agreement to sale
while computing the due date of possession. No case for further concession is

made oul.

With regard to the plea of the respondent that project gol delayed due 10 non
payment ol dues/default by the complainant, it is observed that such a plea

cannot justify the entire and prolonged delay in completion and delivery ol the
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unit. Any delay in payments, if any, on the part of the complainant, was duly
accounted for by the respondent, by way of applicable interest on delayed
payments from the complainant. As per the record, the respondent had, by the
year 2016, already received from the complainant majority payment of the
agreed sale consideration. mcluding  the interest/charges levied towards
delayed payments. Thus, {he respondents have failed to establish a sulficient
nexus between the alleged delay in payment and the substantial delay in
completion of the projeet extending over several years. The contractual
obligation to deliver possession within the stipulated period could not be

indelinitely deferred on the basis ol such contentions.

Herein all the pleas/erounds taken by the respondent (o plead the force majeure
condition happened afier the due date of possession had alrcady passed and the
delivery of possession had been long due. Respondent cannot be allowed 10
take advantage of delay caused in delivery of project due 1o its own account

and henee, the elaim of the respondent is rejected.

As observed carlier. the possession of the unit in question should have been
delivered to the complainan by 13.06.2016. However, the respondent delayed
delivery ol possession beyond stipulated time. The respondent has submitted
that an offer of possession was issued lo the complainant in the year 2022
alter receipt of uccupuiiu.n certificate dated 17.03.2022. In this regard. 1t iy

observed that the respondent has failed to place on record a copy of the alleged
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olfer of possession vide which the complainant was apprised that the
construction of the unit is complete and the same is ready for possession.
Nevertheless, respondent has placed on record 2 copy ol possession certilicate
along with certificate of acknowledgement of possession dated 28.10.2023 in
the Authority. Complainant has accepted  the same and also the possession
cerlilicate bears the signature of the complainant. Ilence, as per record, the
possession of the unit was handed over (o the complainant on 28.10.2023 .

32.Further, by way of present complaint, complainant has alleged that respondent
has illegally raised demand on account ol staircase charges, maintenance
charges, club charges and GST charges and has prayed that respondent be
dirceted not to charge the same. The Authorily has gonc through the averments
of the parties and documents available on record and observes as under:

a. With regard 1o staircase charges, it is observed by the Authority that
charges raised under “staircase charges™ are for construction of
additional staircase for emergencey fire safety as per directions by Fire
Safety Department. Since the demand on account of staircase charges
has been proportionately charged from the complainant, thercfore he
is liable to pay the same. Authority in complaint no. 607 o1 2018 titled
as “Vivek Kadyan Vs TDI Infrastructure Lid.” has alrcady laid down
the prineiple rhr. alculation of fire L}');lff. stair case and the same is
applicable in this case as well,

o
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b. The complainant has also alleged that the respondent has charged

maintenance charges which are unjust and illegal. So, interest on said
payment be awarded, With regard to maintenance charges, it is
observed that according to clause L{viii) of the apartment buyer
agreement, the complainants have agreed to pay demand raised on
account of maintenance charges, therefore the complainants are liable
o pay the same. As per clause LI(iii) of the apartment buyer
agreement. the date of commencement of maintenance shall be
intimated by {he developer 1o the allottees and the maintenance
charges will be reckoned from that date. Upon perusal of record. it i
observed that no such date has been intimated by the respondent to {he
complainants. The complainant has physically taken over the
possession of the unit on 28.10.2023 and accordingly he is liable to
pay mamicnance charges from said date. If any amount hasy already
been paid by the complainant before 28.10.2023. the samc he
refunded with interest as per prescribed rate of interest.

The complainant has also prayed that the amount collected on account
ol club charges & GST should be refunded as the delay is on the part
of the respondent, [Mowever, said reliel is neither part of the pleadings
nor pressed upon by the complainants during hearing. llence, no

observation is made in this regard.
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33. As discussed earlicr, as per clause 9(i) ol apartment buyer agreement executed
between the partics, posscssion of the uni should have been delivered by
13.06.2016, however, possession certificate was issued i favour of the
complainant allottces on 28, 10.2023 i.c. after a delay of more than seven years,
[enee, complainant is entitled o receive delayed possession interest for the
period from 13.06.2016 L.e., due date of possession till the date of issuance of
possession certificate/handover of possession i.¢ 28.10.2023.

34..Respondent has argued that the complainant is not entitled (o receive any
delay interest since, he hag voluntarily signed the handing over agreement
dated  28.10.2023. and accepted  compensation on account of delayed
possession Vide said agreement complainant has also agreed to claim no
[urther interest in respeet ol the booked unit. This argument of the respondent
cannot be aceepted sinee the complainant is before this Authority claiming hig
statutory right of delayed possession interest on account of delay caused in
delivery ol possession. The rebate given by the respondent is miscellancous
compensation which in no way  diminishes the statutory  right of the
complainant 1o scek delayed possession charges as per RERA Act, 2016, As
far as handing over agreement is concerned, the complainant had merely
exceuted said agreement 1o seeure (he possession of the unit in question,
however, it does not act as an estoppel 1o the rilghm ol the complainant to lay
claim for delay interest under Scction 18(1) of RERA Act. 2016, Also, even il

it is presumed for the sake of discussion that the complainant had accepied
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compensation at the time of offer of possession, then also aceepting the same
does not diminish the right of the complainant 10 scek relict of delay interest as
the RERA Act U/s 18 provides for paralic] remedy ol delay interest 'and'
compensation, In this regard reliance js placed on the judgement passed by
Hon’ble Allahabad High Court in the matier of Lucknow Development
Authority vs Sushma Shukla in SLP no.(s) 12962/2026 where in it has been
observed that 4 contract/scitlement term is not binding i purchasers were
forced 1o aceept a builder-drafted agreement Just to take possession of the
property on time and (urther that private scttlement or an agreement cannot
circumvent or supersede the obligations imposed on the partics by the
provisions ol the statute and that an agreement or settlement arrived at any
level of duress or is against the provisions of statute. such agreement would be
void.
YA contract/settlement term is noi hinding if
purchasers were forced to accept a builder-drafied agreement
Just to take a possession of the property on time. In this case, the
colsumer, after using his life-long savings 1o by a flat or a

house, or after taking out a loan, would have no other aption but
o sign on the dotted line 1o take possession of the flat,

42. Hon'ble Supreme Cowrt in the maltter of IREO Grace
Realtech (P) Lid. v, Abhishe Khanna, reported in (202 ) 3.8C¢
241, has held as uneler -

28 The aforesaid clauses reflect the wholly one-sided terms of
the apartment huver's Agreement, which are entirely loaded in
Sfavour of the developer;, and against the allotice at every step.
The terms of the apartment huyer's Agreement are OpPPressive
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and wholly one-sided, and would constitute: an unfair frude
practice under the Consumer | rotection Act, 1986,

43. Hence it can be said that in case the clause of the agreement
reflects that the agreement is o one-sided  agreement and
particulars of the parties are written on dotted lines. This reflects
that under compulsion parties have to made sienature on the
agreement, it cannot be binding,

49, I this case the seltlement/agreement shows that it wets
cvelostvled agreement wherein the parties have to enter the name
and execute the settlement on a dotted lines. Undoubtedly the
person, who was mvesting a huge amount of money, SEGNS any
document 1o get possession of the flat as early as possible. Such
one-sided — agreement,  which heay heen  executed  under
compulsion, cannot be said to be a valid document,

45, One-sided, unfair clauses in a contract or a agreement
amount to an unfair trade practice under Section 201)¢r) of the
Consumer Protection Act, 1986. lon'ble Supreme Court in the
matter of Pioneer Urban Land & Infrastructure Lid. v. Govindan
Raghavan (supra) has held as inder -

"6.8. A term of a contract will ot he final and hinding if it iy
shown that the flat purchasers had no oplion but to sien on the
dotied line, on a contract framed by the builder. The contractual
terms of the agreement dated 8-5-2012 are ex facie one-sided,
wnfair and unreasonable, The meorporation of such one-sided
clauses in an agreement constitittes an unfair trade practice wy
per Seetion 2(1)(r) af the Consumer Protection Aet, 1986 sinee it
adopts unfair methods or practices for the purpose of selling the
Mats by the builder." femphasis added)

Conelusion 46. In view of the above discussions and considering
the judgements referred above. this Caourt has no hesitation in
holding that the private settlement or an agreement cannol
circumvent or supersede the obligations imposed on the particy
by the provisions of the statute and also hold that an agreement
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or settlement arrived at any level of duress or iy ageainst the

provisions of statute, such agreement would be Vaid,

47. In response to the question of law proposed above, it is founed
that no private contract/settlement can have overriding effect on
the rights and obligations created by statutory provisions of
lan.™

35.The decision of the Hon'ble Allahabad High Court emphasises the fact that a
person who has invested a huge amount of money, signs on any document 1o
£et possession ol the unit as carly as possible. Such settlement agreements are
one sided, especially drafted for the lik ability of the respondent promoter, An
allottee whose possession has alrcady been inordinately delayed does not have
much say while exceuting the same, Hence, unlair clauses in such contracts
amount 1o unlair trade practices and cannot circumvent or supersede the
obligations imposed on the partics by the provisions of the statute.Faet of the
matter is that possession of the unit in question has been delayed for more than
seven years. The complainant has been berelt of his hard carned money and
has also not been able to enjoy the possession ol the unit on account of delay
caused in delivery of possession. Ience. the complainant is entitled to seek
delay interest for the period from 13.06.2016 1.e., due date of possession til]
the date of issuance of possession certificate/handover of possession i.e
28.10.2023 under the provisions of the Act. f"\ﬁl per Scction 18 of the RERA
Act, interest shall be awarded at such rate as may be prescribed. The definition

of term “interest’ is defined under Scction 2(xa) of the Act which is as under:
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(za) "interest” means the rates of interest pavable by the
promoter or the allottee, as the case may be.

Explanation,-For the purpase of this clavse-

(1) the rate of interest chargeable from the allotiee by the
promoler, in case of default, shall be equal to the rate of
interest. which the promoter shall be liable 10 pay the
wllotiee, in case of defaulr;

(i) the interest pavable hy the promoter 1o the allottee
shall be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest pavable
by the allottee to the promoter shall be from the date the
allottee defanlts in pavment to the promoter till the date it
Is paid,;

Rule 15 of HRERA Rules, 2017 provides [or prescribed rate of interest
which is as under:

“Rule 15: “Rule 13. Prescribed rate of interest- (Proviso
o section 12, section 18 and sub-section (4) and
suhsection (7) of section 191 (1) For the purpose of
Proviso to section 12; section 18, and sub sections (4) and
(7) of section 19, the "interest at the rate preseribed” shall
be the State Bank of india highest marginal cost of lending
rate +2%:

Provided that in case the State Bank of India marginal
cost of lending rate (NCLR) is not in wuse, it shall he
replaced by such benehmark lending rates which the State
Bank of India may fix from time to time for lending 1o the
general public”

36. Conscquently, as per website of the state Bank ofl India i.c. https://shi.co.in.
the highest marginal cost ol lending rate (in short MCLR) as on date of order
i.c., 22.09.2026 is 8.80%. Accordingly, the preseribed rate of interest will be

MCLR + 2% i.c. 10.80%.

a2
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37. Hence, Authority directs respondent 1o pay delay interest to the complainant
lor delay caused in delivery of possession at the rate preseribed in Rule 15 of
Maryana Real Estate (Regulation and Development) Rules, 2017 i, at the
rate ol SBI highest marginal cost of lending rate (MCLR)+ 2% which on
date works out to 10.80% from the duc date of possession i.c. 13.06.2016 till
the date of handover ol possession i.c. 28.10.2023.

38. Further, with regard to the amounts payable and receivable between the
partics, it is observed that vide application dated 29.07.2026, the respondent
placed on record a statement of account reflecting the latest outstanding
amount payable by the complainant, Ag per the said statement, a total sum of
Rs. 7.72,775.48/- was shown as outstanding against the complainant as on

25.07.2026. the break-up whercof is as under:

Particulars Amount (Rs.)
Outstanding sale consideration 4}[139(;::
Interest on delayed payments (e 11.10% 3.{]2,476‘4?{,?_-_
Total outstanding as on 25.07.2026 7,72,775.48/-

The complainant was afforded an Opportunity to file objections/counter to the
aforesaid statement of account. In response thereto, the complainant filed an
application dated 17.09.2026. wherein the complainant claimed a sum of Rs,

40,40,680.68/- towards interest for delayed possession, calculated at the rate of
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11.10% per annum, However, significantly, no specific objection or counter
has been raised by the complainant to the outstanding sale consideration

amount of Rs 4,70.299/-claimed by the respondent.

As regards interest, it is obscrved that both parties have computed their
respective claims towards interest on delayed payments and interest for
delayed possession at the rate of I1.10% per annum. However. the
applicable/current rate of interest s 10.80% per annum. Accordingly, the
calculations made by both parties at the rate of 11.10% cannot be sustained to
that extent and are required 1o be modified by applying the rate of 10.80% per

annum.

Thercfore, the respondent shall recalculate the interest on delayed payments on
the outstanding amount. Likewise. the complainant's claim towards delayed
possession interest, presently quantified at Rs. 40.40.680.68/-. shall also be
recalculated, wherever legally payable, at the rate of 10,80% per annum for the
relevant period. The respective caleulations shall accordingly stand modificd

to the aforesaid extent.

39.In view of the foregoing, the outstanding principal amount payable by the
complainant is determined at Rs.4.70,299/-. The claims of both parties
towards interest shall be recomputed at the applicable rate of 10.80% per
annum, instead of 11.10%. for the respective periods for which such interest

is otherwise found payable under this order. The final amount payable by
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cither party, afier giving effect to the aforesaid adjustments and after setting
off the amounts, if any, found payable to the complainant towards delayed
possession interest, shall be worked out accordingly. Authority has 20l
caleulated the interest on total paid amount (rom duc date of possession or
datc ol payment (whichever is later) till the datc of handing over of

possession i.c. 28.10.2023 and same 1s depicted in the table below:

-
St. No. | Principal Amount Due date of | Interest acerued ] handing
(in 2) possession/ | over of possession i.c |
Date of 28.10.2023(in? )
Payment
l. 30,39,968/- 13.06.2016 |24.23 246/
Z 2.07.942/- 23.02.2017 | 1.50.067/-
3, 3,00,000/- 20007.2022 | 41.365/-
4. 70,077/- 04.10,2023 [518/-
ﬁnal: 36,17.987/- 26,15,196/- J

Upon perusal of complaint file it is revealed that the complainant has attached
improper receipts qua the total paid amount. In (he complaint [ile, the
complainant has claimed to have pard an amount of 2 3547910/, however.
the reeeipts have only been annexed in respect ol an amount of % 32,20.192/-.
For the remaining amount (he complainant has placed on record a copy ol
ledger account. In said ledger account the respondent has admitted 1o having

reccived an amount of 2 3247910/~ 1l 23.02.2017 m respeet of the unit in
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question. It is [urther highlighted that on said account there is a handwritten
acknowledgement of an amount ol 23.00,000/~( dated 20.07.2022; receipt
annexed at page 51 of complaint file) which brings the total paid amount 1o
13547910/~ which is the amount being claimed by the complainant.
Respondent in its reply has not raised any objection 1o the receipts or the
ledger account placed on record by the respondent. It is further noted that vide
application dated 29.07.2026 respondent has placed on record the Jatest ledger
account as per which the total amount received [rom the complainant is
R36,17.987/-. In view of the receipts and the ledger account, the total paid

amount by the complainant is taken as R36,17,987/-.

40.Complainant is also seeking compensation on account of misrepresentation
and unfair trade practices by using inferior Quality material. In this regard it is
observed that Tlon'ble Supreme Court of India in Civil Appeal Nos. 6745-6749
of 2027 titled as "M/s Newtech Promoters and Developers Pvt, Lid. V/s State
of U.P. & Ors." has held that an allottee is entitled to claim compensation &
litigation charges under Sections 12, 14, 18 and Scction 19 which is 1o be
decided by the learned Adjudicating Officer as per section 71 and the quantum
ol compensation & litigation expense shall be adjudged by the learned
Adjudicating Olficer having due regard 10 the fagtors mentioned in Seetion 72,
The adjudicating officer has exclusive jurisdiction to deal with the complaint

in respect of compensation & legal expenses. Therefore, the complainant is
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