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Complaint no. 2783 of 2023
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Chander Shekhar Member

Present: - Mr. Arjun Kundra, Counsel for complainants through VC
Mr. Tejeshwar Singh, Counsel for the respondent through VC,

ORDER (PARNEET 8. SACHDEV-CITAIRMAN)

I Present complaint has been [iled by complainant under Section 31 of the
Real Lstate (Regulation & Development) Aet, 2016 (for short Act of 201 )
read with Rule 28 of ‘The Ilaryana Real Istate (Regulation & Development)
Rules. 2017 for violation or contravention of the provisions of the Act of
2016 or the Rules and Regulations made thereunder. wherein it is inter-alia
preseribed that the promoter shall be responsible to fulfil all the obligations.
responsibilities and functions towards the allottee as per the terms agreed

between them.
A, UNIT AND PROJECT RELATED DETAILS

2. The particulars of project. details of sale consideration. amount paid by the
complainant. date of proposed handing over the possession, delay period, il

any, have been detailed in the following table:

z,L//
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BBA ( Clause 5.1)

S.No. | Particulars Details
l. Name ol the projeet. Park ilite IFloors, Parklands,
Faridabad.
2. Nature of the project. | Residential
A RERA Registered/mot | Not Registered
registered
4. Details of unit. PE-131-81, 1510sq. Ii.
3 Date ol Allotment 06.10.2011
0. Date of builder buyer | 21.02.2014
agreement with
original allottee
i Date of endorsement 29.04.2014
8. Date of fresh BBA 07.08.2014
exceuted with
complaint
9. Due date of possession | Not available.
10, Possession clause in

Clause 5.1 The Seller/Confirming
party proposes 1o make oller
possession ol the unit the
purchascr(s) within the
commitment  period  alongwith
grace period,

o

Clause 1.2-Commitment period-

Subject o foree  majeurc
cireumstances, intervention ol
slatutory authoritics and
Purchaser(s) any other
circumstances  timely  complicd

with all its obligation, formalitics
and/or documentation 08
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—

preseribed/requested h}j
Scller/Confirming  Party, under
this agreement and  not being in
default  under  any  of  (he
provisions of this Agreement
including but not limited to timely
payment of all installments of the
basic sale price and other charges
as per the payment plan opted. the
Scller/  Conlirming  Party  shall
offer the possession of the unit to
the  purchaser(s) as per  the
payment  plan opted by  the
purchaser(s),

LIl Grace period-refers o the
additional period of 180 days alicr
the expiry of the Commitment
period for making an offer of
possession ol unit.

I, Total sale 27,27.475/-
consideration

12, Amount paid by R27,69,232.85/-
complainant

13, OfTer of possession 02.08.2024 with demand ol 2

12.30.887/- (inclusive of stamp
duty charges of 2 4,60,000/-)

14, Occupation Certilicate | 18.06.2024

B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT

3. laets of the present complaint that the respondent launched a residential

project in the years 2008-2009 at Faridabad, Ilaryana, under the name
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“Park Elite Floors™, and invited applications from the general public for
hooking ol units therein.

That the original allottee booked a unit in the aloresaid projeet by
depositing an amount of 23.00.000/- on 27.07.2009. At the time of
booking, the respondent represented and assured that the project would be
completed and possession of the unit would be delivered within a period
ol 36 months from the date ol booking,.

That therealler, with a view to effeet the sale of the aforesaid unit, the
respondent [ucilitated the introduction of the complainant to the original
allottee. Pursuant thereto, and with the consent and approval ol the
respondent, the allotment of the said unit was transferred in favour of the
complainant on 16.04.2014, who thereafier stepped into the shoes of the
original allottee and beeame entitled (o all rights and obligations
pertaining Lo the said unit.

That as per the Builder Buyer Agreement dated 21.02.2014 (complainant
did not mention that fresh BBA was executed with complainant on
07.08.2014, copy of same has been annexed as Annexure C-6) executed
between the respondent and the original allottee, possession of the subjeet
unit was 1o be handed over within a period of 24 months from the date of
exeeution of the said agreement. The said commitment was lurther

reiterated and confirmed under Clause 5.1 of the Agreement dted
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16.04.2014 exceuted in favour of the complainant upon transfer of the

allotment,

- That the complainant purchased the aforesaid unit for his residential use,

as he was residing in rented accommodation -and intended to shift to the
said unit upon its completion. In order to finance the purchase. the

complainant availed a housing loan of 221.03.604/- from 1DEC Buank

carrying interest at the rate of 10% per annum and made the requisite

payments towards the sale consideration of the unit.

Mowever.  despite  having reecived  substantial payments  {rom  the
complainant, the respondent failed 1o hand over possession ol the unit
within the stipulated period. As a consequence ol such delay, the
complainant  was  compelled  to  continue residing  in rented
accommodation while simultancously servicing the housing loan, therehy
sullering considerable (inancial hardship on account of rental expenses
and EMI payments,

That the complainant has made total payment of 227.56,237.50/- to the

respondent till date on following dates as per the table given below:-

S.na. ] o s D:!u_:' — | ~ Amount
1. 27.07.2009 ~3,00.000/-
2. 21.08.2009 2.75,030/-
3. 21.08.2009 63950
4, ~21.10.2009 | 2.88.400/-
5. 20102011 1,23.429,85/-
6. ~ 21.03.2014 1 2,00.000/-
7. | 0L0s2016 | _15.05,407/-
8 | 29012016 | 12.996.65/- *correct
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_|__Jfigureis 12,996/) |
27.69.233 .50/ *feorrect
figure is 27,69,232.85/-) |

0.1t is submitted by the complainant that the present complaint is being
lited on following grounds-

A) Violation of seetion 4(c) of the RIERA- As there is no ¢larity on the
completion of the phases of the project. The project was initiated in
the vear 2008/9. However, the project has not been completed nor the
phases are being completed by the Respondents
B} No external development-It is submitted that few of the allotiees
because of their constrain have started residing in the projeet.
However. there is. no complete basie facilitics and amenitics available
in the project. lven the proper sceurity is not available,

) No complete internal development works-The proposced amenitics

and - facilities which were mentioned in the brochure by the

Respondents are not available, The Respondents have promised the
lollowing things in its brochure.

4, lerrace or lawn on every floor.

h. Parks

¢. Reereation centres,

d. Schools.

e, Hospitals. elub ete,

Page 7 of 58



Complaint no. 2783 of 2023

It is lTurther submitted (hat the respondents have also promised (o
Develop the book the unil as per the direction it of BBA,

1)) Violation of Haryana, development and regulation of urban arcus
act. 1975 That the Respondénts without having approvals and
permissions Irom the concerned authoritices started taking bookings of
the units in the project. and therefore. have committed offences
punishable under seetion 10 of (he Haryana, development and
regulation of urban areas act, 1975, for the violation of scetion 7 read
with seetion 3 of the Haryana, development and regulation of urban
dareis aet, 1975,

L) Delay in delivery of the possession- That as per clause, 5 the
Respondents was to oller posscssion within 24 months i.c. on or before
21.02.2016. but the posscssion of the unit has not been offered to the
Respondents up till now.

1) Unilaterally and arbitrary increased in the super arca- That the
Respondents illegally inercased the super arca by 92 sqg.. without
taking any permission or even without informing the complainant.

(i) Alteration in the sanction plan post allotment- the Respondents has
hever shared the site plan, building plan. service plan, parking and
cireulation plan, landscape plan. layout plan, zooming plan. and
such other plans. which includes the structural designs, cte. And now

even alter allotment without taking permission [rom the allottecs. the
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Respondents has arbitrarily and illegally changed sanction plan, layoul
plan, ¢e. It is submitted that as per seetion 4 (2) (d) RERA the
promoters/Respondents arce required 1o disclose/provide the sanetion
plan. Tayout plan and specification of the projeet and the phases
thereoll Till date despite several request, Nothing has been provided by
the Respondents to the complainant. It is further submitted that as
per seetion 4(2) (h) despondent i required to make complete diselosure
ol the numbers. types and carpet arca ol the apatment for sale in the
project along with the arca ol exclusive balcony or verandah area and
exclusive open terrace area. however, the same has also not heen
disclosed by the Respondents to the complainant.

IT) As per section 4 (2)(1) (¢} The Respondents is also required 1o
declare the time period within which he undertakes to complete the
projeet and the phase is thereof, however, the same has not been
declared by the Respondents,

1} The Respondents is illegally charging lor the areas which are ot
chargeable as per the prevailing laws,

1) That the promoters have violated the conditions ol the RERA ActL,
2016 by not registering with the Real Fstate Regulatory Authority and

therelore. punishable under section 59 of the RERA Act.
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K) That the promoters by not taking permission of the complainant
betore altering the booking area of the lat has violated the RERA Act
and therefore punishable under section 61 of the RERA Acl.

L) That as per seetion 18 and 19 of the RERA Act, in case of
withdeawal by the allotice due to delay on the part of promoter. the
complainant is entitled to refund of the amount paid by them with
interest along with the compensation as determined under the Aet,

Thus, the present complaint.
C. RELIEF SOUGHT

LE. That the complainants sceks [ollowing reliel and directions to the

respondent:-

L. Direet the Respondents to handover the possession of the
booked unit immediately with the complete amenities and
lacilitics which were offered by the Respondents through its
brochure while launching the project the same is mentioned
in para 10(¢) of the grounds.

i Direet  the  Respondents  to pay  the  delayed
interest/compensation 18% PA for not handing over the

possession ol the booked to unit on time.

o

M~
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Direet the Respondents o pay compensation ol Rs. 10 lacs
lor altering the booked arca without seeking permission [rom
the complainant.

Dircet the Respondents (o pay a compensation of 4 lacs for
violation of section 12 and seetion 19(4) of RERA.

Direet the Respondents to pay a compensation ol Rs.10 lacs
lor causing mental harassment and agony 1o the complainant,
Direet the respondents to pay a compensation ol Rs 18700
PM for the period of delay against rent paid by the
complainant due 1o delayed in handing over the possession
ol the unit to the complainant.

Any other relief, order or direction as deemed necessary hy

RIIRA.

D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondents filed detailed reply on 29.01.2024 and

19.04.2024 pleading therein:

I2. That the respondent no.1 is a mere conlirming party to the agreement and

is neither a proper nor a necessary party. That no reliel has been sought

against Respondent no.1 and henee the name should be deleted from

array ol parties, Morcover, the respondent no.3 and 4 are also mere

W
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dircctors of BPTP 1Ad. henee their names should be deleted from the
array ol partics.

I3 That the original allottee, Mr. Manoj Nagpal. expressed his interest in
purchasing a unit in the project being developed by Respondent No. 2
and. pursuant thereto, a booking form dated 12.06.2014 was executed by
him.

. That initially. the original allottee was not allotted any unit during the
liest phase ol allotment in the project of Respondent No. 2. Therealier.
upon the request of the original allottee for consideration ol his case in
the second phase of allotment, a residential independent floor bearing No,
PE-131-SI, situated on the scecond Noor and tentatively admeasuring
I 510 sq. L. of super area. was allotted to him on the basis ol the tentative
layoul plan. Copies of the allotment letter dated 06.10.2011 and the
consent lorm are annexed with reply as Annexure R-2 (Colly).

15 That subsequently. the said unit was transferred/endorsed in favour ol the
present complainants. In this regard, an Agreement 1o Sell, Indemnity-
cum-Undertaking, and Lndorsement Form were duly exceuted between
the partics. Copies of the Agreement to Sell, Indemnity-cum-Undertaking
executed by the transferor and transferce. and the FEndorsement Form are

annexed with reply as Annexure R-3 (Colly).

16. That the complainant, being a subsequent purchaser is not entitled Lo

claim delay possession charges. Al the time the unit was endorsed in
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favour of the complainant, the project was already facing delays owing Lo
circumstanees beyond the control of Respondent No. 2, The complainant
was [ully aware of the existing status ol the project and the delay
prevailing at the time of sueh transfer. lurther, the complainant had
voluntarily exceuted an Undertaking dated 29.04.2014, whercin he
expressly acknowledged the existing delay and waived his right to claim
any compensation, damages, interest, or other monetary reliel” from the
company on account of delay in the offer of possession. In view of the
said undertaking, the complainant is cstopped [rom raising any claim [or
delay compensation against the respondents,

7. That such prior knowledge, willing and self-initiated endorsement of the
complainant without any protest amounts to acceptance ol the existing
circumstances and he cannot be allowed to reap benelits by extracting
monies [rom the respondent and lorgoing their complete satisfaction
against the said unit. The Hon'ble Supreme Court has held in Laureate
Buildwell Pvi. Ltd vs, Charanject Singh 2021 SCC OnLine SC 479 that:
The nature and extent of relicl, 1o which a subsequent purchaser can be
entitled 1o, would be fact dependent.

| 8. Moreover, Maharashtra RERA in Sindeep Sahebrao Valase Vs, Glomore
Constructions  No.  CCO06000000193435:  and Ors.  Complaint
MANUI/RR/OT89/2021 had, in a case [iled by subscquent allottee. held
that the complainants are not entitled 1o delay possession charpes under

..-
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section 18 of the Act. Tence. delayed possession charges in the above-
mentioned circumstances cannot he allowed 1o the complainant,

19.That the parties voluntarily entered into a Floor Buyer Agreement dated
O7.08.2014 in respect of the unit in question. Therealier, the complainant
availed a housing loan from Housing Development Finance Corporation
Limited (HDFC 1ad.) against the said unit; for which the neeessary
permission to create a mortgage was duly granted by Respondent No, 2.
Further, a Tripartite Agreement dated 16.05.2014 was exceuted amongst
the complainant, the lender, and Respondent No. 2.

20.Thal in terms of Clause 3 of the Tripartite Agreement, the primary
liability for repayment of the loan amount rested upon the complainant.
Ihe obligation of Respondent No. 2 was limited only to payment of the
EMIS in accordanee with the terms and conditions stipulated therein,
Accordingly, the respondents cannot be saddled with any liability bevond
the scope of the obligations expressly undertaken under the Tripartite
Agreement,

21 That it was expressly agreed between the partics that the area of the unit
was lentative in nature and subjeet (o variation upon [inalisation of the
layout plans and construction. The complainant had duly executed an
Undertaking as well as an Aftidavit acknowledging and aceepling the
tentative nature of the unit and its arca. In terms of Clause 1 of the

Undertaking  and  Clause 4 of (he Affidavit, the  complainant
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uncquivocally agreed that the area of the unit was provisional and liable
o change, Having aceepted the said terms, the complainant is estopped
Irom disputing the variation in arca or raising any grievance on this
decount,

Moreover, as per ¢lause 5.1 r/w clause 1.3 and 1.11 the due date of
possession was proposed to be handed over as per the payment plan opted
by the purchaser along with the grace period of 180 days. That henee, the
due date ol possession has not reached vetand the complaint is therelore
premature,

That seetion 18(1)(bjof the Act allows the delay possession interest/
refind only in case of failure of the promoter to deliver the unil in
accordance with the promised timelines. [n present case, seetion 18 i not
applicable and complaint amounts 10 misuse of the process ol law and
should not be entertained, Accordingly, present claim of delay possession
charges being premature is liable o be dismissed. Since, the complainant

has no right 10 seek delay possession charges,

Shat the construction of the unit was also hampered due 1o other

circumstanees beyond the control of the company the benefit of which is

bound to be given in accordance with clause 9 read with 1.16 ol the I'BA,

- That in the year 2012, on the directions of the Tlon'ble sSupreme Courl of

India, the mining activities of minor mincrals (which includes sand) were

repulated. The Ton'ble Supreme Court dirceted the framing of modem
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mineral coneession rules, Reference in this regard may be taken from the
Indgment of Decpak Kumar v. State of Haryana, (2012) 4 SCC 629,
where the competent authoritics ok substantial time in framing the rules
in case where the process of the avatlability of building materials
meluding, sand which was an mmportant raw material for the development
ol the said Projeet became scarce. The respondent was [aced with certain
other foree majeure events including but not limited to non-a ailability of
raw material due to various orders of Hon'ble Punjab & Ilaryana Iligh
Court and  National Green ‘I'ribunal thereby regulating the mining
activities, brick kilns, regulation of the construction and development
activities by the judicial authoritics in NCR on account ol the
environmental conditions. restrictions on usage of water. cte. It iy
pertinent Lo state that the National Green I'ribunal in several cases related
W Punjab and Iaryana had stayed mining operations including in OA
No. 171/2013. wherein vide Order dated 02.11.201 5, mining aclivitics by
the newly allotted mining contracts by the state of Haryana was stayved on
the Yamuna River bed. Thus. on account of several orders, directions
passed by the various authoritics/lorum hindered (he development of
project. Ban by NG vide order dated 19.07.2016 for 30 days, Ban by
Eavironment Pollution  Authority vide order dated 07.11.2017 and
OF.11.2019 for 90 days and 4 days respectively and Ban by Ton®ble

Supreme Court vide order dated 04.11.2019 for 102 days.

Page 16 of 58 (Zl/



Complaint no. 2783 of 2023

26. That additionally, even before normaley could resume the world was hit
by COVIN-19 Pandemic. It led o further challenges Lo the project with
no available labour, contrictors cle for the construction ol the project.
The Ministry of Home Affairs, GOl vide notification dated March 24,
20200 bearing  no. 10-3/2020-DM-I(A) recognized that India  was
threatened  with the spread of Covid-19 pandemic and ordered a
completed lockdown in the entire country lor an initial period of 21 days
which started on March 25, 2020.By virtue of various subscquent
notilications, the Ministry of Home Aflairs, GO further extended the
lockdown from time to time. Various State Governments, including the
Govemment of Tlaryana have also enforced various stricl measures 1o
prevent the pandemic including imposing curfew, lockdown, stopping all
commercial activitics, stopping all construction activities,

27 Despite, alter above stated obstructions. the nation was yet again hit by
the second wave of Covid-19 pandemic and again all the activitics in (he
real estate sector were lorced Lo stop. That considering the wide spread ol
Covid-19. firstly night eurfew was imposed followed by weekend curfew
and then complete curlew, Ihat during the period from 12.04.2021 10
24.07.2021 (103 days). cach and every activity including the construction
activity was banned in the State. Therelore, it is salely concluded that the
sitid delay ol 350 days in the seamless execution of the Project was due Lo

genuine foree majeure circumstances and the said period shall not he
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added while computing the delay. That from the facts indicated above and
documents appended, 1t is comprehensively established that o period of
350 days was consumed on account ol circumstances bevond the power
and control of the Respondent No. I, owing to the passing of aloresaid
Orders by the statutory authoritics. All the circumstances stated come
within the meaning of foree majeure in terms with the Agreement,

28.The present complaint is liable 1o be dismissed, That in addition 1o the
above, the construction was also aflected by the act of non-receipt ol
limely payvment against the Unit, The copics of the demands letters,
payment receipts, and reminders are annexed as Annexure R-§,

29.Despite there being a number of defauliers in the project respondent no 2
had 10 infuse funds into the project and have diligently developed the
project in question.

30.That the defaults of the allottees have severely impacted the construction
ol the project it is submitted that the complainants right in such
circumstances is limited to secking relund, According 1o clause 9.2 of
FBA, developer is unable to deliver the (lat to the allottee due to reasons
of any legislature order, rules or regulations. issued, authoritics delay,
denied. refused or withhold the grant of necessary sanctions for building.

loree majeure circumstances ete. the allotice shall be refunded their

1

money without any interest or compensation,
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< That the respondent no.2 vide letter dated 17.08,2023 gave several
options Lo the complainant for amicable settlement of the grievances of
the complainant towards the unit, The complainant was given options of
refund along with 6% simple interest along with two other Oplions 10
choose Irom those two options. Iowever, complainant failed to chose
from the available option thus as per terms and condition of the letier
dated 17.08.2023 the option of refund with 6% simple interest was
deemed to be chosen by the complainant.

Since the binding rights and obligations of the parties derived from the
FBA dated 07.08.2014, which was exceuted prior 1o the Act.2016 the
latter is not applicable and in such a circumstance the act cannot bhe
allowed 10 reopen or re-write the contract. That agreements that were
exeeuted prior o the implementation of RERA act. 2016 and Rules, 2017
shall be binding on the partics and cannot be reopened.

- That the complainant seek the handover of possession, which cannot be
given in the absence of the oceupancy certilicate,

Lhe respondent has submitted that in present complaint the doctrine of
supervening impossibility or doctrine of frustration becomes applicable
when o contraet becomes impossible (o perform due to the happening of
some unloreseen  eircumstances which were bevond the control or
caleulation of the parties involved, When such a contract becomes

entirely impossible without the faull of the partics. the contract peis
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dissolved by this doetrine. This doctrine is based on the maxim '|ex non
cogit ad impossibilia”. ‘The maxim essentially means that "law does not

compel the impossible”,

—d
k=

Reliance has been paid on the ¢ase of Ocean Tramp Tankers Corparation
v IO Soufracht (the Eugenia) | 1964 [ 2 OB 226, whercin it was held that
when a fundamentally new situation oceurs which makes it unreasonable
and unjust to hold the parties accountable 1o perform their obligations. the
contract becomes discharsed, In the case of Davis Contractors Lid v,
Farelwm Urban Distriet Council (1936), when new circumstances drose
which is different from what the partics anticipated for performing the
contract, the doetrine of [rustration applics.

36,

—r

Further, reliance has been placed by the respondent on section 56 and 03
ol the Indian Contract Aet, 1872 stating therein that when a contract
becomes impossible to perform the advantage taken by one party under
the contact has o be restored. In the case ol Sushila Devi v. [ari Sineh
SC: 1971 AIR 1756, there was a contracl regarding giving property on
lease. The Supreme Court held that the term "impossibility' need not be
conlined to practical impossibility. It could also mean impracticability
with regard 1o the object and purpose of the parties lo the contract. For
this. some supervening event must have oceurred which impacts the
[oundation of the contraet.

L ADDITIONAL DOCUMENTS FILED BY THE PARTIES
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37. Respondent had filed an application in registry on 27.01.2025 placing
o reeord the copy of Occupation certificate dated 18.06.2024 and ofter of
possession dissued to complainant on 02.08.2024. "That the Respondent
Company has already given the benoelit ol delayed possession charges (DPC)
in the Of1er of Possession dated (02/08/2024 issued by it This DPC has heen
caleulated from the due date of possession (as per the buyer's agreement) i.c.
07.02.2017 4ill the valid Offer of Possession (issued after grant of OC) as per
RERA Act & Rules at SBI MCLR + 29 The total DPC payable comes out
lo be Rs. 22.20.726/-. At the lime/stage of Offer of Posscssion. (he
Complainants were liable to pay Rs. 7,70,887.86/- (not including stamp duty,
registration charges, laxes, delay interest, cle.). Resultantly, the net amount
pavable by the Respondent Company to the Complainants on account of
DPC alier adjusting the due amount at the stage of ofler of possession is
Rs 1449838, 14/ In addition to the OC, OlTer of Possession and Possession
Reminder, the Respondent Company is placing on reeord CA-certifiod
Caleulation of the DPC, Cheques [or the total amount payable 1o the
Complainans as well as Photographs of the completed unit.,

AcThat accordingly, 1o bring the aforesaid facts before this Ton'ble
Authority. the Respondent seeks 1o place on record the following documents:
B.Occupancy Certificate dated 18.06.2024 as ANNEXURIS IR-8:

CLOfer of Possession dated 02.08.2024 as ANNEXURL R-9;

5
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D. Email dated 05,10.2024 ay ANNEXURLE R-10, wherein the Respondent

requested the Complainant to take possession ol the unil, stating that the
Oer ol Possession was issucd on 02.08.2024 and that the unit ways
complete, further urging the Complainant {o cooperate in completing the
required documentary and monetary formalities [or possession, handover,
and registration ol the convevance deed,

b However, the Complainant ailed 10 take possession, and therelore, the
Respondent is not liable for any delay compensation after the offer of
possession was made. As per the RERA Act, the Respondent is only linble to
pay delay compensation (DPC) for the period from the due date of
possession Lo the date of offer of possession. Since the Respondent issued 4
valid Ofler ol Possession afier receiving the valid Oceupation Certilicate, at
most, the delay compensation can only be given for the period between the

tue date of possession i.e.. 07.02.2017 and the offer of possession, which

I CA - certificate evidencing the  caleulation of delay  compensation
wmounting o Rs.22,20,726/-, as ANNEXURE R=11.

G. Cheque dated 22.01.2025 of amount Rs. 14,48 807/- as ANNEXURIE R-
12, issued in favour of "VIIAY SHUKLA" towards payment ol delay
compensation  alier deducting the outstanding amount owed by the
Complainant, At the time of the offer of possession, an amount of Ry

170887~ wus pavable by the Complainant as outstanding dues. as detailed
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i ANNEXURE A of the offer of possession.  Therelore, since the
Respondent was liable to pay compensation ol Rs. 22.20,726/~under RIRA.
the owstanding amount was deducted. and cheques amounting 10 Rs.
[4448.807/ have been issued to the Complainant,

L1 Photographs of the unit, clearly showing that the unit is complete in all
respects, as ANNEXURIE R-13,

S8, Application filed by the complainani secking imposition of penalty
upon respondent under Section 63 of RERA Act,2016.

AThat the present application s being filed by the applicant secking
direction to take appropriate action against the respondent for non-
compliance ol order dated 27.08.2024. Whereby, the respondent had been
dirceted by this [Hon'ble authority to hand over the physical possession of the
tlloted unit.Ihe copy of the order dated 27.08.2024 is annexed as
ANNEXURI:-1.

B.IUTs important 1o mention here that in order to show the compliance of (he
above-mentioned order the respondent sent possession letter with arhitrary
terms and  conditions. That once the possession is taken, the pending
complaint before this Hon'ble court can be settled. In fact, the complainant
Was nol given opportunity 1o take the possession of its Tat without prejudice
on the document  proposed by the respondent 0 be signed by the
complainant.  The copy of the c-mail dated 09.09.2024. 05.10.2024.

=2 120240 06.12.2024, 11.12.2024 and the copy ol the possession letter

Page 23 of 58 /M/



Complaint no. 2783 of 2023

wlong with annexures are annexed herewiily and marked as ANNEXURJ-2
(COLLY).

CuIn faet. the Tast date ol hearing on the suggestion of this lon'ble authority,
the applicant personally visited the olfice of (he respondent twice and was
tareed to ke possession of the allotted unit. However, the complainant was
not allowed 10 do 50, as he was being coerced into paying  alleped
vutstinding  dues.  despite no  ducs being  pending.  Furthermore,  the
respodent sent threatening reminders 1o the complainant. The copy ol ¢-
mail dated 09.01,2025 is annexed here with and marked as ANNEXURE-3,
13 Henee. the present application to take appropriate action or direction
sgamst the respondent for deliberately non-compliance the order dated
JTR.2024,

W Complainant had filed rejoinder in registry on 16.05.2025 stating
therein:

A) The basie sale price of the unit is Rs. 27.27.475.60/- & the total net
costesale priceds Rs, 31.51,014.60/- & the complainant has already made the
paviment ol Rs, 27.69.233.50/- 1o the respondents. il date (kindly refer 1o
e, no. 3000l the complaint. i.c... the statement ol account dated 24.08.2023
issued by the respondents themselves).

B) That further. the allesed Offer of Possession L{nll.:dl 02.08.2024 &
statement of vececivables & payables (also attached with i) & issued by the

respondents to the complainant was illegal, non-est, pre-mature & needs to
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he re~ealeulated && is also, against the settled principles on the RERA Act,
(kindly reler 9 Po. o, 7 & 10 of the application under scction 151 Cpe
dited 27.01.2025 moved by the respondents themselves),

L) That it would be relevant 10 mention here that as per the FBA dated
JE02.2014 & 07.08.2014 the super built up Area of the present unit/floor
wits 282 Sg, mitr., or 1.510 sq L (kindly refer o Pg. no. 50 & 112 ol the
compluin ).

D) That Turther the alleged Offer of Possession dated (02.08.2024 mentions
the super built up Area of the present unit/Noor was 140,28 sq., mitr. oF 1,510
s L (kindly eeler o Pe. no. 10 of the application under section 151 Cpc
dated 27.01.2025 moved by the respondents themselves). However, in the
illeged OC dated 18.06.2024 the drea of (he unit is only 109.756 sq. mtr or
LIS T s I (Kindly refer o Pg. no. 6 ol the application under scetion 151
CPC dated 27.01.2025 moved by the respondents themselves),

I} This clearly proves the alleged OC is of a smaller area & oller of
possession is of a larger arca & (hus. the sale price of the unit needs (o be
reduced & lurther, also, the statement of receivables & pavables are against
the settled principles of the RERA Act & need Lo re- caleulated & revised
altesh.

1) Further, the respondents have [ailed 1o comply with dircctions given by

this Hon'ble Authority vide order dated 27.08.2024,

7
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() The complainant on perusal of the same realized that even though the
construction and development of the residential 1loor and the project s
icomplete e respondents have offered possession of the unit Hlegally and
arbitarilv, Over and above the same. the respondents have raised several
epal 2l arbitrary demands. also. (kindly reler 1o Pa. no. 10 ol the
application under seetion 151 CPe dated 27.01.2025 moved by the
respondents themselves),

FH That although s per the provisions ol the RERA Act. 2016 nb developer
has any rieht 10 levy exorbitant lability of 18% interest on any allottee, the
respondent companies. as a measure to deljver forcelul delivery of the unit
over the allottee has promulgated the same in their offer fetter. It states {lat
i case (he denands raised by the respondent companics are not met, Lhe
complainunt shall be liable to make the payment ol interest Liability at 10%
1o 18" interest pa. and pay holding charges also. It is the case of the
complainant that the unit is not complete till date.

) The complainam has several objections 10 the alleged olfer lelter
D2.08.2024.0°¢w ol the concerns in briel are as lollows:-

* lIncorrect assertion of the due date of possession & incorrect
caleulation of the delay interest payable to the complainant -The
respondents in the application filed by them before this Hon'ble RERA
Authority under seetion 151 CPC dated 27.01.2025 in para no. 4 have

mentioned that the due date of possession as per the FBA was
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U7.02.2007 & further caleulated  delay  interest payable 1o the
complainant as Rs. 22,20.726/- 11l 31 07.2024 (@) 10.85% is absolutely
legal & wpuinst the numerous Judgments passed by this Ion'ble Rery
Mithority. (kindly refer 1o Pg. no. 2, 11 & 30 of the application under
seetion 151 CPC dated 27012025 moved by the respondents
themselves),

That it would be relevant mention here that the Allotment letter WS
issied on 06.10.2011 & FBRA was exceuted only on 16,04.2014 alter o
defay ol almost 3 vears (with the original allotiee namely Sh. Munoj
Nitepal), the name of present complainant was nominated/endorsed on
ON.03.2014 & the respondents also admitted to have received payment
of Rs. 27.56.236.85/- from the complainant. which wag almost the
entire kil sale price of the unif & lurther, a FBA was exceuled (n
07.08.2014

Phat it would be relevant (o mention here that the present complainani
duly stepped into the shoes of the original allottee. That it would be
lurther. relevant to mention here that the due date of possession. in any
circimstance/case/seenario. cannot be later than 21.02.2016 (please
refer o Clause 5.1 of the I'BA dated 21.02.2014-pe. no. 55 of the
complaing ).

That urther, the respondent cannot take the benelit ol grace period of

P8O days Tor applying OC. cle.. as the respondents never applicd [
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WE within the stipulated time & have themselves produced Ann R-§
copy ol OC dated 18.06.2024 (aller a lapse of more (han

decide). That further, the complamant is entitled for delay interest il

the actual Tegal & physical handing of the unit, as per Rule 15 of (e
RERA Act.

unilateral inerease in Total sale price of the unii- ‘I'he total Sale
price ol the unit was Rs. SLSLOI60/- as per the Statement ol
Account dated 24.08.2023 issied by the Respondems themiselves
tkindly vefer 0 Pa. no, 30 of the complaint) and now illegally
chhaneed o Rs.35.40. 120.71/-(kindly refer to Pe. no: 10 of the
application under seetion 151 CPC dated 27.01.2025 moved by the
respondents themselves).

Cost escalation-The  reasons  (or (e cost  escalation ol Kg,
LOUISO80/- are solely due (o the delay in the construction and
development of the projeet by the respondents and the complainant
cannot be hurdened with the same. (kindly refer (o Pe. no. 10 ol the
apphication under seetion 151 CPCe dated 27.01.2025 moved by the
respondents themselves),

Club Charges- The same need to be waived ofl as the same is not
functional I date. Club has not been even constructed il date. The
respondents cannot colleet charges for the serviees whichl are non-
existent Ll date.
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[hat there is no oceupation certificate and completion certificate
attached. That further the alleged OC dated 18.06.2024 is for a
stualler arven of the Noor/Unit,

Hlesal & one-sided undertaking/indemnity attached with the alleped
wller ol possession Annexure C & 1), That the respondents. cannot
loree the  complainant 10 exceule such  illegal/ones=sided
undertukines/indemnity  bond  belore handing  over the physical
possession, which is clearly against the principles of natural justice.
Rera At & the contract act also,(kindly refer to Pa, no. 16 10 23 of the
application under seetion 151 CPC dated 27012025 moved by the
respondents themselves).

GHT of Rs. 88,488/~ has been wrongly imposed on the complainant.
Phat levy ol Serviee Tax, Vat & GST altogether is illegal, (kindly
relero s no, 10 of the application under scetion 151 CPC dated

21012025 moved by the respondents themselves),

DThat the present complainant challenges also., all the other arbilrary

deinands mentioned under various heads as well & lurther, the alleeed oller

ol possession Ietter dated 02,08.2024 & subscquent letlers/ invoices/ SOA/

demand/recovery  letters/maintenance charges  letters,  raised bv  the

respondents are absolutely illegal & liable W be set-aside.
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W The Complainant has also already made the payment of 90% ol the ol
sabe price ol the unit, back in year 2014, itsell. (kindly refer w Py, no. 102 &
SO0l he complaint). also, the statement ol account dated 24.08.2023 issued
by the respondents themselves),

L Phat the threarened with the Complainant is being levy/demand/hreat o
halding charees in ease he does not budge [rom his position. In the ease of
Capital - Greens Flat Buyers  Association vs, DILE Universal - limited
COBSTR0S deeided by the Hon'ble National Consumer Commission o
Srd lanuary 2020, 0t was held that the builder cannot charge the holding
chirees Taving already aceepted the enlire consideration. The sume were
held o be illegal,

MO That Tarther the levy/demand/threat of maintenance charges, ete.. on the
complainant is absolutely illegal il the time a valid & legal oller ol
possession along with a valid statement ol accounts, further accompanicd by
wovalid OO (ol the correet area us agreed in FBA), ete.. is issued o e
complainant along with with actual physical & legal handover ol the unit.
Copy al the Fmails is attached herewith as Ann-C=11 for the perusal of this
Hon'hle RERA Authority,

A0 Application liled by respondent in registry on 07.07.2025 wherein
explanation for the difference in arca mentioned in the oller ol possession

i vecupation certilicate. 1 has been stated as Tollows:

w—-’
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ATt an 20.05.2025, this Hon'ble Authority direeted the Respondent o lile
an explanation regarding the difference in the arca mentioned in the OfTer of
Possession (OOP) and the Oceupation Certilicate (OC).

5 har the Respondents: respeetfully seek permission from this on'ble
Authorily 1o place on record a compliance alTidavit pursuant to the above
arder.

Colhat the Oeeupation Certificate for the unit in question was obtained on
IR06.2024 (ulready on record as Annesure R-8). and possession was ollered
to the Complainant via the Offer of Possession dated 02.08.2024 (alrcady on
record a8 Annexure R-9),

. That the Respondents seek to place on record the compliance alfidavit,
Phat no prejudice shall be caused to any of the parties il the present
application is allowed.

Ve Phat the presentapplication is made bonalide and in the interest ol justice.
L That at the very outset, it is submitted that as per the Buyer's Aoreement,
the unit was sold on the basis of the super area i.e.. the saleable arca basis
which the unit was sold was the super arca ol the unit. The super arca was
stated o be 1510 square [ in the Floor Buyer's Agreement, It was further
clewrty stipulated mothe Agreement that the allottee shall be liable o pay as
per the super arca, In this regard, Clause 1,23, Clause 2.1 and Clause 3.1 of

the Floeor Buyer's Agreement are reproduced below: -

A
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23 Super Built Up Arvea” shall be the sum of the covered area of the scid
Cinit inclueding non-exelusive pro-rata sheve i the stair cases coninon
arvas, baleanics, verandahs on ground floor wnder bateonies on fivst floor,
munitics, shafis, clevation features, overhead water: tanks, honneary vwall,
serviec arca on the terrace, affluent treatment plan with vespect 1o the Units,
all projections and underground water tanks, structires Jor raimvater
lervesting. i anv. provided.

L tie Seller/Confirming Party has agreed to sell, convey and transfor
clid 1 Diecliserts) hereby agrees o purehase the Unit bearing No. Pl
LAL=SEon 2 Floor admeasuring Super Built Up Arvea of 1,510 sq. fi.
CA0.282 sq. i), inca building having 3 levels/floors (i.e. ground, Jivst and
Secentd)., ...

S A I consideration of sale of the Unit by the Seller/Confirming Party to the
Purchaseris), the Purchaser(s) shall be liable 1o pav Beasic Sale Price
VISP an R BSA0A6 per s, fi. ealewlated on Super Build-up Arce heing
suurof Ny 272747560 (Rupees  Twenty  Seven Laklh Twenty  Seven
Thowsarrd Fowr Hundred - Seventy Five Rupees Sixty Paise), "

i That o bare perasal of the aforesaid clauses clearly delineates that the unit
wits suld on the busis of super area.

i Phat during the course of proceedings in the present case, the Complainant
has orully raised o legally untenable issue - that while an arca o1 1510 square
I i mentioned in the Offer of Possession, an arca of 1181.404 sq. (.

V09736 sqm) (Excluding mumty area) is mentioned in the OC, On this

basis. the complainant is erroncously elaiming that he is being conveyed
muel lesser arca whilst being compelled to pay for 1510 square (i
I That o pet the Buyer's Agreement. the total saleable area / super area of

the restdential Toor is 1510 sq. 11 This saleable area corresponds to the super

e ol the residendal Noor in question, On the other hand, the OC rellects

“h

Page 32 of 58



Complaint no. 2783 of 2023

the FAR (Floor Area Ratio) arca i.c.. 109.756 §¢. mt. (1181404 sq. 1)
texcluding mumty area mentioned in the OC) as per the Iarvana Building
Cade, 20170 Thus, there is no diserepaney in the area of the residential Moor.,
by simple words, the super builteup area of the residential foor is 1510 se L
wherens the FAR arca of the residential foor is 1181.404 sq. [ excluding
mumty arca mentioned in the OC). The residential Noor has been sold on the
basis ol the super area, and consequently, this is the arca refleeted in the
BEA und the Oller of Possession. On the other hand, the OC is issucd as per
the Thirsana Building Code. 2017 which reflects the FAR aren, The
explanationsbreakup ol the area is as lollows: -

L Phe unidt in guestion contains three floors i.c., ground oor, first Noor and
second Hoor, 'The ground floor has a veranda whereas the [irst and second
Hoors have a balcony. The unit in guestion in the present case is on the
sevond floor.

. The FAR ol the second [Toor (as mentioned in the OC) is 1181.404 sq. L.
i Additionally. the balcony of the second {Toor has an arca ol"201,18 sq. 1.
v The three Noors have a mumty with projection admeasuring 127,23 sq.
L. shall admeasuring 434866 $q.11.. boundary wall admeasuring 20,77 sq.
IL: common terraee area admeasuring 142,30 sq. fL. and canopy admeasuring
REAB s 1L These arcas ageregate o a lotal of 42227 sq. 1, and
accordingly. Tor cach [loor. the proportionate area would be one-third i.c..

FOL TS0 50, L.
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Vo s such. the total super arca ol the unit in question would be s

follows; -

ac FAR arens 1181.404 sq. 1.

b Ihleomy: 200,18 sg. 1.

¢ Proportionate 1/3 of mumty wall with projection; shalt:boundary wall;
common leracee area and canopy: 140.756sq. (i

d Potal Super Area-1523.34 sq L.

LoD the present case. the arca of 1181404 sq. 1. mentioned in the OC does
ol mean that there has been any change/reduction in the arca ol the unit.
rather. so it simply means that in the OC, only the FAR ared is relleeted, The
super arei ol the oor in question is 1523.34 sq. [k and there is.no reduction
mthe sames In fact despite the super arca being 1523.34 sq. 1. the
Respondent is only charging the Complainant for a super arca ol 1510 sq. 11,
Clause 128 of the BBA defines the "Super Buill Up Arca™ of the Unit us
"the gum ol the covered arca of the said Unit including non-exclusive pro-
rata share in the stair cases/common arcas, balconies, verandahs on ground
Hoor under baleonies on [irst Moor. mumtics. shalls, elevation leatures.
sverhead water tanks. boundary wall, service arca on the terrace. allluent
trestment plan with respeet to the Units, all projections and underground

water tunles. structures lor rainwater harvesting, il any, provided.

i
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Ko That the Taevana Building Code, 2017 was originally published on
WLO6.20T6 and revised on 06.01.2017. preface whereol reads as under:-

Whercas the  Govermment  of | larvana  observed that  the  different
Development  Agencies,  Authorities/  Departments  were implementing
Builcing Rules ay per their present Stetute/Rules and it is also observed theit
e difierent provisions in Building Rudes makes difficult for conumon e’
Lutreprencr bidustrialist 1o carey out building work throughout State of
Hovvana aniformly. In order (o streamline the provisions of Building Rules
andd 1o facilitiate itizens, the Building Rules being followed hy the different
Agencies” Departinents/ Authorities were then repealed by the Government
aid the Heervena Building Code, 2016 was made applicable to entive State of
Harvana from 20.00.2016. Thereafier, considering amd examining several
represcitations suggestions received on the Code the Code liays been revised
aw the Hlaevane Building Code, 2017.¢

b I s been submitted that the provision ol Oceupation Certilicate is
enshrined i Clause 4,10 of Chapter 1V of the arvana Buildine Code, 2017
ind the coneept ol Oceupation Certilicate through "Sell” Certilication" is
ciishrined in Clause 411 of the Chapter IV of the Haryana Building Code,
W7 By referring o relevant provisions. he submitted that perusal of
relevant elauses makes it elear that grant ol occupation certificate has Lo be
done na lechnical manner as defined in the Haryana Building Code. 2017, in
necordanee with several provisions. So. claim of complainant is misguided
and erroneows, Further he argued that provisions ol contract are sacrosaiet
andd binding upon both the partics, Complainant willfully, withoul raising

tny objections aceepted cach and every terms of agreement,

s
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FARGUMENTS  OF COUNSEL FOR COMPLAINANTS AND

RESPONDENT

Al Ll counsel Tor complainant and respondents reiterdted the submissions

s made in their pleadings.
Co ISSUES FOR ADJUDICATION

420 Whether the complainant is entitled o possession of the hooked unit along
with detay Tinerest and other charges in werms of Scetion 18 ol Act of 20162 11

Answer by ol the above is a Yes, the quantum thereol.

HLOBSERVATIONS OF THE AUTHORITY
Lo As per record. respondent no. 2 inits written reply has stated that present
compline pertains o @ unit bearing no. PE-131-SF, admeasuring 1510 s 1 in
the real estate Project "Park Elite Floor" being developed by the Respondent
Moo Bhe Respondent Nol iso merely a confirming party Lo the agreement,
Stmilarlys respondent no, 3 and 4 are neither necessary party nor 4 proper parts
o the present case. Morcover, no specilic reliel has been sought Trom
respandent nos 13 and 4. Henee. their name should be deleted from the array
ol paflies.

Perusal of Ticts and submissions reveals that complainant has paid all
aiounts and carried out transactions with respondent no. 2 only. However. in

buikder buyer wgreement the obligation of delivering possession Lo complainant
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ws iiposed upon both the respondents, i.c. Seller (BP1T) and Conlirming
ety (BIEP Parklands Pride 1d) vide clause 5.1 of builder buyer agreement

which 1s as (ol lows:-

Clange 3.1 1o agreement

“Uhe Seller Confirming party proposes to make offer possession of the

it L e parehaser(s) within the conmmitment period alongwith erace

perignd "

bweping in view the foresaid clause. the request of respondent deleting
nume ol respondent no. 1 is rejected. THowever. complainant in its pleadings
hed Tatled to expluin the obligation and specilic role of respondent no. 3 and 4
i there personal capaeity, No reliel in particular has been sought against
respondent no. 3 and 4, Henee, direetions in this final order is being passed
wennst respondent no. [ and 2 anly.
Lo A per Taets and crreumstanees, original allottee in this case was initially
atlotted unit bearing no, PE-131-8F | medsuring 1510 sg. {L in the project being
developed by the respondents namely *Park Elite Floors' Parklands situated at
luridabad vide alloument letter dated 06.10.2011, Builder buyer agrecment wits
also exeeated hetween the original allottee and respondents for the said unit on
L2201 Complainant purchased allotment rights of unit from the oripinal
allottee and vot unit endorsed in his favor on 29.04.2014. Therealter. hoth

detes esecnied o Treshvnew builder buyer agreement in respeet ol the unit
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bearing PE-E3-SE on 07.08,2014  lor o basic sale consideration  of

o

“7.274750- against which the complainant has paid a total amount of

-

TT60.232.85/-, [Uis the contention of the complainant that the respondents
b iled o complete the project and thus delayed delivery of possession ol
the booked wnit beyond the time period stipulated in the agreement. ence,
the present compluint seeking possession of the booked unit along with delay
interest.

e A percluise 501 of the builder buyer agreement, possession ol the unit
Vs o be delivered as per payment plan (construction linked plan) opted by the

abottees No time period has been speeilied therein, At the outset. it s relevant

comment with reeard to clause of the agreement where the no time line for
hatiding aver ol possession has been provided that the drafting of this clause is
vt and uneertain and heavily loaded in favour of the promoter. Incorporition
ol sueh elause in the Noor buyer agreement by the promoter is just 1o evade tie
iy towards tmely delivery of the unit and to deprive the allottee ol his
riehtaceruing alter delay in delivery possession.

A60 I absenee ol speeilie clause of deemed date of possession in builder
s er agreciient. i cannot rightly be aseertained as to when the possession of
s it was due o be given Lo the complainant. In Appeal No. 273/2019 gitled
as TDE Inliastructure Lid vs Manju Arya”, Ton ble Tribunal has referred o the

abservation ol Hon'ble Apex Court in 2018 STPL 4215 SC tued as M/

—

(=
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Fortune Talrpstructure (now known as M/s licon Infrastructure) and Aur, In

whidhi b T been observed thal period ol 3 years is a reasonable time of

completion ol construction work and delivery of possession, In present cise,
it was allotied o complainant vide builder buyer agreement 07.08.20144,
wling 3 vears time period as a reasonable time for completing the project, the
dedmed date ol possession works out to 07.08.2017,

A Adminedlys the delivery of possession ol the unit in question has heen

delayed beyend the stipulated period of time, “The due date of possession in the

present ease is 07.08.2017. The claim of the respondent regarding exclusion of

delay dueto foree majeare is now being examined. The respondent has clained
hat extraordinary conditions eaused the delay in construction i.e Bans by NGl

rder. Covid outhrenk ete. Details of said periods is mentioned in the table

Loz

St Noo | Details of Ban on Construction ' Duration/ Time Period
l. Order dated 19.07.2016 passed by | 30 days

_ NG o m— )
2 CQrder dated 07.11.2017 passed by | 90 days

Lnvironment  Pollution (Prevention
dind Contral ) Authority )

3. Order dated 01,11.2019 passed by | 4 davs

Powvironment  Pollution  (Prevention
. Cand Control) Authority o
4 Cinder dated 04112019 passed by
[Ton"ble Supreme Court in M.C.Mchta
v Uidon ol Tndia
a. Nutionwide lockdown in order to curh | 184 1103 days 287
FCOVID-19 weell 25,03.2020 1o | days
i 24092020 and second wave of
COVID-19  weed 12042021 o
24072021

102 diys
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Fotal =513 days

A8 Respondent has elaimed time period of 226 days (30190444102 days) as
foree majeure on account of ban imposed by various authorities illustrated
above T tables The onus squarely lies with the respondent to explain how cach
ol the above mentioned orders of authoritics (except Covid) lies within the
delinition of foree majenre. Vurther onus also lics upon the respondent o
explain how cach order diveetly alfected its construction activities. 1t is the stund
b respondent that loree majeure conditions given above i.¢ Prohibitions by
NG v 2017 and 2019, COVIDR-19 Pandemie ete affected the project
completion.

e Foree majeure isoa French expression which translates, literally, 1
Ssuperior foree™. To appreeiate its nuances, jurisprudence of the coneept under
e iz Contract xet, 1872 need 1o be clucidated. In the context of law and
tiiness, the Mernim: Webster dictionary states that Torce majeure usually
relers o “those uncontrollable events (such as war. labor stoppages. or extreme
weather) that are not the fault of any party and that make it difticult or
ipossible to carry out normal business, A company may insert a force majeure
clisse into a contrael Lo absolve itsell from liability in the event it cannot [ulfill
the terms ol a contract (or i atempting 1o do so will result in 1685 or damupe ol
wnds) Top rensons beyond its control™, Blaek™s Law Dictionary delines Poree
Majeure us tollows, “In the law of insurance, superior or irresistible Toree, Such

N
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clause is commion in construction contracts 1o proteet the partics in the event 4
part ol the contraet cannot be performed due 1o causes which are outside the
control al” the purtics and could not be avpided by exeréise of due care.
Lypieally. such clauses specifically indicate problems bevond the reasonable
contral o the Tessee that will exeuse perlormance.™

S Indias v s often referred 1o as an uet of God®™. Viridus courts have,
over time. held that the term foree majeure covers not merely acts of God, bul
may belude aets of humans as well. The term “Foree Majeure™ is based on {he
coneept ol the Doetrine of Frustration under the Indian Contract Act. 1872
particularly Seetiony 32 and 56. The law uses the term “impossible™ while
discussing the Trustration of 4 contricl, i.¢. a contract which becomes
mipossible hius been Jrustrated. In this context. “impossibility™ refers 1o an
anespected subsequent event or change of eircumstance which [undamentally
Lrikes AL the root ol the contract. In the case of Alopi Parshid and Sons 1.id vs
Hiion of i, AIR 1960 SC 588 and the landmark lneray Watchdog and Ors.
Vi Central Blectricity Regulatory Commission and Ors (2017) - 2017 3 AWC
A SO the Supreme Court ol India has categorically stated that mere
cormereial onerausness,  hardship, material loss, or inconvenience cannol
constitute frusteation of @ eontract. Furthermore, if it remains possible to fulfill
i conteaet thronoll alternate means, then a mere intervening difficulty will not
Cossttude frastration, It is ondy in the absence of sueh alternate meéans thar the
condraet iy e considered frustrated

YW
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SEo Seetion 30 of the Indian Contracts Act (Agreement 1o do impossible act)
sates that =u contruet Lo do an act which. afler the contract is made: beeomes
anpossibles or by reason ol some event which the promisar could not prevent.
uplaw ful beeomes void when the aet beeomes impossible or unlawlul.”™ 1t is the
perlormanes ol contractual obligations that must become unlaw ful/impossible.
net the ability o enjoy benelits under the contract. The Supreme Court in
Lergy Watchidog and Ors. Vs, Cemtral Flectricity Regulatory Commission and
Ovs (175 20T 3 AWC 2692 SC lent further insioht into interpreting a Foree
Vifenre sitoation e
. lvenls bevond the reasonable control of one party should not
render that purty liable under a eontract for performance, il that even
prevents the party’s performance;
> The kmguage ol the agreement relating to duty to mitigate. best
cliorts, prudent man obligations to nevertheless perform cte.. will all be
Lken o consideration in understanding the partics® intent;
s Foree majeure events must be unforesecable by both parties:
. Ihe requirement Lo put the other party on notice must be met with
i the contraet provides [or notice requirements: and
. Burden of proof rests with the party relying on the defense of
Juree majewre for its inability to perform the obligation.
S5 I the present ease, due w the various decisions of the Governiment ol

ki wnd the Goyvernment ol Harvana Authorily, foree majemre may be
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aceepted for the period of Covid e 9 months, Reference is made 10 Advisory
mstied by Authority in itg 93™ meceting held on 18:05.2020 wherein time period
ol O tmonths 25032020 to 24.09.2020 was considered as loree majeure hemg
aattid colamity atieeting the whole world and extension of three montlis, i.c.
OLGH202T 10 30.00.2021 due o second wave of Covid-19 was considered as
loree majeure by the Authority in its meeting held on 02.08.2021. [lowever.
with respeet 1o other events, the respondent has [ailed 1o even discharge his
Hidamental burden ol prool”as outlined by the Ton'ble Apex Court, On the
contrary. the Liets given by the Respondent are themselves contrary to his own
wements, - For example. the construetion ban was only for 3 days i
JETLZ0TY o 030112019, How the events other than Covid prevented the
Respondent [rom discharging his obligations has not been explained at all. Mere
pledding of Toree mujeure conditions without ullilling its obligations. cannot he

allowed ws discussed above,

herefare. the Authority holds that the only force majenre condition
aceepted 0 this case is Covid-19 38 or 9 months. i.c. 25.03.2020 w 24.09.2020
MREOTO4.2021 10 530.06.2021. Covid-19, however. did not in any way enhance
the date ol lunding of possession which is 07.08.2017 as mentioned by the
Vomplaint. Nevertheless, Covid caused subsequent delay in completion.
Hhwerelore. o time period of' 9 nmnths_i:«‘ o be exeluded from any delay interesi
calerbtion,

-i‘fp/ ;
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Vo A e observations recorded in the preceding paragraph possession of
e unic should have been delivered 1o the complainant by 07.08.2017.
However. respondents failed to complete construction of the projeet and deliver
pussession within stipulated time. An olfer of possession was issued 1o the
complainant on 02.08.2024 alongwith demand ol 212.30.887/- (inclusive of
slampduty charpes of' R 4,60,000/), Said olTer of possession was issued aller
receipl ol veeupation eertificate on 18.06.2024, 1t is the submission of the
fespondents that the offer of possession was issued alter completion ol all
development works and receipt ol occupation certificate, thus the complainant
should Tewe neeepred the said ofler of possession, However, the complainant
Friled w do e simie

35 During the gourse ol arguments. learned counsel for the respondent stated
that atter adjustment of delay interest vis-a-vis the total due amount as per oliur.
the  respondent had  dssued  cheque  dated  22.01.2025  for
VEARROT - AL the time of hearing, 1d. counsel for complainant has stated that
aid chegue has been encashed by complainant. Further, he expressed his
difieulty in oeeepting offer dated 02.08.2024 beecause of the disputed charges
Sdned in upphication filed in registey on 16,05.2025,

M With regand to the contention ol the complainant, the Authority: has
carelully exomined  the statement of aceount issued along with offer ol

sosssession depted 02082024 and obiserves as [ollows:

Page 44 of 58 %



Complaint no. 2783 of 2073

With regand o the cost escalation_charges ol 2160, 180/~ . it is ohserved

by e Autharity that deemed date of possession in captioned complaint is
useertained as 07.08.2017. The respondent issued a letier oltering
possession on 02,08.2024. despite the deemed date of possession being in
S0 resulting in delay ol 7 year, Additionally. the offer dated 02.08.2074
Wi aceompanied with demands which are not aceeptable 1o complainant
bieing unjust and anlair. In said offer. the respondent also imposed cost
esealation charges, which are unjust since the delay in cllering possession.,
aid iy cost inerease, was due 10 the respondent’s [ailure 1o complete the
project on time. Cost escalation charges are typically justificd when there
wre unitoreseen inereases in construction costs. but in this case. the dehay
vt solely caused by the respondent, making it unfair 1o pass the busden
ol cscalated eosts onto the complainants. The complainants. having
dlrcady endure 7-year delay should not be penalized with cost esealation
Charies fora delay that was entirely the fault of the respondent. Therefire,
cathand raised by the respondent on account of cost escalation elarocs i
herehyvrejected and set aside.

With resard to the demand raised by the respondents on account ol cluh

meaibership _charges of R 15000/~ Authority observes that  ¢lub

membuership charges can only be levied when the club Facility is [ully
operational with all amenitics, In this case, it is essential to note that the

Clecupuney Certilicate (OC) for the floor has been oblained by the
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respondent on 18.06,2024. 1Towevér, no documentary evidence has been
HHled on record to establish the fact that facility of elub is operational at
site. Complainant has submitted that the proposed elub has not been
constructed Ll date: Respondents have not placed any evidence 1o negite
ie claim ol the complainant. Since the club has not been construiet rel, the
et raised by the vespondent on account of elub charves for u non-

evistent oluly isalse set aside.

Authorily is of the view that the deemed date of possession in this case
works out to 07.08.2017 and charges/taxes applicable on said date are
payable by the complainant, Fact herein is that GS1 came int foree on
DLUT.2017. de. pre- deemed date of possession.  Therefore. the
casiplaian s diable to pav GST charges. 10 s the contention o
contpluiant that levy of service tax, VAT & GS'I altogether 18 illegal. No
supporting documents/submission has been relicd upon, Charees raised on
wecount of AT and service tax are payable to the Government. herefore,
the same are to be levied by the respondent and payable on the part of the
cormplainant as per faw,

With regard 1o the final area of the unit which s chargeable [rom the

cantphiinant. it is noted that as per the builder buyer agreement excented
between the parties, the area ol the floor was 1510 sq. [ however,

ultimately as per the occupation eertificate dated 18.06.2024. the area of
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the loor comes w 1218.76  sq. I1.. Autherity observes that respondents
are entitled 1o charge only for the area of the unit which is actually ta be
provided to the allottee at the time ol handing over of possession. Any
are over i above the approved arca mentioned in oceupation certilicate
canhot he burdened upon the allottee. Further, it is pertinent 1o reler to
deliniion ol Floor Arca Rativ (FAR)- clause 1.2 (xh) ol Tlaryina
Building Coude 2017 which clearly establishes that i1, mumty, baleony,
parking . serviees and storages shall not be counted towards FAR. Any
twea bevond FAR s not a saleable arca of the projeet. [owever, cost ol
construction ol all such structures which is not ineluded in FAR can be
burdened upon total cost of the unit by the respondent but: cannol be
chareed independently making it a chargcable component of the unit,
Hence, the respondent is directed 10 re-caleulate the price ol the Noor
aecording to the final arca of the unit i.c 1218.76 sq.1t

With respect o due towards maintenance charses. it is observed thal

separale maintenance agreement needs to be signed between the purchaser
windd Seller or maintenance agency as per clause 1.14 ol agreement. Clause
oreproduced below [or ready reference:-

“Maintepanee agreement shall mean an agreement to bhe executed
netween the purehaser and the seller or the maintenance service provider,
it foemat preseribed by the seller or its appainied ageney or nomiitee
Hdinteniee service provider) which is applicable and binding for ol the

weiers and accupants of project,
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\sosueh., maintenance charges are payable by complainant only gller
eavetition o' maintenance agreement.  Said maintenanee charges will
become payable wee.l valid offer of possession i.¢. 02.08.2024,

Voo The Bes set out in the preceding paragraphs demonstate that.
wdinitiedlye the delivery of possession ol the booked unit has been detaved
evond the stipulated period ol time: As per para 46 ol this order. respondents
should have delivered possession of the loor by 07.08.2017. However, the
respotidents iled 1o construct the projeet und defiver possession ol the booked
Howr A alter ol" possession was issued to the complainant on 02.08.2024,
Momg with said olfer of possession respondents had issucd a detailed statement
ol ueconnt ol payvible and receivable amounts which has been challenged by the
Cipiaimnt on account ol several (diserepancics that have  been already
ljudicated in pari 56 of this order, Said offer ol possession was a valid ofter o
possession duly issued alter reccipl ol occupation certificate on 18.06.2024,
Pheee was no o Impediment in the complainant having accepted the same.
Vdimittedly there has been an inordinate delay in delivery of possession but the
complainant wishes to continue with the project and take possession. In these
circamstunecs, provisions ol Section 18 of the Act clearly conie inty play by
virtie of which while exereising the option of taking possession of the hooked
dovrs e coniplainant is also entitled to reeeive interest Trom the respondent on

aecount ofdelay caused in delivery of possession lor the entire period of delay
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Il valid offer of possession is issued 0 (he complaiant. Therclore. the
Vithority hereby concludes that the complainant is entitled o reecive delay
terest for the delay caused in delivery of possession from the deemed date of
possession Le 07082017 1l the date of valid offer of possession i.e 02.08.2024
nns the Toree majeure period o COVID-19 period. ie. 25.03.2020 w
2EAL 2020 tnd 0 104.2021 10:30.06.2021.

M As per Section 18 of the RE(R&D) Act.2016 interest shall be awarded at
such e us may be preseribed. The definition of term “interest” is delined
wider Seetion 2(z0) of the Act which is as under:

(za) "interest” means the rates of interest pavable by the

promolter or the allottee, as the case meay be.
Lplanation.-For the purpose of this elause-

(10 the rate of interest chargeable from the allotee hy i
promolter, in case af defends, shall be equal 10 the rawe of
terest which the promoter shall be liable 10 pay the

allotiee, in case of defands;

(i) the imterest pavahle by the promoter o the allonee
stiall be frow the date the promaoter received the amennt or
anne part thereof il the date the amount or part thereof
ciel interest thereon is refinded, and the interest payvable
b the allottee to the promoter shall be from the deate the
ilattee defands in pavment to the promater (il the dee i

iy petiel:

L
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Rule 15 of HRERA Rules. 2017 provides for preseribed rate ol interest
wiiich is s under:

“Rule 15: “Rule 13. Prescribed rate of interest- (Proviso
lo section 12, section 18 and sub-section (4) and
subseetion (7) of section 19] (1) For the purpose of
provise to section 12; seetion 18, and sub sections (4) il
(71 of section 19, the "interest at the rate preseribed” shadl
he the State Bank of India highest marginal eost of leiding

retle +25:;

lrovided that iy case the State Bank q_f'fndfr; nctraine!
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates whicl the Stae
Bank of India may fix fron time to time for lending to the

wveneral public”

S Henee. Authority directs respondents to pay delay interest (o the
complainant tor deliy caused in delivery ol possession at the rate preseribed
e Rule 15 of Harvana Real Estate (Regulation and Development) Rules,
2007 e at the rate of' SBI highest margingl cost of lending rate (MCLR) |
2owhich as on date works out o 10.80% (8.80% | 2.00%) trom the due
ditte ol possession il the date of a valid offer of possession minus loree
majeure COVID-1Y period.

Gl Authorty hos ot caleulated the interest on total paid amount lrom due

dale ol posiession and therealter from date of payments whichever is later l|

tie diite ol olier ol possession as mentioned in the table below:
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Prineipal | Deemed Interest Accerued till 02.08.2024
Aot date uf (in 2) excluding foree majeure period
{in 2} ussession
or date ol
payment | 07082017 | 25.03.2020 | 25.09.2020 | 01.04.2021 | 01.07.2021
whishovas DDOP or 1o o to or dite of
i Bitde tate of 24092020 | 31.03.2021 30.06.2021 | Payment
payment T (o
whichever 02.08.2024
later to
24.03.2020
21092320 | 07.08.2017 T47433 N inlerest 154045 No interest | 92509
85/
2768232, No interest Mo interest
(1 ==
Total= 18,606,569/
Total delay interest afier dedueting already paid amount of 2 1148807/
=4, 17,762/-

Complaint no. 2783 of 2023

OlTor the purpose of caleulation of interest, the amount paid by the

el

et

complainant upto valid offer of possession i.c. 02.08.2024 has been taken
o consideration.

Lomplainant herein is claiming delay interest at the rate of 18%, 1t is
pertinent o mention here that the Jegislature in its wisdom in the
subordinate legislation under the provisions of Rule 15 of the Rules. has
determined the preseribed rate of interest. The rate ol interest so
determined by the legislature, is reasonable and il the suid rule is
followed to uward the interest it will ensure uniform practice in all the

Cilsls

I8 pertinent to mention that in the captioned complaint, complainant has

received timely payment discount [rom  the respondents as a eredil
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towards payment made within the preseribed time. As a benefit. the said
discount was crediled towards the total sale consideration made by the
complainant and was an essential component in determining the balance
payable amount. Perusing the reecipts and demand letters, it cannot be
denied that these payments form a part ol the total amount paid by the
complainant. Although it is true that this discount is an act ol good wil]
i the part ol the respondent but complamant cannot be denied their
rights especially when the respondent company itsell” considers this as a
paid wmount as per payment poliey. Accordingly, the delay interest lor
delay caused in handing over of possession shall be provided on the
entire amount for which the receipts have been issued by the respondent.

In respect of application filed vnder Section 63 of RE (R&D)AC.2016
seeking dircetion to take appropriate action against the respondent lor
non-complianee ol order dated 27.08.2024. Whereby. the respondent had
been directed by this Tlon'ble authority to hand over the physical
possession ol the allotted unit. But said compliance was not made by the
respondent. It is observed that [d. counsel for complainant has neither
argucd nor pressed upon this application. No dircetion is being passed

avainst this application.

CThe complainant is also secking reliel” ol compensation {or mental

harassment. altering the booked area of unit and rent. Tt is observed that

Hon'ble Supreme Court of India in Civil Appeal Nos. 6745-6749 ol 2027
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titled as "My Newteeh Promoters and Developers Py Lid. Vis State of
UEP & ors™ (supray). has held that an allottee is entitled 1o elaim
campensation & litigation charges under Scetions 12, 14, 18 and Seetion
19 which is to be decided by the learned Adjudicating Officer as per
seetion 71 and the quantum of compensation & litigation expense shall be
dadjudged by the learned Adjudicating Officer having duc regard 1o the
fictors: mentioned in Seetion 72, Therefore, the complainant is [ree o

tpproach the Adjudicating Officer Tor sceking the aforementioned relicfs,
L DIRECTIONS OF THE AUTHORITY

60, The Authority hereby passes this order and issucs following dircetions
under Section 37 of the Act o ensure compliance ol obligation cast upon
the promoter as per the [unction entrusted to the Authority under Section
JATy ol the Act of 2016:

Respondents  are  directed 10 pay  uplront delay interest  of
¢TI0 o the complainant towards delay already caused in
handing over the possession within 90 days from the date of this order.

i The respondents shall issue o fresh statement of account 1o he

complainant incorporating therein the principles laid down in this order
within 30 days of uploading ol this order,

i, Complainant shall accept the ofler of possession within next 30 days ol

the receipt of fresh statement ol accounts. Complainant will remain
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liable to pay balance consideration amount. if any. o the respondents at
the time ol actual/physical offer of possession.
iv.  The respondents shall not charge anything from the complainant which
is not part of the agreement to sell
67. Disposed of. Iile be consigned to record room alter uploading on the

website of the Authority.

CHANDER SHEKHAR
[MEMBER|

-

DR. GEETA RATHEE SINGH
IMEMBER|]

NADIM AKHTAR
IMEMBER]

V

PARNEET S. SACHDEY
[CHAIRMAN|

“*Separate order containing dissenting view is attached below:
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L. We, the undersigned have the privilege of going through the order
authored by Honhle Chairman and are in complete agreement with the
Iindings on all issues except exemplion on account ol force majeure and
delay interest in captioned complaint,
2. Respondents have pleaded that deemed date of possession was subjeet w

the Torce majeure events such as NG Bans and COVID-19, Details of

said events have been summarized in the table below:-

Sr. No. | Details of Ban on Construction Duration/Time Period
L. Order dated  19.07.2016 passed by | 30 days
NGl

I=J

Order dated 07.11.2017 passed by | 90 days
Fnvironment  Pollution  (Prevention
~and Control ) Authority

Order dated 01.11.2019 passed by | 4 days

nvironment  Pollution  (Prevention

| Cand Control) Authority !

4. Order dated 04112019 passed by | 102 days
[Hon ble Supreme Court in M.C.Mehta .
vs Union ol India

5, Nationwide lockdown in order to curb | 184 1103 days 287
| COVID-19 weel  25.03.2020 10| days

24.09.2020 and  sccond wave of

COVID-19  wel 12042021 1o

24.07.2021

tad

Total 513 days

Deemed date of possession in the present lead case is 07.08.2017,
Therelore. question arises for determination as 1o whether any situation or
circumstances which could have happened alier to this date. due 1o which
the respondent could not carry out the construction activities in the

Qf A
LB
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projeet can be taken into consideration? Also to look at the aspect as 1o
whether the said situation’ or circumstances were in fact bevond the
control of the respondents or not?  There s delay on the part ol the
respondents and the various reasons given by the respondents such as the
NGT order, Covid outbreak ete, are not convineing enough lor two [old
reasons. firstly. as respondents had claimed that NG orders passed in
year 2016.2017 and 2019 have been one of the cause for delay in
construction activity of the projeet, It is pertinent to mention here that
respondents herein are in business of real estate seetor and are well aware
of fact that certain bans on construction activity of the projeet duly
hampers the construction progress at site. The deemed date ol possession
has been provided by respondents considering all such [actors. Morcover.,
any event that subsequently oceurred in the vear 2007 could not have
hampered the deemed date/construction work that was o bt completed
tll the year 2017, Secondly, respondents themselves had promised 1o
deliver possession of unit 10 complainant by 07.08.2017 so any delay if
has occurred during completion of apartment. the respondents cannot
burden it upon complainant, Complainant is not at fault for trusting
respondents by depositing the amount 1o respondents in return of delivery
ol possession ol unit. Therelore, now. the respondents: cannot be allowed

lo take advantage ol the delay on their part by claiming the delay in
' {TEJ LA
S
ol

statutory approvals/dircctions,
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As lar as delay in construction duc to outbreak of Covid-19 is
concerned. Hon'ble Delhi High Court in case titled as M/s Hallibarton
Offshore Services Inc. vs Vedanta Ltd & Anr, hearing OMP (1)
(Comm.) No. 8872020 and I.A.5 3696-3697/2020 dated 29.05.2020 has
observed that:

09, The past non-performance af the  contracior cannol be
condoned due 1o Covid-19 lockdown in Meareh 20200 in India. The
comtractor was in breach since september, 20019 ¢ Jpportunities were
given to the contractor to cure the same r peatedly. Despite the same, the
contractor could not complete the project, The outhreak af pandemic
cannot be used as an excuse for nan-performance of a contract for which
the deadline was much before the outhreak itself.

The respondent vwas liable to complete the construction of the praject
andd the  possession of the said it was 1o be handed  over hy
Septenber, 2019 and is claiming the benefit of lockdovwn which came inte
¢ffect on 23.03,2020, whereas the due date of handing over possession
was nweh prior to the event of owthreak of Covid-19  pandemic,
Thevefore, Autharin is of view that outhreak of pandeniic cannot he sed
an excuse for non-performance of contract for which deadline was much
Mefore the outhreak iself ™
In view ol aforesaid observations, the plea of respondents o consider
[oree majeure conditions towards delay caused in delivery ol possession
is without any basis and the same is rejected.

I view of aforesaid observations, the complainant is entitled to delay
interest ranging [rom deemed date of possession (07.08.2017) to the date
ol valid ofler of possession (02.08.2024) ie. offer made aller obtaining
oeeupation certificate from the competent authority interms of Rule 15 of

HRERA Rules. 2017, Caleulation of upfiont delay interest alongwith

monthly interest is incorporated in the table below:
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Sr. No. | Principal Deemed date of Interest Acerued
Amount possession or date of | till date of offer
(in T) payment whichever | i.e. 02.08.2024
is later (in )
l. 27.69.232.85~ | 07.08.2017 20.91,901/-
Total: 27.69.232 85/- 20.91,901/-
After deducting paid amount 0F X14,48,807/-. 1otal payable delay
interest 2 6,43.094/-

3. Accordingly. particsare direeted as Tollows:

1. Respondents are directed 1o pay uplront delay interest ol 2 6.43.094/-
Lo the complainant owards delay already caused in handing over the
possession within 90 days from the date of this order.

6. With the aforesaid dircctions. the case stands Disposed of, lile be

consigned 1o record room alter uploading on the website of the

Authority, ;

CHANDER SHEKHAR——
IMEMBER|

IMEMBER|

NADIM AKIHITAR
IMEMBER|

Page 58 of 58



