W HARERA

20.2) GURUGRAM Complaint No. 1933 of 2025

BEFORE THE HARYANA REAL ESTATE REGULATQRY

AUTHORITY, GURUGRAM

Complaint no. : 1933 of 2025

Date of filing 1 11.04.2025
Date of decision : 19.05.2026
Ashwini Chadda
R/o: - M-7/1, Street No. 1, Near Kakativa Club
Katatiya Nagar Hasiguda Hyderabad Complainant
Versus
M/s Neo Developers Pvt, Ltd.
Regd. Office at: - Respondent
32 B,Pusa, Road,Delhi-110005
CORAM:
Shri Arun Kumar Chairman
APPEARANCE:
Shri Rajinder Singh (Advocate) Counsel for Complainant
Shri Dushyant (Advocate) Counsel for Respondent
ORDER

The present complaint has been filed by the complainant/allgttee under

section 31 of the Real Estate (Regulation and Development) Ad

t, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation

of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions
provisions of the Act or the Rules and regulations made there und

allottees as per the agreement for sale executed inter se.

under the

er or to the
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Unit and project related details
The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S. Particulars Details
N.
1. | Name of the project Neo Square, Sector-109, Gurugram
2. | Project area 2,71 acres
3. | Nature of the project Commercial colony
4. | RERA Registered ornot | Registered
Vide no. 109 of 2017 dated 24.08.2017
valid upto 22.02.2024
5. | DTCP License no. 102 of 2008 dated 15.05.2008 valid
upto 14.05.2025
6. | Buyer's agreement 27.04.2015
(As per pg no.30 of the complaint)
7. | Unit no. Unit no. priority no. 35 on floor no. 3t
Floor , nature of unit as per |BBA is
Restaurant.
(page no. 35 of the complaint)
8. | Unit area admeasuring | 250 sq. ft. (Super Area)
[As per pg. no. 35 of the complaint)
9. | Date of MoU 27.04.2015
(As per pg. no. 18 of the complaint)
10| Date of start of | The Authority has decided the [date of
construction start of construction as 15.12.2015
which was agreed to be taken as|date of
start of construction for the same
project in  other matters. In
CR/1329/2019 it was admitted| by the
respondent in his reply that the
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construction was started in the month

of December 2015.

11

Possession clause

_Clause 3 of Mol

The company shall complé
construction of the

Building/Complex, within which
space is located within 36 mont
the date of execution of this Ag
or from the start of const

whichever is later and apply for grant of

completion/ Occupancy Certifica
(As per pg. no. 20 of the compla

te the

said
the said
hs from
eement
ruction,

te

nt)

12

Assured return clause

Clause 4 of MoU

"The Company shall pay a monthly
assured return of Rs. 22,500/-(Rupees
Twenty Two Thousand Five Hundred

only) on the total amount receiu

effect from 27th April 2017 after

deduction of Tax at Source and
tax, cess or any other levy whic
and payable by the Allottee(s)
Company and the balanc
consideration shall be payable
Allottee(s) to the Compa
accordance with the Payment §
annexed as Annexure 1. The i
assured return shall be paid
Allottee(s) from 27th April
onwards until the commencemer
first lease on the said unit.”

(As per pg. no. 20 of the complai

h is due

-

e sale

chedule
nonthly

it of the

ed with
service
to the
by the

ny in

te the
2017

nt)

13

Due date of possession

15.12.2018

[36 months from commencen
construction as per the pos
clause|

nent of
session
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14] Total basic Sale | Rs.19,92,000/-
consideration (As per pg. no. 20 of the complaint)
15/ Amount paid by the |Rs.20,65938/-
complainant (As per pg. no. 20 of the complaint)
16| Occupation certificate 14.08.2024
(As per DTCP site)
17| Offer of possession 26.12.2024

(As per pg. no. 69 of the complaint)
18| Reminders for 14.02.2025 and 25.02.2025
PAgEDt [on page 72 and 73 of complaint]
19| Lease assignment via 28.02.2025 with demand Jof Rs.
email 10,32,500/- [on page 74 of complaint]
20| Final reminder 22.03.2025
[on page 75 of complaint]
B. Facts of the complaint
3. The complainant has made the following submissions in the complaint:

a.  That the complainant Mr. Ashwini Chadda S/o Late Mr. K.K. Chadda, R/0
M-7/1, Street No.1l, Near Kakativa Club, Kakatiya Nagar, Habsiguda,
Secunderabad, Jama | Osmania, Hyderabad, Andhra Pradesh 4 500007, is
law-abiding citizen, taxpayer to the public exchequer and entitled to the
constitutional right to property as envisaged in the Constitution of India,

b. That the respondent i.e., M/S Neo Developers Private Limited and its

directors are having its registered office at 32-B, Pusa Road,

and branch office at unit no. G 02 & 03, Neo Square, Sector

New Delhi
109, Palam

Vihar, Gurugram - 122017. The respondent is engaged in the business

activities relating to construction, development, marketing

various types of residential & commercial properties to its van

and works for gain.

& sales of

ious clients
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c.  Thatin oraround march, 2014, the complainant came across
of “M/s Neo Developers Private Limited namely "Neo Square'

Sector 109, Dwarka Expressway, Gurugram. The complainar

Complaint No. 19

133 of 2025

the project
situated in

It met with

representatives of the company who explained the project to the

complainant. Later, the complainant were introduced to
Anand, Director, when they visited the office of respondents

Gurgaon. Mr. Ashish Anand, the Director and employees of th

Mr. Ashish
situated at

e Company

explained the project to complainant wherein it was stated that the

project consists of multiple towers having dedicated spacd for retail,

offices, restaurants, food court, service apartment, hyper-mart and

cinema etc.

d. It was explained that the brands like Pizza Hut, McDonald's,

KFC, Nike,

INOX etc., have already entered into agreements with the cd mpany for

opening of an outlet in the project. The complainant relied upon the

commitments made by director and the employees of the company. They

further explained the site plan of the project in the brochure and

explained that the project is situated on Dwarka Expressway and is a

front facing development in a corner plot which is 4 side open.[Mr. Ashish

Anand, Director of the company again assured the complainant that they

have already obtained all the mandatory permissions/clearances to

construct the project, which would be constructed strictly in ¢conformity

with the sanctioned plan and further assured that the construction of the

project will be completed within 36 months of purchasing the unit. It is

submitted that the project has been constructed at a distance from

expressway, hence, the unit has been sold to the complainant by

misrepresenting the facts, wherein a bloomy picture was shown to the
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complainant. The abovementioned brands with logo were printed on the
brochure of the project,
e. That the director and employees of the company finally induced the
complaint to purchase the unit in their assured return plan wherein the
company would make the payment at the rate of Rs. 90 pef sq. ft. per
month for the area purchased if full payments towards the unjt are made
by the complainant at the time of booking or at the time of ekecution of
Memorandum of Understanding. Mr. Ashish Anand, diredtor of the
company, assured the complainant that there would be no delay in
making payment towards the assured return under any cirdumstances
whatsoever.
. That complainant entered into Memorandum of Understanding and
builder buyer agreement on 27.04.2015. Mr. Ashish Anand Director of the
company explained the site plan wherein it was provided that the Third
floor of the building consists of restaurant and food court, whith is above
the floors consisting of retail stores. It was explained that the 3rd floor
would be solely dedicated to modern restaurants, lounge and food court.
Mr. Ashish Anand, Director of the company again assured that there will
be no delay in making payment towards the assured return|under any
circumstances and the property would be constructed and delivered
within 36 months period from entering of the MoU since company has
already entered into agreements with big brands such as [Pizza Hut,
McDonald’s, KFC, Nike, Inox Cinema etc.
g. Further, it was assured that the assured return would be paid till the
property is not leased out. Mr. Ashish Anand, Director, and its pmployees
assured the complainant that the project would be state-of-the-art and

that  the company had obtained all the mandatory
Page 6 of 40
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permissions/clearances to construct the project, which
constructed strictly in conformity with the sanctioned plan. In
above assurance an impression was given to complainants th

project covers retails, food court, office, restaurant, cinema

would be

view of the

at since the

and hyper

market, the footfall would be higher in number than any ¢ther place

which would increase the value of the restaurant in future. Based on the

above inducement and assurance of Mr. Ashish Anand, Direc
employees of the company, the complainant purchased a

restaurant on the third floor and executed the Memo

tor and the

space for

randum  of

Understanding and Builder Buyers Agreement dated 27.04.2015, having

area admeasuring 250 sq. ft. super built-up area at the rate of
per sq. ft. wherein commercial unit No. 35 was assigned on 3n
price of the unit @ Rs, 7968/- per sq ft was arrived after ad
two-year assured return in advance. because of the said reas
assured return w.r.t the unit of the complainant comn
27.04.2017 i.e,, after two year after entering into BBA and MO
The complainant paid a sum of Rs. 20,65,938/- towards consi
the commercial unit no. 35, through a cheque and RTGS,
cheques no. 655004 dated 05.02.2015 drawn on Axis Bank an
vide RTGS No. 52015042700044046 dated 27.04.20215 & dra
bank which were duly accepted by the company. It was agree¢
MOU that a monthly return of Rs. 22,500/-. shall be payable
return from 27.04.2017.

The respondent on 27.04.2018 sent an email and raised the
demand of Rs. 1,32,720/- of EDC and IDC for unit no. 35 on }

the project.

Rs. 7968 /-
i floor. The
justing the
bn only the
1enced on
U.

deration of
firstly vide
d secondly
win on Axis
1 under the

as assured

cumulative

srd floor of
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The company demanded vat from complainants, several times on the
same unit despite the fact that the same was paid at the time of very first
demand only. The company raised the demand towards VAT amounting

to Rs. 1,05,525/- on 30.03.2017 for unit no. 35.

That the truth of the assurances made by the directors and e iployees of
the company surfaced when the company started delaying the monthly
assured returns and ultimately, the payments of assured return were
completely stopped since September, 2017. That the mala fide intentions

of the company also became conspicuous when the company stopped

paying any assured return as per MOU and BBA. Such 4 unilateral
decision made by the respondent is per-se illegal and against the terms
and conditions of the agreement entered between the partiés since the
payment towards the assured return was integral part of the agreement.
It aspires that the payment towards VAT which was made by buyers in
2017 has not been deposited with the concerned authorities by the
respondent-company and due to the said reason, the respondent-
company is demanding vat again and again from the buyers with the sole

intent of cheating the buyers and gaining wrongfully from|them, The



HOR
Wl &

. GURUGRAM

received from buyers must be deposited in a separate i

Complaint No, 1

V33 of 2025

wccount for

construction and land costs, making it illegal for them to withdraw funds

for monthly interest cheques and therefore the Assured retutn would be

adjusted at the time of possession.
That the company in order to obliviate itself from its respi

paying monthly assured return, invoked force majeure clause

nsibility of
despite the

fact that no such clause pertaining to force majeure exist either in MOU

or in Agreement. The company is forcing complainants to sign lease

assignment form by which the company intends to lease out their unit to

a third party and has also inserted a clause according to which after the

execution of lease assignment form, the company will be obliviated from

its responsibility to pay the monthly assured return and threatens that if

the complainants do not sign the lease assignment form, then the

company will forfeit the unit in accordance with MOU. This

shows that

the company from the inception had no intention to pay the assured

return to the buyers and had prepared biased MOU to suit its

wishes.

That on 01.10.2020 the respondent sent an email registration

whims and

of BBA and

MOU. That the respondent also sent an email for invitation for starting

the proceeding for assignment of lease dated 01.10.2020. It is|submitted

that no lease assignment could have been entered into, as the project was

incomplete at the relevant time, and the unit could not have been leased

out prior to obtaining the completion certificate and o¢ccupation

certificate, which the respondent had not received at the time |of sending

the email dated 01.10.2020. Furthermore, the respondent’s claim that the

unit has been leased to a third party responsible for making assured

return payments is highly unbelievable. it is inconceivable that a third
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party, who had not received possession of the unit, would have entered

Into an agreement with the respondent for a project lacking alcompletion
certificate and would begin making payments to the buyer without first
generating rental income from the unit.
That despite assurance of completion of construction of projec¢t within 36
months of purchasing the unit or from the commencement of
construction, the construction has still not been completed| even after
passage of more than 7 years. The building wherein food| court and
restaurants as were explained at the time of entering MOU, has been
constructed up to 2nd floor only and there is no sign of construction of
the tower wherein INOX nine-screen cinema, serviced apartment,
infotainment and entertainment zone were shown in the brochure. It has
also come into complainant’s, knowledge that the company has not even
received the license from the concerned authorities to comstruct the
er cheated
nd and 5th

the buyers

tower/building besides office building. The company has furth
by selling food court and restaurant units to other buyers on 2
floor as well. Further the company has syﬁhuned the money of
and at present don't have the requisite money to pay the assured return
and compete the project.
The respondent at the time of entering the mou made misrepresentation
with respect to the project and it is tower/building whereas the

construction is not in conformity with the promises made since the

respondent never had the permission to construct build
beyond the office building. The builder has not comj
construction of other building/tower having inox cinema, |
entertainment zone and service apartment ete. in accorda

brochure of the site plan as given by the respondent.

3

Fopri

E

ing/tower
sleted the
pod court,

nee to the
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r. Therespondent's claim of having an agreement with INOX i< riot credible.
The building lacks essential features like "stadium seating'| or "tiered
seating” which are necessary for a cinema to provide clear views of the
screen for all viewers, Without these features, it is highly improbable that
INOX would occupy the space. Furthermore, even if an initial agreement
with INOX existed at the commencement of or before the $tart of the
project, it may no longer be valid due to the respondent's failiire to meet
their obligations to build features like "stadium seating”|or "tiered
seating”. Therefore, it is hereby contended that the respondent's claim
regarding a valid and subsisting agreement with INOX is without merit
and should be disregarded in the present proceedings.

s.  The respondent has no intention to complete the project since no
permission is available to construct the project beyond the office tower.
It is submitted that the restaurant unit is also being made in the office
tower and therefore is in contravention to the MOU and BBA entered by
the parties, Further, by refusing to give assured return, it is abundantly
clear that the respondent has not abide by the terms and cohditions of
the agreement rather illegal and unreasonable demands with| respect to
the VAT has been raised again and again.

L The company has issued a demand notice and offer of possession via
email dated 26.12.2024 stating that the occupation certificate has been
received and possession is now being offered, subject to clparance of
outstanding dues and required documentation. Despite previously
committing to assured returns, the company unilaterally stopped
monthly payments and is now demanding full payment for possession,
warning that delays will incur holding charges, CAM charges, and interest

per the Builder Buyer Agreement. The notice mandates execution of a
Page 11 of 40
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common area maintenance agreement before possession and lists
required documents, including identity proof, PAN card, NOC and Power
of Attorney. Possession will only be granted after payment of stamp duty,
registration charges, and other applicable fees, raising concerns over the
company's adherence to its financial commitments.
u. It is submitted that the payment plan , annexed with the MolU dated
27.04.2015, explicitly stated that at the time of offer of registration, the
company would charge IFMS, Registration, Stamp Duty, Other Charges as
applicable, and EDC+IDC. However, the new demand raised via email
dated 26.12.2024 is not in consonance with the original Annexure-1 of
the payment plan and is therefore illegal, null and void as the company
respondent cannot charge as to what is not included in the MOU and BBA.
v. Despite receiving the OC, the respondent failed to handover the
possession as well as convey the title of the property in favour of the
complainant, Further, without paying the assured return pending since
September 2017, the respondent is illegally demanding the money such
as development charges, FTTH charges by of the demand ldtter dated
26.12.2024, Besides this the illegal demands are raised by the respondent
vide letter dated 28.02.2025 wherein the builder without first{conveying
the property in the name of the complainant proposed to legse out the
unit to a third party without the permission of the compldinant and
without even seeking the consent on terms of the conditions for such
lease deed. lllegal demand of fitout charges of Rs. 10,32,500/- has been
raised in order to setoff the assured return due and payable by the
respondent. Neither date of commencement of the lease| has been
provided in order to enable the complainant to take the lease amount

from the prospective lessee. Thus, it is apparent that builder is{exploiting
Page 12 of 40
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its dominant position and without fulfilling its promises djrecting the
complainant to obey by the reciprocal promises so made, which can be
avoided by the complainant. Hence, the lease deed as well s the fitout
charges demanded by the respondent are liable to be set aside being
illegal and beyond the terms and conditions of the agreement.
w. That the respondent, vide email dated 22.03.2025 titled as possession
final reminder for demand notice payment and offer of possession,”
demanded an amount of Rs. 5,40,710 /- allegedly due on 02.01.2025. The
respondent further stated that failure to make the said payment would
resultin the cancellation and termination of the allotment of the said unit.
This email is nothing but an attempt to unlawfully coerce the complainant
into making an illegitimate payment, which is contrary to the terms and
conditions of the BBA and the MOU executed between the partjes as these
payments are nowhere mentioned in the agreemenfs signed.
Furthermore, threatening the complainant by stating that if te payment
alleged due to the respondent is not paid then the respondent would
cancel and terminate the allotment of the unit purchased by the
complainant is also an attempt by the respondent to use its dominant
position. It is submitted that the payment towards the unit Has already
been done by the complainant and therefore the respondént cannot
cancel and or terminate the allotment of the unit.
x.  That the respondent is not only guilty of deficiency of servides and for
unfair trade policy along with the breach of contractual obligations,
mental torture, harassment of the complainants by misguiding them,
keeping them in dark and putting their future at risk by rendéring them

income less.

Page 13 of 40




o]
4.

Qo

T )

Relief sought by the complainant:

The complainant has sought following relief(s):

1.

[11.

V.

 HARER

Complaint No. 14

GURUGRAM

133 of 2025

That the complainants are constrained to file the present

seeking the payment of assured return at the rate of Rs. 90

complaint

per sq feet

amounting to Rs. 22,500 for unit no. 35 admeasuring 250 5q feet, since

September, 2017 till the handing over the possession/ Lease¢ out of the

property after the completion of the construction. The respdndent may

be directed to complete the project as promised to the complainants and

execute the sale deed in favour of the complainants with respect to the

restaurant space purchased by him. To set aside the illegal

demand of

VAT by the respondent and compensation towards the delay in

completing the project. Further, to set aside Illegal Dema

ds which

include Development Charges, FTTH, Labour Cess, Fit-out cl arges etc,

raised in contravention of the terms of the MOU dated 27.04.2D15 signed

by the parties. The complainants reserves the right to
submission made herein, to produce documents and alter th

and when deem necessary or on the direction of this Authority

Direct the respondent to pay assured returns (i)@ Rs. 90 per
month amounting to Rs. 22,500/- for unit no. 35, since Septer
till handing over the possession.
To execute the sale deed in favour of the complainant fa
immediately.

Set aside the illegal demand of VAT made by the respondent
dated 30.10.2020.

Restrain the respondent from entering the lease deed with

without seeking the consent of the complainant and therefor

the letter dated 28.02.2025.

F;

mend the

prayer as

]

sq feet per

1ber, 2017

r the unit

vide letter

3rd party

e set aside
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V. To direct the respondent to not charge what is not part of the mou and

bba which includes the demand of development charges, F1TH, Labour
Cess, Fit-out charges etc. which was raised via demand letters dated
26.12.2024, 14.02.2025, 25.02.2025.

VL. Restrain the respondent from terminating or cancelling the unit of the
complainant and to set aside the email dated 22.03.2025.

VIL. To direct the respondent to pay the interest/delayed |possession
compensation as per RERA Act.

Reply by the respondent

The respondent has contested the complaint on the following grou

aj

b)

At the outset, the complainants have erred gravely in filing the present

complaint and misconstrued the provisions of the Real Estate

(Regulation & Development) Act, 2016. It is imperative tc

attention of this Authority that the RERA Act was passed with the sole
intention of regularization of real estate projects, and the dispute
resolution between builders and buyers and the reliefs sought by the
complainants cannot be construed to fall within the ambit of RERA Act.

That the complainants herein, have failed to provide

correct/complete facts that they are investors and not

therefore, the same are reproduced hereunder for proper adjudication

of the present matter.

[tis submitted that the complainants with the intent to invest|in the real
estate sector as an investor, approached the respondent angl inquired
about the project i.e,, "NEO SQUARE", situated at Sector-109, Gurugram,
Haryana being developed by the respondent. That after being fully
satisfied with the project and the approvals thereof, the complainants

decided to apply to the respondent by submitting a booking application
Page 15 of 40
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d) That by no stretch of imagination it can be concludec

e)

Complaint No, 19

33 0f2028

form dated 10/02/2015, whereby seeking allotment of u
admeasuring 250 Sq. Ft Super Area on the 3RD floor of
having a basic sale price of Rs. 7968/- .The Complainants, ¢
the future speculative gains, also opted for the investment
being floated by the respondent for the instant project.

That since the complainant had opted for the investment ref
memorandum of understanding dated:- 27/04/2015 wa
between the parties, which was a completely separate und

between the parties in regard to the payment of assured rety

nit No. 35,
the project
‘onsidering

‘eturn plan

urn plan, a

5 executed

erstanding

irns in lieu

of investment made by the complainants in the said project and leasing

of the unit/space thereof. It is pertinent to mention herein

terms of the "MOU", the returns were to be paid from 27/0

that as per

4/2017 till

commencement of first lease. It is also submitted that as per terms of

the MOU, the complainants herein had duly authorized the 1

to put the said unit on lease.

complainants herein are allottee That the complainants ;
investors who approached the respondent for investment op)
and for a steady assured returns and rental income. That thd
duly agreed between the parties in the documents executed ¢

That at this stage, it is categorical to highlight that the com

espondent

| that the
ire simply
hortunities
same was
herein.

plainant is

trying to mislead this Authority by concealing facts which are

detrimental to this complaint at hand. That the MOU execute

the parties was in the form of an

“investment agreement.

d between

That the

complainant had approached the respondent as an investor looking for

certain investment opportunities. Therefore, the allotment of the said

unit contained a "lease clause” which empowers the develop

I

erto puta
e 16 of 40
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unit of complainant along with the other commercial space unit on lease
and does nol have possession clauses, for handing over the physical
possession. Hence, the embargo of the Real Estate Regulatory Authority,
in totality, does not exist,
f) That in any case whatsoever, the aspect of leasing of the uhnit and the
investment of the complainants cannot be dealt with by this Authority.
Without prejudice to the rights of the respondent, at the utmost
bonafide, the Authority is most humbly appraised by the fact that the
respondent had been rightly obliging with the payments of lcommitted
returns to be made by it.
g) It is also pertinent to mention that the complainant voluntarily also
executed the buyer agreement dated 27.04.2015 for shop Nd. 35 on 3rd
Floor admeasuring 250 Sq. Ft super area in the project.
h) That as the complainant in the present complaint is eeking the
relief of assured return, it is pertinent to mention herein that the relief
of assured return is not maintainable before the Authgrity upon
enactment of the BUDS Act. That any direction for payment |of assured
return shall be tantamount to violation of the provisions of the BUDS
Act,
i) It is humbly submitted that under the scheme of the RERA Act 2016
there is no provision for examining and deciding the issues relating to
the provisions of assured return, also the Authority has no jurisdiction
to entertain an application for enforcement of an agreement|of assured
return on investment, which is separate from the agreement of sale or
allotment, which grants right in immovable property.
j) A perusal of the above provisions would show that RERA 2016 only

envisages the enforcement of the act and rules /regulations made there
Page 17 of 40
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under. It is submitted that assured return is not a matter contemplated

under any provision of RERA 2016 and thus the assi

imption of

jurisdiction by the authority is wholly illegal and unsustainable in the

eyes of law, In this regard the provisions of Section 11 hi
scope of the functions of the promoter, as envisaged under {
same also, so do not impose any obligations in relation to
investment.
That in exercise of powers under section 84 of the Act, the G
of Haryana has enacted the "Haryana Real Estate (Regu
Development) Rules, 2017". The rules in Rules 3 and 4
provide the matters in respect of which disclosures are to |
the promotor and in particular the promoter in relation to
project. It is submitted that the rules also keep "assured ret
their scope. That Rule 8 provides a clear indication as to t

which are to be covered under the agreement of sale. The au

no jurisdiction to enlarge a matter which is duly provided for

That the complainant in the present complaint is claiming th

ghlight the
he act. The

returns of

overnment
lation and
specifically
e made by
an ongoing
urn” out of
e matters
thority has
by statute.

e reliefs on

basis of the terms agreed under the mou between the parties. It is

submitted that the Authority is exercising its power and jurisdiction as

provided under the provisions of the RERA Act, 2016. As per the

provisions of the RERA Act, 2016, the Authority is dresse

1 with the

jurisdiction to adjudicate upon all the complaints arising out of failure

of either party to fulfil the terms and conditions of the agr

eement for

sale. However, in the present matter the complainant is relying upon the

terms of MOU which is a distinct agreement than the buyer's

and thus, the MOU is not covered under the provisions of the

2016. That the said complaint is not maintainable on this

I}

agreement
RERA Act,

basis that
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m)That the respondent cannot pay “assured returns” to the c

E}mpm[nt Na. 15

033 of 2025

there exists no relationship of builder- allottee in terms of t

virtue of which the complainant is raising their grievance.

by any stretch of imagination in the view of anomaly

prevailing over the interpretation of definition of deposit u

Act and various promotional offers of the company offerin;

while promoting the sale of its properties. It is pertinent tp

none of the promotional offers qualify under the deposits o

he MOU, by

pmplainant
Jconfusion
nder BUDS
7 discounts
note that

any other

scheme as contemplated under any law, however, with intréduction of

BUDS Act, and anomaly in the definition of deposit thereof, company
may be exposed to severe penalties and hence the respondent had no

other alternative but to stop the payment of any return etc.
n) That on 21.02.2019 the Central Government passed an|ordinance
“Banning of Unregulated Deposits, 2019”, to stop the menace of
unregulated deposits and payment of returns on such upregulated
deposits.

0) Thereafter, an act titled as “The Banning of Unregulated Deposits

p) It is submitted that the as per clause 11 of the 'MOLU’, the r

Schemes Act, 2019" (hereinafter referred to as “the BUDS Ac
on 31.07.2019 and came into force. That under the said
unregulated deposit schemes have been banned and made |
with strict penal provisions. That being a law-abiding con
respondent upon the introduction of BUDS Act, cease to ma
payments pertaining to assured return to the complainant

said prevailing confusion/anomaly.

was obligated to complete the construction of the said comp

36 months from the date of execution of the MOU or fro
Pi

[") notified
Act all the

bunishable
npany, the
ke further

due above

espondent
lex within

m start of
age 19 of 40
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q) That without prejudice to the right of the respondents a

t
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construction, whichever is later and for

apply

grant of

completion/occupancy certificate. For the convenience of the Authority

clause 11 of MOU is reproduced hereunder for ready reference:

admitting to any of the averments of the complainant,

nd without

since this

Authority has stated in other cases of respondent that this Hon'ble

Tribunal has the jurisdiction to the entertain the MOU enter
parties.

That it is pertinent to mention here that the complainant fail

ed into the

ed to abide

to the terms of the builder buyer agreement and memorandum of

understanding executed by and between the parties.

That the respondents had substantially failed to distharge its

obligations imposed upon them under the Real Estate (Regulation and

Development) Act, 2016 and rules and regulations made thereunder.

That since the respondents had opted for the investment r¢
through memorandum of understanding, which was a «
separate understanding between the parties in regards to th
of assured returns in lieu of investment made by the respond
said project and leasing of the unit/space thereof. It is pq¢
mention herein that as per the mutually agreed terms bg
complainant and the respondents, the returns were to be

27/04/2017 till the offer of possession . It is also submitted

clause 8 (a) of the MOU, the respondent herein had duly auth

complainant to put the said unit on lease, That is because it ¢

"lease clause” which empowers the complainant/developer tg

of respondent on lease and does not have possession c

handing over the physical possession.

I

eturn plan,
completely

e payment

ents in the

srtinent to

tween the

paid from

that as per

orized the

pntained a

) put a unit

auses, for
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u) That as per the terms of the MOU the complainant explicitly agreed to

the complainant that in case of the tenant desires any infrastructural

changes in form of separate sewage arrangement or the gas|pipeline or

any other charges which involves expense on the part of the allotee(s),

then in that event the same shall be paid by the respondent, strictly

within the period of 15 days from the day of written notification by the

company and if the respondent fails to come forward to

tender the

payment as demanded by the complainant then in that event the

complainant shall bear the same from its own pocket.

v) Thatapart from the above it is worth mentioning here that the allotee is

not entitled to revoke, cancel, extend, terminate, neithar shall be

authorized to negotiate on the terms of the lease. The decision taken and

terms negotiated by the company shall be final and binding on the

allotee(s).

w) That complainant is trying to negotiate to the demand of respondent on

fit out, the respondent has raised the demand of Rs 3500/- per Sq.Ft to

the complainant which is sum of Rs. 10,32,500/ - for getting the said unit

fit out which is essential for getting the said unit leased out. That the

respondent to avoid making the payment for the demand for fit out,

deliberately filed the present suit.

x) That the respondent herein had been running behind the cdmplainant

for the timely payment of dues towards the unit in question. That in

spite of being aware of the payment plans the complainant herein has

failed to pay the outstanding dues on time. It is humbly submitted that

though the complainant may have cleared the basic sale pricelof the said

commercial property, however, they are still liable to pay all other

charges such as VAT, interest, registration charges, security deposit,

Phge 21 of 40
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duties, taxes, levies etc. when demanded. The same has h
agreed to in various clauses of the buyer agreement and Mo
It is further pertinent to mention here that the complainan
clear the outstanding dues of Rs. 39,95,229/- payable again
That in the present case, the complainant has not obliged i
per the MOU & buyer's agreement and further has not
payments as per the agreed timeline. in these circums

complainant is estopped from raising any allegations 4

een clearly

L.

t failed to

5t the unit,

's duties as

made the

tances, the

gainst the

respondent as the complainant himself is at fault. It is relevant to

mention that the complainant herein has clearly violated th
an allottee provided under section 19(6) of the Real Estate (|
and Development) Act, 2016. That as per Section 19 (6) of t
the duty of the allottee to make timely payments in the
agreed between the parties and within the time specif]

agreement signed between the allottee and the promoter.,

e duties of
Regulation
e Act, it is

manner as

ed in the

That from the facts indicated above and documents appended, it

is comprehensively established that a period of 582 days was
en account of circumstances beyond the power and cont
respondent, owing to the passing of orders by the statutory a
All the circumstances stated hereinabove come within the 1

force majeure, as stated above. Thus, the respondent

consumed
rol of the

uthorities.

neaning of

has been

prevented by circumstances beyond its power and control from

undertaking the implementation of the project during the ti
indicated above and therefore the same is not to be taken into
while computing the period of 48 as has been provid
agreement. In a similar case where such orders were brought

Authority in the Complaint No. 3890 of 2021 titled “Shuchi Sy
P;

me period
reckoning
ed in the
before the

irand Anr
\oo 22 0f 40
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vs. M/S Venetian LDF Projects LLP” decided on 17.0%
Authority was pleased to allow the grace period and hence,
of the above affected 582 days need to be rightly given to the |

builder.
bh) It is pertinent to mention herein that since ing
| respondent herein was committed to complete the project, ho
development was delayed due to the reasons beyond the co
respondent. That due to the above reasons the project in q

delayed from its scheduled timeline. However, the respo

completed the said project in all aspect and obtained the ¢
certificate from the office of DTCP.

Copies of all the relevant documents have been filed and placed
Their authenticity is not in dispute. Hence, the complaint can be
the basis of these undisputed documents and submission made by {
Jurisdiction of the Authority
The authority has complete territorial and subject matter juris
adjudicate the present complaint for the reasons given below.
E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
and Country Planning Department, Haryana the jurisdiction of Ha
Estate Regulatory Authority, Gurugram shall be entire Gurugram
all purposes. In the present case, the project in question is situated
planning area of Gurugram district. Therefore, this authority has

territorial jurisdiction to deal with the present complaint.

E.Il Subject-matter jurisdiction

-

2022,
the benefit

the

‘espondent

eption the

wever, the

ntrol of the

Lestion got

ndent has

ompletion

on record.

Hecided on

he parties.

diction to

1 by Town
ryana Real

district for

within the

complete
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Section 11(4)(a) of the Act, 2016 provides that the promoty
responsible to the allottee as per agreement for sale. Section

reproduced as hereunder:

50, in view of the provisions of the Act quoted above, the aut
complete jurisdiction to decide the complaint regarding non-con
obligations by the promoter leaving aside compensation whic

decided by the adjudicating officer if pursued by the complainan

stage.

Findings on the relief sought by the complainant.
I

Direct the respondent to pay assured returns (i)@ Rs. 90 per
month amounting to Rs. 22,500/- for unit no. 35, since Septemb
handing over the possession.

To execute the sale deed in favour of the complainant [q
immediately.

Set aside the illegal demand of VAT made by the respondent vide
30.10.2020.

Section 11

(4) The promater shail-

(a) be responsible for all obligations, responsibilities and functionk
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of alf

the apartments, plots or buildings, as the case ma 1y be, to the allottees

orthe common areas to the association of allottees or the competent

authority, as the case may be;

Section 34-Functions of the Authority:

34{f) of the Act provides to ensure compliance of the obi igations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

I*;

b shall be

11(4)(a) is

hority has
ipliance of
1 is to be

I at a later

sq feet per
er, 2017 till

r the unit

etter dated
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Iv.

Restrain the respondent from entering the lease deed with 3rd party without

seeking the consent of the complainant and therefore set asitle the letter

dated 28.02.2025.

V. To direct the respondent to not charge what is not part of the thou and bha

which includes the demand of development charges, FTTH, Labour Cess, Fit-

out charges etc. which was raised via demand letters dated
14.02.2025, 25.02.2025.

VI.  Restrain the respondent from terminating or cancelling the
complainant and to set aside the email dated 22.03.2025.
VII. To direct the respondent to pay the interest/delayed

cempensation as per RERA Act,
All the above-mentioned reliefs sought by the complainant are h
together as the findings in one relief will definitely affect the result ¢
reliefs.
The complainant is seeking unpaid assured returns on monthly b
the terms of the MoU dated 27.04.2015 at the rates mentioned t
pleaded that the respondent has not complied with the terms and

of the said MoU.

The respondent has submitted that the complainant in the present]
is claiming the reliefs on basis of the terms agreed under the MoU by

parties which is a distinct agreement than the buyer's agreement an

Mol is not covered under the provisions of the Act, 2016. Thu
complaint is not maintainable on this basis that there exists no rela
promoter-allottee in terms of the MoU, by virtue of which the com

raising their grievance.

26.12.2024,

unit of the

possession

eing taken

bf the other

asis as per

lerein, It is

conditions

complaint
stween the
d thus, the
5, the said
tionship of

plainant is

It is pleaded on behalf of respondent that after the Banning of Unregulated

Deposit Schemes Act of 2019 came into force, there is bar for p

ayment of

assured returns to an allottee. But the plea advanced in this regard is devoid
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of merit. Section 2(4) of the above mentioned Act defines the word ' deposit

as an amount of money received by way of an advance or loan or in
form, by any deposit taker with a promise to return whether after
period or otherwise, either in cash or in kind or in the form of
service, with or without any benefit in the form of interest, bonus,
any other form, but does not include;

(i) an amount received in the course of, or far the purpose of
business and bearing a genuine connection to such business
including
(i} advance received in connection with consideration af an
immovable property, under an agreement or arrangement
subject to the condition that such advance is adjusted against
such immovable properly as specified in terms of the
agreement or arrangement,

Itis to be seen as to whether an allottee is entitled to assured returf

where he has deposited substantial amount of sale consideration h
allotment of a unit with the builder at the time of booking or im
thereafter and as agreed upon between them.

A perusal of the above-mentioned definition of the term ‘deposit’, §

any other

a specified
a specified

profit orin

sin acase
gainst the

mediately

hows that

it has been given the same meaning as assigned to it under the Companies Act,

2013 and the same provides under Section 2(31) includes any recéi

pt by way

of deposit or loan or in any other form by a company but does not include such

categories of, amount as may be prescribed in consultation with th

Bank of India. Similarly Rule 2(c) of the Companies (Acceptance o

Rules, 2014 defines the meaning of deposit which includes any

¢ Reserve
Deposits)

receipt of

money by way of deposit or loan or in any other form by a company but does

not include:

(i) asan advance, accounted for in an v manner whatseever,
received in connection with consideration for on immovable
property

Page 26 of 40
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(if} as an advance received and as allowed by any sectoral
requlator or in accordance with directions of Central or State
Government;

50, keeping in view the above-mentioned provisions of the Act of 2

Companies Act 2013, it is to be seen as to whether an allottee is

019 and the

entitled to

assured returns in a case where he has deposited substantial amount of sale

consideration against the allotment of a unit with the promoter at

booking or immediately thereafter and as agreed upon between th

the time of

eI

The Government of India enacted the Banning of Unregulated Deposit

Schemes Act, 2019 to provide for a comprehensive mechanism

to ban the

unregulated deposit schemes, other than deposits taken in the ordinary

course of business and to protect the interest of depositors and f
connected therewith or incidental thereto as defined in Section 3
BUDS Act 2019,
The money was taken by the builder as a deposit in advance agains
of immovable property and its possession was to be offered withi
period. However, in view of taking sale consideration by way of ag
builder promised certain amount by way of assured returns fo
period. So, on his failure to fulfil that commitment, the allottee ha
approach the authority for redressal of his grievances by way
complaint.
The promoter is liable to pay that amount as agreed upon and can't

that it is not liable to pay the amount of assured return. Mo

agreement defines the promoter/buyer relationship. So, it can be sz

agreement for assured returns between the promoter and allotee ar

the same relationship.

Itis not disputed that the respondent is a real estate developer,

obtained registration under the Act of 2016 for the project in
Fage 27 of 40
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However, the project in which the advance has been received by th
from the allottee is an ongoing project as per Section 3(1) of the |
and, the same would fall within the jurisdiction of the Authority fo
desired relief to the complainant besides initiating penal proceedi
amount paid by the complainant to the promoter is a regulat

accepted by the later from the former against the immovable pro

e developer
Act of 2016
r giving the
ngs. So, the
ed deposit

perty to be

transferred to the allottee later on. In view of the above, the respondent is

liable to pay assured return to the complainant-allottee in terms
dated 27.04.2015.

Inthe present complaint, the assured return was payable as per cla

of the Mol

Lse 4 of the

MoU dated 27.04.2015, which is reproduced below for the ready reference:

Clause 4.

“The Company shall pay a monthly assured return of

Rs. 22,500/-(Rupees Twenty Two Thousand Five
Hundred only) on the total amount received with effect
from 27th April 2017 after deduction of Tax at Source
and service tax, cess or any other levy which is due and
payable by the Allottee(s) to the Company and the
balance sale consideration shall be payable by the
Allottee(s) to the Company in accordance with the
Payment Schedule annexed as Annexure 1. The
monthly assured return shall be paid to the Allottee(s)
from 27th April 2017 onwards until the
commencement of the first lease on the said unit.”

Thus, as per the abovementioned clause the assured return wi

@Rs.22,500/- per month w.ef. 27.04.2017 until the commencem

lease on the said unit.

The Authority is of the view that as per the MoU dated 27.04.2(

15 payable

bt of first

15, it was

obligation on part of the respondent to pay the assured return till the offer of

possession. The occupation certificate for the project in question was obtained

age 28 of 40
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by the respondent on 14.08.2024, Accordingly, the respondent/p

romoter is

liable to pay assured return to the complainant at the agreed rate ie, @Rs.

22,500/~ from the date i.e., 27.04.2017 until the commencement of first after

obtaining occupation certificate or completion certificate from the com petent

authority.

In the present complaint, the complainant intends to continue

with the

project and is seeking possession of the subject unit and delay possession

charges as provided under the provisions of section 18(1) of the Act which

read as under:

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession
of an apartment, plot, or building,
Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every manth of
delay, till the handing over of the possession, at such rate as may be
prescribed”

Clause 3 of the MoU dated 27.04.2015 provides for handing
possession and is reproduced below:

“The company shall complete the construction of the said
Butlding/Complex, within which the said space is located within 36
months from the date of execution of this Agreement or from the
start of construction, whichever is later and apply for grant af
completion/ Occupancy Certificate”

over of

Due date of possession: As per clause 3 of the MoU dated 27.04.2015, the

possession of the allotted unit was supposed to be offered within a stipulated

timeframe of 36 months from the date of execution of that agretment or

commencement of construction ie, 15.12.2015 (as per ordeér dated

05.09.2019 in complaint bearing no. CC/1328/2019) whichever

is later.

Therefore, the due date has been calculated as 36 months from the start of
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date of construction of the project being later. Thus, the du

possession come out to be 15.12.2018

e date of

Admissibility of delay possession charges at prescribed rate of interest:

The complainant is seeking delay possession charges. Proviso to section 18

provides that where an allottee does not intend to withdraw

from the

project, he shall be paid, by the promoter, interest for every month of delay,

till the handing over of possession, at such rate as may be prescribed and it

has been prescribed under rule 15 of the rules. Rule 15 has been reproduced

as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12
section 18 and sub-section (4) and subsection (7) of section 19]
For the purpose of provise to section 12; section 18: and sub-sectiony
(4] and (7] of section 19, the “interest at the rate prescribed” shall bd
the State Bunk of India highest marginal cost of lending rate +2%.;
Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmerk
lending rates which the State Bank of India may fix from time to time
for lending to the general public”
The legislature in its wisdom in the subordinate legislation under
the rules has determined the prescribed rate of interest, Consequen
website of the State Bank of India i.e,, https://sbi.co.in, the margin
lending rate (in short, MCLR) as on date ie, 19.05.2026 i
Accordingly, the prescribed rate of interest will be marginal cost ¢
rate +2% i.e., 10.80% per annum.
The definition of term ‘interest’ as defined under section 2(za) o
provides that the rate of interest chargeable by the promoter, i
default, shall be equal to the rate of interest which the promoter
liable to pay the allottee, in case of default. The relevant s

reproduced below:

ule 15 of
Ly, as per
al cost of

5 8.80%.

£

f lending

f the Act
1 case of
shall be

petion is
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“(za) "interest" means the rates of interest payable by

promoter or the allottee, as the case may be.

Explanation. —Faor the purpose of this clause—
(i)
case of default, shall be equal to the rate of interest which
promoter shall be liable to pay the allottee, in case of default;
the interest payable by the promoter to the allottee shall be from
date the promoter received the amount or any part thereof till
aate the armount or part thereofand interest thereon s refunded, ¢
the interest payable by the allottee to the promoter shall be from

(it}

the rate of interest chargeable from the allottee by the promoter

the

in

the

[ e
the

(%)

the

date the allottee defaults in payment to the promoter till the dat it

is paid;:"

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e., 10.80% p.a. by the respondent/
which is the same as is being liable to be paid to the complainant
delay possession charges.

On consideration of documents available on record and submissig
by the complainant, the authority is satisfied that the respond
contravention of the provisions of the Act. The possession of the su
was to be delivered within stipulated time i.e., by 15.12.2018.
However now, the proposition before it is as to whether the allott

getting/entitled for assured return even after expiry of due

promoter

in case of

s made
ent is in

hiect unit

ee who is

date of

possession, can claim both the assured return as well as delayed possession

charges?
To answer the above proposition, it is worthwhile to consider
assured return is payable to the allottees on account of provisions ir
dated 27.04.2015. The assured return in this case is payable as pe
The promoter had agreed to pay to the complainant allottee pay a

assured return of @Rs.22,500/- on the total amount received wj

that the
the Mol

r“Mol",

monthly

th effect

from 27.04.2017 till the commencement of first lease. If we compare this

assured return with delayed possession charges payable under proviso to

o
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section 18(1) of the Act, 2016, the assured return is much better i.e., assured

return in this case is payable as @Rs. 22,500/- per month whe
delayed possession charges are payable approximately Rs. 18,
month. By way of assured return, the promoter has assured the allo

he would be entitled for this specific amount Gl the offer of pOssess

reas the

593/- per

ttee that

ion letter,

The purpose of delayed possession charges after due date of possession is

served on payment of assured return after due date of possessio

n as the

same is to safeguard the interest of the allottees as their money is continued

to be used by the promoter even after the promised due date and
they are to be paid either the assured return or delayed possession

whichever is higher.

Accordingly, the authority decides that in cases where assured |r

in return,

charges

gfurn is

reascnable and comparable with the delayed possession charges under

section 18 and assured return is payable even after the date of comp
the project, then the allottees shall be entitled to assured return or
possession charges, whichever is higher without prejudice to 4
remedy including compensation.

On consideration of the documents available on the record and subi

letion of

delayed

ny other

missions

made by the parties, the complainant has sought the amount of unpaid

assured return as per the terms of BBA and MoU executed thereto along with

interest on such unpaid assured return. As per Mol dated 27.04.2
promoter had agreed to pay to the complainant monthly assurg
@Rs.22,500/- on the total amount received with effect from 27.04,
the commencement of first lease.
Therefore, considering the facts of the present case, the respq

directed to pay assured return at the agreed rate i.e. @Rs. 22,5(]

P

015, the

d return

2017 till

ndent is

0/- with
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effect from 27.04.2017 till the commencement of first lease after

occupation certificate from competent authority.

obtaining

Accordingly, the respondent is directed to pay the outstanding accrued

assured return amount at the agreed rate within 90 days from the date of

this order after adjustment of ou tstanding dues, if any, from the complainant

and failing which that amount would be payable with interest @ 8.80% p.a.

till the date of actual realization.

Further, complainant is seeking relief with regard to the waiver ¢f charges

demanded by the respondent in offer of possession dated 26.12.2(

24.

Since each component of the demand stands on a different fartual and

contractual footing, the same is being examined under separate
under :-

Development charges

heads as

* The undertaking to pay the development charges was comprehensively

set out in the buyer agreement in clause 11. The said clause of the

agreement is reproduced hereunder: -
11. That the Allottee agrees to pay all taxes, charges, levies,
cesses, applicable as on  dated under any name or
category/heading and/ or levied in future on the land and/or the
sarid complex and/or the said space at all times, these would he
including but not limited to Service Tax, VAT, Development
charges, Stamp Duties, Registration Charges, Electrical
Energy Charges, EDC Cess, IDC Cess, BOCW C(Cess,
Registration Fee, Administrative Charges, Property Tax,
Fire Fighting Tax and the like, These shall be paid on demand
and in case of delay, these shall be payable with interest by the

Allattee,

-
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In light of the aforementioned facts, the Authority is of the

view that

the said demand for development charges is valid since these

charges are payable to various departments for obtaining service

connections from the concerned departments including

deposit for sanction and release of such connections in th
the allottee and are payable by the allottee. Hence, the res
justified in charging the said amount. In case, instead
individually for the unit if the promoter has paid compositg

in respect of the development charges, then the promot

entitled to recover the actual charges paid to the d

department from the allottee on pro-rata basis i.e. depenc

the area of the unit allotted to the complainant viz- a-viz the

of the particular project. The complainant will also be entit
proof of all such payment to the concerned department alo

computation proportionate to the allotted unit, before

payment under the aforesaid head.

FTTH

security

e name of
ondent is

of paying

payment

er will be
oncerned
ling upon
total area
led to get
ng with a

» making

The Authority takes a note that clause 11 as already elaborated above

does not mention about the FTTH charges being payal
complainant. Hence, the respondent shall only raise demand
agreed terms of the agreement and MoU executed between tl
Labour Cess
» Labour cess is levied @1% on the cost of construction incuri
employer as per the provisions of sections 3(1) and 3(3
Building and Other Construction Workers’ Welfare Cess Act, 1

with Notification No. 5.0 2899 dated 26.09.1996. It is le

le by the
as per the

e parties.

'ed by an
3) of the
Y96 read

vied and
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collected on the cost of construction incurred by employers including
contractors under specific conditions. Moreover, this issue has already
been dealt with by the authority in complaint bearing no.962 of 2019
titled as “Mr. Sumit Kumar Gupta and Anr. Vs Sepset Properties
Private Limited" wherein it was held that since labour cess is to be
paid by the respondent, as such no labour cess should be ¢ harged by
the respondent. The authority is of the view that the allottee|is neither
an employer nor a contractor and labour cess is not a tax but a fee.
Thus, the demand of labour cess raised upon the complainant is
completely arbitrary and the complainant cannot be made liable to pay
any labourcess to the respondentand it is the respondent whp is solely
responsible for the disbursement of said amount.
Interest on delayed payment

e The Authority has perused offer of possession letter dated 26.12.2024,
wherein an amount of Rs.1,41,533 /- has been levied towards interest
on delayed payment. Upon examination of the record, it is noticed that
the complainant has already paid a sum of Rs20,65,938/- dut of the
total basic sale consideration of Rs. 19,92,000/- as delineated under
clause 4 of MoU. In terms of the payment plan delineated under MolJ,
it is stipulated that the complainant is liable to pay the ou [standing
amount towards IFMS, EDC/IDC, registration charges, stamp tuty, and
other applicable charges at the time of issuance of the| offer of
puossession. It is evident from the record that the offer of possession of
the said unit was issued to the complainant on 26.12.2024 and the OC
was received only on 14.08.2024. In view of the provisions df Section
19(7) of the Act, 2016, an allottee is under a statutory obligation to

make timely payment of all charges as agreed under the MoU,
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* It is an admitted position on record that the occupation certificate for
the project was obtained by the respondent only on 14.08.2024 and
the offer of possession was thereafter issued on 26.12.2024. Therefore,
the liability of the complainant to clear the charges payable at the time
of possession could arise only upon issuance of a valid offer of
possession after obtaining the occupation certificate from the
competent authority. Prior thereto, the respondent could |not have
fastened any liability upon the complainant for alleged delayed
payments relating to possession-linked charges.

* The Authority further observes thatalthough the respondent hias sought
to levy interest on delayed payment, no documentary material has
been placed on record demonstrating the basis of such computation,
the date from which the alleged default commenced, th¢ specific
demand notices against which such interest has been calculated, or the
contractual provision authorising the recovery of the amount claimed.
Mere reflection of an amount in the statement of account cannot, by
itself, establish the legality or enforceability of such demand. The
burden lies upon the respondent to substantiate the levy by producing
cogent material showing that the complainant had defaulted in
payment of a valid and payable demand in terms of the agreement
executed between the parties.

e In the present case, the respondent itself failed to offer pogssession
within the stipulated period and obtained the occupation certificate
much after the contractual due date of possession. |In such
circumstances, and in the absence of any convincing evidence

establishing a default attributable to the complainant, the levy of
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interest on delayed payment appears arbitrary, unsupported by the
record and contrary to the contractual arrangement between the
parties. Consequently, the respondent is not entitled to rdcover the
aforesaid amount towards interest on delayed payment [from the
complainant.

VAT

* ILis contended on behalf of complainants that the respondent| raised an
illegal and unjustified demand towards VAT. It is pleaded that the
liability to pay VAT is on the builder and not on the allotte. But the
version of respondent is otherwise and took a plea that while booking
the unit as well as entering into flat buyer agreement, the allottee
agreed to pay any tax/ charges including any fresh incident of tax even
if applicable retrospectively. The promoter shall charge VAT from the
allottees where the same was leviable, at the applicable rate if they
have not opted for composition scheme. However, if comiposition
scheme has been availed, no VAT is leviable. Further, the promoter
shall charge actual VAT from the allottees/prospective buyers paid by
the promoter to the concerned department/authority on|pro-rata
basis ie. depending upon the area of the flat allotted to the
complainant vis- a-vis the total area of the particular project. However,
the complainant(s) would also be entitled to proof of such payments
to the concerned department along with a computation propprtionate
te the allotted unit, before making payment under the aforesaid heads

Fit-out Charges
e The complainant has filed reminder letter for demand notice payment

and offer of possession, and the other pertaining to the leasing-out

communication issued by the respondent on 28.02.2025. The
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complainant has raised objection towards the fit-out charges raised by

the respondent is seeking reliefto waive off the demand of the same as

they were not part of agreement nor the Mol executed between
parties.

* In the present case, the respondent has failed to demonstrate that any
prior written intimation or demand, as contemplated under any clause
ofthe MoU, was issued to the complainant before incurring the alleged
fit-out expenses. Consequently, the demand raised vide lefter dated
28.02.2025 towards fit-out charges amounting to Rs.10,32,500/-
appears to be unilateral, arbitrary, and in violation of the principles of
natural justice. Upon perusal of the MOU dated 27.04.2015, this
Authority finds that the said MolU does not contain any clause
authorizing the respondent to levy fit-out charges. In the absence of

any contract supporting the demand, the fit-out charges raised by the
respondent cannot be sustained and are held to be invalid in the eyes

of law and are accordingly struck off.

40. It is a matter of fact after observing the material placed on recofd that the
allottee has authorized the developer to finalize the terms of leasing the said
unit and hence no direction for restraining the respondent from entering the
lease deed can be allowed, clause 8 (a) of the MoU dated 27.04.2015 has been

reiterated hereunder:-
Clause 8fa)
That the Allottee(s] herein autherizes the Company to finalize the
terms for leasing the said unit with any prospective lesseo. The
Allottee(s) undertakes not to ebject to the terms of the lease and
further undertakes not to object as to whom the Lessee shall be ir
what shall be the legse amuount or usage, The choice of the tenant, usoge

duration of lease and quantum of rent shall be in exclusive domain of
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company and allottee(s) shall at no peint of time object to or interfere

in the same at any level,

Further the complainant is seeking relief w.r.t execution of conve

ofthe unit in question in his favour. The Authority observes that ag

11(4)(f) and Section 17(1) of the Act of 2016, the promoter |

obligation to get the conveyance deed executed in favour of the ¢

Whereas, as per Section 19(11) of the Act of 2016, the allotte

obligated to participate towards registration of the conveyance (¢
unit in question.

Directions of the Authority

Hence, the Authority hereby passes this order and issues thd

directions under section 37 of the Act to ensure compliance of oblig

upon the promoter as per the function entrusted to the autho

section 34(f):

I. - Therespondent/promoter is directed to pay the assured

the complainant at the agreed rate i.e, @Rs.22,500/-

from 27.04.2017 till commencement of the first lease

unit, after deducting the amountalready paid on account

return to the complainant,

ll.  The respondent/promoter is directed to pay the o

accrued assured return amount at the agreed rate with

from the date of this order after adjustment of outstand

vance deed
per Section
s under an
ymplainant.
es are also

leed of the

following
ations cast

rity under

returns to
with effect
o the said

of assured

utstanding
in 90 days

ng dues, if

any, failing which that amount would be payable with interest

@8.80% p.a. till the date of actual realization.
I

which is not part of the MoU or buyers” agreement. The r

The respondent shall not charge anything from the camplainant

pspondent

is not entitled to charge fit out charges, FTTH and Laboui cess from
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V.

VL.

43. Complaint stands disposed of.

44. File be consigned to registry.

the complainant/ allottee at any point of time even after being part
of the builder buyer's agreement as per law settled by Hon'ble

Supreme Court in Civil Appeal nos. 3864-3889/2020 on

14.12.2020.

The respondent is directed to recover development charges and

VAT only on an actual and pro-rata basis, strictly supported by

documentary proof of payments.

The respondent/promoter is directed to handover possession of
the unit to the complainant/allottee in terms of the Moll as well as
buyer's agreement executed between them on payment of
outstanding dues if any, within 60 days. The respondent is further
directed to get the conveyance deed of the allotted unit ¢xecuted in
their favour in terms of Seetion 17(1) of the Act of 2016 dn payment

of stamp duty and registration charges as applicable within three

months from the date of this order.

The respondent is directed to supply a copy of the updated

statement of account after adjusting Assured Returns within a

period of 30 days to the complainant.

Ju ol

(Arun Kumar)
Chairman
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 19.05.2026
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