Ay
i ALY v "
'.‘ﬁ.l‘nlrr" \ r \
..q'l_l;l-‘

\'\-:_ | | |

Complaint No. 34673 of 2024

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
| Complaint no.: | 3463 0f 2024
| Date of filing the | 22,07.2024
| complaint; |
| Date of decision: | 07.04.2026

' Birender Singh

R/o: Chamber No. 143, Shaheed Bhagat Singh Block,
|

| District Court, Gurugram Complainant

I Versus
|

| M/s Pivotal Infrastructure Private Limited
|

| Registered office at: 309, 37 floor, Imd Pacific Square,

| sector 15, Part- 11, Gurugram Respondent
| CORAM:
| ’ |

| Arun Kumar | Chalirman
APPEARANCE:

Devinder Singh (Advocate) | Complainant

| Kirandeep Kaur (Advocate) | Respondent

ORDER

L. The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and.l)cwﬂoprnonl_} Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estato (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed that the
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et GURUGRAN Complaint No. 3463 of 2024

promoter shall be responsible for all obligations, responsibilities and
functions under the provisions of the Act or the Rules and regulations
made thereunder or to the allottec as per the agreement for sale executed
inter se.
A.Unit and project related details
2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars Details
| 1. Name and location of | “99 Marina Bay” in project “Rigdhi Sidhi” at
| the project _ | Sector-99, Gurugram, Haryana .
2. | Nature of the project | Commercial Space in Affordable (]mup'
Housing
3 | Project arca 6.19375 acres
4. | DTCP license no. 86 of 2014 dated 09.08.2014
| 1 Valid up to 08.08.2019
B, RERA Registered/ not | Registered
registered 236 0f 2017 dated 19.09.2017
| valid up to 08.08.2019

6. |Rfrgisl|‘al.iun extension | HARERA/GGM/REP/RC/236/2017/

| vide no; EXT/177/2019 dated 30.12.2019
| valid up to 31.08.2020

‘ #; lInit no, Commercial Shop no.21 !
' (As per clause 2 of BBA page no. 14 of the |
‘ complaint )
Unit arca admeasuring | 248.80 sq. ft. (Super area) [01d
(As per clause 2 of BBA page no. 14 of the
complaint)
250.04 sq. ft. (Super area) [New|
(as mentioned in demand letter dated

; 22.09.2023 at page 66 of reply]
9 Date ol agreement for [ 30.12.2016

| sale (As per page no. 14 of the complaint)
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(10, | Date of building plan | 17.10.2014

| dpproval
| FL | Environmental
clearance dated
(12, | Possession  clause as
|' I per Policy (AP 2013)
L

Complaint No. 3463 of 2094 [

(As per page n0.59 of the repl;
22.01.2016

(As per page no. 46 of the reply)

1(iv)All such projects shall be
be necessarily completed wit

e

)

required to
hin 4 years

from the approval of building plans or

grant  of  environment

whichever is later, This date shall

referred to as the "date of com

clearance,
be
mencement

of project” for the purpose of this policy.

13| Due date of possession 22.01.2020
| ‘ [Note: Due date of possession to he
| calculated 48 months from (he date of
| environmental clearance e, 22.01.2016,
| | | being later|
4. | Payment Plan:
| | Super Flexi Payment Benefit Plan (“The Plan”
| .|!~;a'. Particular | Date Amount | Benefit per
| | no. mpnth (in Rs.)
| ‘ I | ALthe time of booking 29.10.2016 | Rs.1,00,000/ Nil
. ‘ | # ..I"I.IHH!IIHlj]:l_'!.-':]mu_wﬂhi!T3ﬂJﬂ}".‘iEl 29.11.2016 th.ﬁ.ﬁﬂ,BDﬂ;’ Bs.6,116/-
| | payment of booking amount
|i.{ | Tonal price payable 6 months | 29.04.2017 Rs. 3,006,980/ 59174/
|{'um|m.-n:'inn from the ‘dane of
payment of Bagking amount
‘ ‘ 1 "!'uml price payable 12 months | 29102017 R 3,066,980/ Hs 12,233/
commencing from  the date of
| prayment of booking amaunt
a0 Tmal price pavable 18 months 200102018 | Rs3,60,980/ Ris. 15,200/
‘ |c:nrn|mrm:|'rr;1 fram  the date of
| payment of booking amount
| |
‘t: "I'q:t;ll price. pavable 24 months 2010.2018 Rs.3.00,980 /. KE. 18,3449/
| [ Commmencing Ietgm the date of
| | [ayment ol booldng amound
| 5 Total price payable 30 wmonths | 29.04.2019 R&.3.66,980 R$.2 1,407 f-
‘ cammencing I'vom the dale of
| | payment of hooking amount |
L o =

e 3ol 27




Latg
ALARL

} Complaint No. 3463 of 2024 {

| | Kk |' Total price payable 36 months |' 29]n._zuitf']_uﬁ:i,ﬁﬁ,dﬁﬂf | | Rs24465; | |
| | | | eommencing from the dae of |
| | | |

Payment of booking amount
I
| "The benefit shall be applicable only i case of payment of .-;u."J.?equent|
mstallments.

| | (As per BBA page no. 16-17 of the complaint)
| 15: |Hupm* flexi payment | B, Super flexi payment bengfit amount
benefits are payable till | gy be payable for the period |
| | commencing on the completior of 25% by |
| _ the 2% party after the payment of the
| booking amount and till the date the letter
| | of offering possession of the| unit (the
| possession letter) is issued to the second
| | party subject to all subsequent| payments
| , paid timely by the second partylas per the
plan (The Plan). The company shall issuc
| | the possession letter only aftier having
| | received the OCcupation certificate from
| , the competent authority in relation to the
| commercial complex:

| (Emphasis supplied)

| — | [(As per BBA page no. 17 of the complaint)
16. | Total sale Rs.29,35,810/-

| consideration (As per clause 2 of BBA page no; 14 of the

| complaint)

| 17. | Amount paid by the Rs.29,35,840/-

| | complainant (as alleged in para 12 at page 8 of

| ‘ complaint)

18, ‘ Assured return paid by Rs.7,89,597/-

| ' the respondent (as per details provided at page| no.71 of
[From  January, 2017 reply)
till April, 2021]

Application for grant of | 22.12.2027

I 0C (As per page no. 38 of the reply)
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| 20. | Offer for fit-out of | 21.09.2023

| possession (As per page no. 65 of the repl
| 4% | Oceupation certificate | Not obtained

| B | Offer of possession Not offered

B.Facts of the complainant:

3. The complainant has made the following submissions: -
l. That the complainant is a law abiding and old age citizq
who is resident of louse No: 04, Village: Molahera,
Haryana-122015 and had applied for booking of a comm

in the Affordable Iousing Project of the respondent unde

and style of "RIDDHI SIDDUI" located in the revenue villag
Majra Dhankot, Sector-99, Gurugram, Haryana.

ILThat the respondent is engaged in the construction and de

V)

'n of India,
Gurugram,
ercial shop
I the name

e ol Kherki

velopment

ol real estate projects and is responsible for the development of the

project, hence, is a promoter under Section 2(d) of the Act. The

affordable Housing real estate project "RIDDHI SIDDIT"

the revenue village of Kherki Majra Dhankot, Sector-99, (

located in

surugram,

lHaryana came to the knowledge of the complainant th rough its

authorized representatives, for and on behalf of the r¢spondent

making tall claims in regard to the project and the respondent lured

the complainant for booking a unit in the above said proj

respondent.,

—_—

That the complainant had booked 2 commercial space /shq
as "99 MARINA BAY" on dated 29.10.2016 in the projg

respondent. The respondent had allotted a commercial sp

cct ol the

p named
ct of the

ace/shop

bearing No. 021, having admecasuring 248.80 sq. Ft. approx super

area (the "Unit") in "RIDDHI SIDDHI" locatod in the reven

ol Kherki Majra Dhankot, Sector-99, Gurugram, Haryana.

e village

Page 50l 27
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IV.That relying on the representations, warranties

Complaint N

and assur;

0. 3463 of 2024

ances of the

respondent about the timely delivery of possession, and dccordingly

the respondent had executed

shop buyer agreement| on dated

S0.12.2016 for the sale of the shop for a total sale consideration of Rs.

29,35,810/.

V.Thereafter, with dream of owning a commercial shop

and some

regular income in old age which was advertised to be & progressive

and aesthetie property, the complainant opted g “super flexi payment

benefit assurance plan” in short (assured return plan).

VL.That the complainant has already paid 100% payment to the

respondent as per demand of the respondent in respect of the Lnit

from 2016 to 2019. It is clearly shown in the

illegal and| unlawful

intimation of due instalment issued by the respondent pn dated

18.05.2021 without issuing valid offer of possession and 0(].

VILThat the shop buyer agreement was executed between the pgarties on

dated 30.12.2016 and as per clause a of super flexi payment benefit

plan of the shop buyer's agreement, the respondent had agrepd to pay

monthly installment for super flexi payment benefit plan tillfthe date

olissuance of possession letter, postdated cheques for the same shall

he issued

in advance for every subsequent 6 months

but the

respondent failed to pay monthly installment of assured return as per

clause of the agreement to the complainant. The chart of all monthly

payment ol assured roturn paid to the complainant are as
| SN DATE | AMOUNT

| . 19.07.2017 Rs. 8,257 /-

:2. |]UJHiEDI? Rs. 8,257 /-

| 18092017

Rs. 8,257 /-

follows:

Page 6 of 27




20).

21,

22,

24,

24,

23

26,

27,

| 21.10.2017
112017
07.02.2018
| 07.02.2018
15.03.2018
06.04.2018
10.05.2018
17.08:2018

06.11.2018
03.01.2019

07.03.2019
15.04.2019

03.05.2019

03.07.2019
06.08.2019
10.09.2019
05.10.2019
14.11.2019
05.12.2019
07.01.2020

05.02.2020

01.12.2018

08.02.2019

10.06.2019

Complaint B

Rs. 8,257 /-
Rs. 8,257 /-

R

o

L11,010/-
Rs. 11,010/
Rs. 11,010/-
Rs. 11,010/
Rs. 11,010/-
Rs. 11,607 /-
Rs. 13,761/-
Rs. 14,600//-
Rs. 16,514 /-
Rs. 16,514 /-
Rs. 16,514,-
Rs. 16,514 /-
Rs, 16,514 /-
Rs. 16,781 /-
Rs. 19,266/ -
Rs. 19,266/
Rs. 19,266/ -
Rs. 19,266/-
Rs. 19,266,/-
R$.22,019/-
Rs. 22,019/-

R

¥

.22,019/-

lo. 3463 ol 2024 }
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| 28, || 05.03.2020 ) Rs. 22,019/- |
| 29 | 03.04.2020 Rs. 22,019 |
.|| 30, || 07.05.2020 Rs. 22,019/ ’
31, | 06.06.2020 Rs. 22,019/
| 32, | 04.08.2020 Rs. 22,630/ |
|| 33. | 04.08.2020 Rs. 22,630/
| 34, | 05.09.2020 Rs. 22,630 /-
| 35, |06.10.2020 Rs. 22,630/
|! 36, |n3.r1,mzn' i Rs. 22,630/
| 37. |zr.iz.2hzn O g e 22,630/

B RET T - A Rs. 22,630

|| 39, Tnz.n:a.:mzz - | Rs. 22,018/-

| 40, | 12.07.2022 Rs. 22,019 /-

|41, ‘i eFads — — — - _[ Rs. 22,019/- |
|

VILThat the respondent has not mentioned anything or any clauses in
the shop buyer agreement regarding delivery of the possession of the
commercial shop. In that case where possession clause is not
mentioned in the agreement then it would be calculated accprding to
the Affordable Housing Policy, 2013

IX. Therefore, their license bearing no. 84 of 2014 was issuad to the
respondent on dated 09.08.2014 and approval of building plan on
dated 17.10.2014 and environment clearance on dated 22.01.2016.

X.That the policy prevails over any agreement executed inter se the
partics and thus, the due date of possession is to be caleulated in
accordance with the policy. The date of approval of environment

Page 8ol 27
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clearance has been given as 22.01.2016. Whereas, {

sanction of building plan is 17.10.201 4. The due date of p

calculated from the date of sanction of environmental clé

22.01.2016, being later which comes out to be 22.01.2020.

NO. 3463 of 2024

the date of
DSSCSsion is

carance j.e.:

XLThat even after approx 4.5 years of delay, the respondent has not

handed over the possession of the unit, till date. The respondent has

instead always been vague and ambiguous in the speakin

status of development in the project. The project is st

s about the

il not in a

position to be completed any time soon and the respondent has only

delayed the construction by giving frivolous excuses,

XILThat the total amount paid by the complainant
29,35,840/- towards the total sales consideration of
Therelore, the complainant 12.07.2022has E|Ir|[3.;1d;_vr paid 1
total cost of the unit till 29.10.2019.

XL That thereafter, the malafide conduct and unlawful activ

is of Rs

the unit
00% of the

itics of the

respondent continued to be seen in its conduct as the delivery of

Lhe possession has been delayed by a very long period of

almost 4.5

years and have consequently caused the complainant te gp th rough

mental agony and financial distress. The respondent h
issued offer of possession nor occupation certificate has be
to the respondent till date which is evident from the la
report generated on dated 17.07.2024 from the site of Dep
Town & Country Planning Government of lHaryana that

been granted to the respondent till date.

ds neither
on granted
test status
artment of

no OC has

KIV. That the respondent paying absolutely no heeds to the requests and

inquires of the complainant, keeping the complainant in th

eidark and

consequently caused the complainant to go through mental agony

and financial distregs.

=
n

dpe 9ol 27




Complaint |
C. Relief sought by the complainant;

4. The complainant has sought following relief(s):

L.Direct the respondent (o Pay monthly assured rety

complainant till date of issuance
ol OC,

ofvalid offer of possessio

[L.Direct the respondent to carry out the title registration/ ¢

conveyance deed of the unit and to handover the phys
possession of the unit with immediate elfect,

HLDirect the respondent to provide the complainant with

rate ofinterest on delay in ha hding over of possession of th

on the amount paid by the complainant from the du

possession as per the buyer's agreement till the actu;

possession of the apartment.
D.Reply by respondent:
5. The respondent by way of written reply made following subn|

L That the complainant approached the respondent for purch

premises, whereby, the complainant and the respondent en

a builder buyer's agreement dated 30.12.2016 for purchs
premises for a total sale consideration of Rs.29,35,840/- (ex

Laxes, GST and other cesss) payable under any other statutg

i.That as per the terms of the BBA, the respondent was liable 1
the

conveyance deed in favour of the complainant, only

complainant having discharged all the due obligations he is

pay as per tl

occasions requested and reminded the complainant to fulfi

obligations

PPagd

E

possession of the promises and subsequent executig

1¢ terms of the BBA. The respondent has on

as per the terms of the BBA, but to no at

No: 3463 of 2024

irn to the

nand grant

xecution of

ical vacant

brescribed

unit/ flat

¢ date of

1l date of

lissions: -
aseofthe
ored into
se of the
clusive of
).
o deliver
n of the
on the
bound to
several

his due

vail, the

» 10027




ii. That this L.d. Authority must take into account the fact thi

Complaint

ER

| € = i

has boen

complainant persistent in 15
It will be a travesty of justice, violation of the principle ng
and contrary to laudable object behind enacting RERA Ac
Appellant Company is made to suffer in this way at thy
dishonest allottee who has not made the timely payn

lirst place.

outbreak of the pandemic Covid-19 in March 2020,
Lockdown was imposed as a result of which all the d
works were severcly hampered. Keeping in view the d
completing the project by Real Estate Developers, t
all

Authority granted 6 months extension

Lo
construction projects vide order dated 26.05.2020. There
the second covid wave from January to May 2021 onc
construction activities came to a standstill. The covid pany
severe shortage of labour and disruption in supply chaii
malterials which resulted in the delay in completing the ¢

of the project for which the time of 6 months granted by |

Authority was not sufficient as the effect of labour shortag

well beyond for more than 12 months after the covid loc
[d. Authority is being requested to consider the office md
dated 13.05.2020 issued by Ministry of Housing and Ui
along  with  Townand Country Planning Notifical
28.07.2020. By virtue of the said notification morator
from 01.03.2020 to 30.09.2020, was allowed for all exist
for the purpose of making various time-bound comp
payments, Thereafter the Town and Country Plal

notification dated 26.06.2021 extended the moratorium |

his

1]

Nao: 3463 of 2024

default.

tural justice

L, 2016 ifthe
* hands of a

ients in the

it due to the

a National
onstruction
ifficulties in
s lon'ble
he under-
alter, due to
¢ again the
demic led to
1 of the raw
onstruction
Lhis [Hon'ble
e continued
kdown. The
morandum
'ban Affairs
ion  dated
ium period
ng projects
iances and
hning  vide

beriod from
Yape 11 of 27




Complaint No. 3463 of 2024

01.04.2021 to 31.05.2021 , was allowed for all existing projects for the

purpose of making various time-bound compliances and

The Id. Authority while

has failed to grant the Appellant concession of nine

cnunciated in the said notifications. Further, the I.d, Auth
consider that hat the construction of the project had been

obstructed due to the stoppage of construction activit

payments.

computing the delayed possession charges

months as

ority must
stopped /

s several

limes during this period with effoct from 2016 as a rekult of the

various orders and directions passed by Hon'ble Natig

Tribunal, New Delhi; Environment Pollution
Prevention) Authority, National Capital Region, Delhi: Har
Pollution Control Board, Panchkula and various other &
from time to time. The stoppage of construction activitie
had led to slowing down of the construction aclivities f
which also contributed in the delay in completing the proj
the specified time period. All these contributory polluts
deliberated upon atlength before this Tribunal from time t
detailed orders covering all the facets of air pollution wer

under different orders of the Tribunal. Appellant refers Lot

(Control

nal Green
and
yana State
uthorities
s abruptly
) months
eel within
imnts were
) time and
e covered

he orders

of the Tribunal dated 26th November,2014, 04th December, 2014,

07th April, 2015, 10th April, 2015, 28th April, 2015, 18th
and 11th December, 2015, All these orders/judgments deal

various sources of pollution,

the material facts that the respondent has to face financial

ay, 2015

with the

v. While adjudicating the instant complaint should not be oblivious of

ardship

simultancously on three accounts for the delay in constructing the

project as it has to pay an hefty amount of fees in renewing i

license

by DCP, Haryana, a fee for extension of registration under RERA Act,




A Emnp-[mnI i'“iu. EW;B ol 2024
2016 (which cumulatively runs in crores of rupees) and the delayed
hossession charges for non-delivering the possession to the
complainant. The present project is an affordable group housing
project being developed in accordance with the provisjons of the
Affordable Housing Policy, 2013. The allotment price of the unit was
lixed by the Government of Haryana and in terms of the policy, the
Appellant Company was paid the allotment price in installment,
Though, the allotment price was fixed by the Government of aryana
in the year 2013 but the same was not revised till date and the profit
margin of Appellant Company is capped at 15% of total consideration
amount of concerned unit. Although the constructioh cost got
increased manifold but the Government of laryana had failed to
increase the allotment price. The Government of Haryana had failed
Lo take into account the increase in the construction cost| since the
promulgation of the policy in the year 2013, If by conservative
estimates the construction cost is deemed to have increased by 10%

every year then till date the construction costs have got doubled since

e
.

the date of promulgation of Affordable Housing Policy, 201
. That the respondent had already got the deemed oCcupation
certificate in terms of Regulation 4.10 of Haryana Building Code,
2017, Pertinently, the respondent had applied for the OC before the
Directorate of Town and Country Planning, laryana for the grant of
OC way back on 22.12.2022. The DCP reverted back |only on
10.03.2023 after a period of 60 days from the date of application
demanding certain documents from the answering-respondent. It is
necessary to point out here that as per the Regulation 4.10 of]l laryana

Building Code, 2017, the ‘Occupancy Certificate' is deemed to have

Page 13 0127
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been issued aftor completion of 60 days from the date of filing the
application.

ViILis also submitted that the respondent had obtained the necessary

approvals and NOCs on the following dates: -

|E Particulars |] Date |

| Application  for Occupation [2(]’. 12.2022

|
' Certificate |

| Approval of clectrification 'pl'z:n_ |_] 5.06.2022

Registration of lift ~ [15.04.2023
|

i Fire Safety Certificate | 24.05.2023
| Approval — of JIT Hlec{ric-_{}B.Dﬁ.-Z{'}éS

| Installation
[

‘l Approval of Single Line Diégrain 102.06.2023

‘ Approval of Services Plan 27.12.2023

vii. That only after obtaining the necessary approvals and NOCs from the
concerned competent authorities, a fit-out possession was pffered to
the complainant on 21.09.2023 stating that the building was safe and
lit to be inhabited and the respondent-allottee was requested to
take over the possession of the unitin view of deemed issuance 0OC as
per regulation 4.10 of Building Code, 2017. Along with the offer of
possession the respondent had also requested the complainant to
pay the outstanding demand as stipulated in the demand ldtter. It is
also pertinent to submit the complainant has till date failed (o pay the

outstanding demand. If the complainant at all is entitled for interest

Page 14 0l 27
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lor delayed possession, he is cntitled only till the date| of offer of
possession.
viil. That the claim of the complainant for Assured Roturn along with
Delayed Possession Charges/Compensation is wholly tgnable and
unheard of. It is humbly submitted that it is not within the
Jurisdictional compass of this Hon'ble Authority to adjudicate upon
the claim regarding Assured Return. It is humbly submitted that the
Hon'ble Authority, having been duly constituted under the provisions
ol RERA Aect, 2016, and empowered to deal with the| questions
relating to Delayed Possession and Execution of Conveyance deed of
the premises in question, as the sole object of the RERA At, 2016 is
Lo ensure timely possession of the premises to the allottpes by the
promoters/builders. It is humbly submitted that the question of
Assured Return is purely of civil nature, outside the jurisdiction and
ambit of the RERA Act, 2016, thereby, disentitling the Hon'ble
Authority to deal with any question relating to Assured Return.
ix.That the delivery of the shop by the respondent within the agreed
period of 4 years from the date of grant of Building Approvals or from
the date of grant of environmental clearance which is later, was
incumbent upon the complaint making timely payménts. The
complainant, in the present matter, had failed to make timely
payments and there were substantial delays in making the payments
of the due instalments. Therefore, the complaint is forbidden to
demand the timely performance of the “contractual obligation' by
the respondent wherein the complaint herself had failed ta perform
his part of the contractual obligations’ on time.
x.That since the said project is located at a prime location|near the

Dwarka Ixpressway, Gurugram and there is huge premium in the
Page 150l 27
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open markel on the flats situated in said project wi

compensate the allottees of the project in more

hich would
thar

anner including any compensation for the delay in deli

1 adequate

m very of the

project. This is further to note here that the respondent is hot sceking

any enhancement of price or payment other than wha

preseribed under the Affordable Housing P

. has been
olicy, 2013,

Xi.Copies of all the relevant documents have been filed and

placed on

record. Their authenticity is not in dispute. Hence, the con

be decided on the b

iplaint can
asis of these undisputed documents and

submission made by the parties.

E. Jurisdiction of the authority:

6. The authority observes that it has territorial as well as subije

jurisdiction to

*ct matter

adjudicate the present complaint for the reaspns given

below:

. I'Territorial jurisdiction

7. As per netification no. 1 /92/2017-1TCP dated 14.12.2017
Town and Country Planning Department, the jurisdiction of R¢
Regulatory Authority, Gurugram shall be entire Gurugram Disty

purpose with offices situated in Gurugram. In the present

project in question is situated within the planning areca of G
district. Therefore, this authority has complete territorial jurisc
deal with the present complaint.

. 11 Subject matter jurisdiction

8. Section 11(4)(a)
responsible to the allottees as per agreement for sale. Section 11
reproduced as hereunder:

Section 11(4)fa)

Page

of the Act, 2016 provides that the promoter

ssued by

ral Estate

ict for all
case, the
urugram

liction to

shall be

(4)(a) is

TG ol 27
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Be responsible for all obligations, responsibilities and functions utder the
provisions of this Act or the ru les and regulations made thereunder or to the
alloltee as per the agreement for sale, or to the association of allptiee, ay
the case may be, till the con veyance of all the apartments, plots or biildings,
(s the case may be, to the allottee, or the common areas to the asse
af allottee or the competent authority, as the case ma y he;
Section 34-Functions of the Authority:

) of the Act provides Lo ensure compliance of the obligations calst Lupon

the promoter, the allottee and the real estate agents under this Act pnd the
rules and regulations made thereunder.

Dl ion

9. 50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-gompliance

ol obligations by the promoter.

F. Findings on the objections raised by the respondent:

F. 1 Objection regarding force majeure conditions:
10. The  respondent-promoter  has raised the contention | that the
construction of the project has been delayed due to foree majeure
circumstances such as orders/restrictions of the NGT and shortage of
labour, demonetization and outbreak of Covid-19 pandemic, ete.
However, all the pleas advanced in this regard arc devoid|of merit.
Firstly, the events taking place such as orders of NGT in NCR region on
account ofthe environmental conditions are for shortduration,and thus,
cannol be said to impact the respondent leading to such an ihordinate
delay in the completion. Therefore, the respondent cannot categorize
them as force majeure events, Thus, the same is devoid of merits and
lastly, the respondent is claiming benefit of lockdown in liey of Covid-19,
which came into effect on 23.03.2020 whereas the duc| date of
completion was prior to the event of outbreak of Covid-19 pandemic.
Therefore, the Authority is of the view that outbreak of a pandemic
cannot be used as an excuse for non-performance of a contract for which

the deadlines were much before the outbreak itself. Therefore, it is
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nothing but obvious thal the project of the respondent
delayed as the possession of the unit in question was to b

22.01.2020, and no extension can be given to the responde

vas already
» offered by

1t in lieu of

Covid-19, which is after the due date of completion. Thus, the promoter-

respondent cannolt be given any leniency based on aforesaid reasons, the

plea advanced in this regard is untenable and it is well settlad principle

that a person cannot take benefit of its own wrong.

(. Findings on the relief sought by the complainant:

G.I Direct the respondent to pay monthly assured

return to the

complainant till date of issuance of valid offer of possession and grant of

0OcC.

G.11 Direct the respondent to carry out the title registration/ execution of
conveyance deed of the unit and to handover the physical vacant

possession of the unit with immediate effect.

G.UI Direct the respondent to provide the complainant with prescribed
rate of interest on delay in handing over of possession of thie unit/ flat on
the amount paid by the complainant from the due date of possession as
per the buyer's agreement till the actual date of possession of the

dapartment.
L. The above-mentioned relief sought by the complainant

are being

taken together as the findings in one relief will definitely affect{the result

of the other relief and the same being interconnected.

12. The complainant in the present complaint is secking payment of

pending down payment benefit amount as per the ter

ms of the

agreement dated 30.12.2016. The complainant has submitted that the

respondent was obligated to pay super flexi benefit amo

unt to the

complainant for the period com mencing from the date on the cgmpletion

ol 25% after the payment of the booking amount till the date of issuance

ol offer of possession after receipt of occupation certificate.

lowever,

the respondent paid the said benefit amount/assured retutn to the

complainant till April, 2021 and thereafter stopped the paymant of the

IJ
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assured return. The respondent has contended that the Authority doces
not have jurisdiction to adjudicate the present complaint.
13. The Authority observes that money was taken by the promoter as
deposit in advance against allotment of immovable property in favour of

the allottee and in view of taking sale consideration by way of advance,
the promoter promised certain amount by way of down payment benefit
amount for a certain period. S0, on its failure to fulfil that commitment,
the allottee has a right to approach the Authority for redressal of his
grievances by way of filing a complaint. Fu rther, if the projedt in which
the advance has been received by the developer from an allottee is an
ongoing project as per Section 3(1) of the Act of 2016 then) the same
would fall within the jurisdiction of the Authority for giving the desired
relief to the complainant besides initiating penal proceedings, Thus, the
promoter is liable to pay that amount as agreed upon.
I Inthe present complaint, the super flexi payment benefit was payable
as per clause 5 A & B of the agreement dated 30.12.2016,| which is
reproduced below for the ready reference:

5B Super flexi payment henefit amount shall be payable for the period commencing
on the completion of 25% by the 2nd party after the payment of the booking amount
and till the date the letter of offering possession of the unit (the possession letter) is
issued Lo the second party subject to all subsequent payments paid timely by the
second party as per the plan (The Plan). The company shall issue the possession letter

only after having received the occupation certificate from the competen{ authority
morelation to the commereial complex.”

Further, the Super Flexi Payment Benefit Plan (The Plan) provides that (he
benefit amount shall be payable upon completion of 25% of payment after the
booking amount. Thus, the agreed super flexi payment benefit amount was
payable alter receipt ol payment of 25% of sale consideration after the booking

amount till the letter for offer of possession is issued to the complainant.

Pagg 19 o[ 27
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5. In light of the reasons mentioned above, the Authority is of the view

that as per the agreement dated 30.12.2016, it was obligatioh on the part

ol the respondent o pay the down payment benefit. It is necessary to

mention here that the respondent has failed to fulfil its abligation as

agreed inter se both the partics in agreement dated 30.12.2016.

Accordingly, the liability of the respondent to pay down payment benefit

ds peragreement is stil continuing. lence, the respondent/promoter jg

directed to pay monthly payment benefit to the complaipant at the

agreed rate from the date of receipt of payment of 25% of sale

consideration after the booking amount till issuance of valid offer of

possession to the complainant after receipt of occupation/completion

certificate, as per the dgreement dated 30.12.2016, after deducting the

amount already paid on account of monthly benefit amount to the
complainant.

L6. Further, the complainant js secking delay possession tharges at

prescribed rate from the respondent in terms of Section 18 lof the Act,
2016.

I'7. Due date of possession: That as per Clause 1(iv) of the Affordable
Housing Policy, 2013 provides for completion of all such projects

licensed under it and the same is reproduced as under [for ready

reference:
I fiv]
M such projects shall be required to be necessarily completed withif 4 years

from the date of approval of building plans orgrant of environmental clearance,

whichever is later. This date shall be referred Lo as the “date of commencement
of project” for the purpase of the policy.

(Emphasis supplied)

8. The respondent has obtained cnvironment clearance and building
plan approval in respect of the said project on 22.01.2016 and

17.10.2014 respectively. Therefore, the due date of possession is being
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calculated from the date of environmental clearance, being later. The due
date of possession of the unit as per Clause 1(iv) of the|Affordable
Housing Policy, 2013 is to be calculated as 4 years from the date of
environmental clearance i.e., 22.01 2016, being later, Therefd re, the due
date ol possession comes oulto be 22.01.2020.

19. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is secking delay possession charges however,
proviso to Section 18 provides that where an allottee does nolt intend to
withdraw from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at such rate as
may be prescribed and it has been prescribed under Rule 15 ofithe Rules.
Rule 15 has been reproduced as under: -

Rule 15. Prescribed rate of interest- [ Proviso to section 12, section 18
and sub-section (1) and subsection (7) of section 19]
{1} For the purpose of proviso to section 12: seection 18; and sub-
sections (4] and (7) of section 19, the “interest al thd rate
prescribed” shall be the State Banlk of India highest margind! cost

of lending rate +29%.:
Prowided that in case the State Bank of India marginal cost of lending

rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time

for lending to the general public.

20. The legislature in its wisdom in the subordinate legislation gnder the
provision of Rule 15 of the Rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
cnsure uniform practice in all the cases.

21. Consequently, as per website of the State Bank of India Le.,
hitps://sbico.in, the marginal cost of lending rate (in short, MCILR) as on
dateice, 07.04.2026 is 8.80%, Accordingly, the prescribed rate of interest

will be marginal cost of lending rate +2% i.c., 10.80%.
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2Z.The definition of term ‘interest’ as defined under Section
Act provides that the rate of interest chargeable from the allc
promoter, in case of default, shall be cqual to the rate of intd

the promoter shall e liable to pay the allottee, in case of defa ult. The

relevant section is reproduced below:

Camplaint N

(7z0) "interest"” means the rates of interest pavable by the promaoter or the

allottee, as the case may he,
fxplanation. - For the purpose of this claouse- -

(1} the rate of interest chargeable fram the allotte

in case of default, shall be equal to the rate

(ii)

e by the pramaoter,
of interest wh
romoter shall be liahle to pay the allottee, in case of defauly;
the interest payable by the promoter to the allottee shall be from

‘ch the

the date the promoter received the amount or any part thereof till

the date the

amount or part thereof and interest thereon Is

refunded, and the interest payvable hy the allottee to the pramoter

shall be from the date the allottee defaults in payment

promaoter till the date it is paid:”

Loy the

23. Therefore, interest on the delay payments from the complainant shall

be charged at  the preseribed  rate

Le.,

10.80%

by the

respondent/promoter which is the same as is being granted to

complainant in case of delay possession charges.

24 The counsel of the respondent during proccedings dated 07.04.2026

stated that the respondent has yet obtained the occupation dertificate

from the compelent Authority which was applied in the year

which is expected within one month.

25.0n

submissions made by the parties, the Authority is satisfied

respondent is in contravention of the provisions of the Act

202 and

consideration of the documents available on record and

that the

It is

determined that the possession of the subject unit was to be delivered by

22.01.2020. However, the respondent has failed to hand over passession

of the subject unit till the date of this order., Accordingly, it is the failure

of the respondent/promoter Lo fulfil its obligations and responsibilities

as per the agreement to hand over the possession within the stipulated

Pa
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period. The Authority is of the considered view that there is delay on the
part of the respondent to offer of Possession of the booked| unit to the
complainant. Further no OC/part OC has been granted to the projeet.
[ence, this project is Lo be treated as on-going project and thd provisions
ol the Act shall be applicable equally to the promoter as well s allottees.

26. Accordingly, the non-compliance of the mandate contained in Section
F1{4])(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such the complainant is entitled to delay
possession charges at the prescribed rate ie, @10.80% p.a. w.ef
22.01.2020 till offer of possession plus 2 months after obtaining
completion certificate from the tompetent authority or actual handing
over ol possession, whichever is carlier, as per Section 18(1)|of the Act
of 2016 read with Rule 15 of the Rules,

27.The Authority observes that now, the proposition before the Authority
whether an allottee who is entitled for down payment benefit pven aftor
expiry ol due date of possession, is entitled to both the down payment
benefit as well as delay possession charges?
To answer the above proposition, it is worthwhile to

consider that the down payment benefit is payable to the allottée on account
of a provision in the BBA. The Authority observes that the purpose of down
payment benefit and delay possession charges is similar and thesame is to be
provided to the allottee to saleguard his interest as the money af the allottee

Is continued to be used by the promoter even after the promised duc date and

inreturn, he is to be paid either the down payment benefit or delay possession

charges whichever is higher as the payment of assured return and the delay
possession charges would result in double henefit to the complainant and
would not balance the equitics between the parties. Accordingly, the

Authority decides that the allottee shall be entitled to down payment benefit
Page 23 ol 27
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or delay possession charges, whichever is higher without prejudice to any
other remedy including compensation.
28. The Authority observes that as per the agreement dated 30.1 2.2016,
the super flexi payment benefit amount which has been committed by
the promoter is @Rs.24,465/- per month till Issuance of possession,
Whereas the delayed possession charges @10.80% of the paid-up
amount is payable approximately Rs.26,122.56/- per month from the
due date of possession til] offer of possession after receipt of dccupation
certificate from the competent authority.
29. Accordingly, the Authority decides that in cases where super flexi
paymentl benefit is reasonable and comparable with the delayed
possession charges under Section 18 and assured return is payable even
afterdue date of possession till the date of completion of the project, then
the allottees shall be entitled to down payment benefit or delayed
possession charges, whichever is higher, without prejudice to any other
remedy including compensation,
0.1 we compare this down payment benefit with delay possession
charges payable under proviso to Section 18 (1) of the Rdal Estate
(Regulation and Development) Act, 2016, the delay possession charges
arc higher. Therefore, considering the above said facts, the Authority
directs the respondent to pay interest to the complainant at the
prescribed rate @10.80% per annum on account of delayed possession
charges, from the due date of possession i.e., 22.01.2020 till issuance of
valid offer of posscssion after obtaining completion certificate [from the
competent authority plus two months or actual handing | over of

possession whichever is earlier being higher, than monthly payment

henefit,
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J1. 1t is further observed by the Authority that in the present complaint,

as persuper flexi payment benefit plan, the respondent has paid monthly

benefit to the complainant (il April, 2021, However, the due date of

possession is 22,01.2020 and the delay possession charges are payable

being higher than super flexi payment benefits as detailed in
30 above. Accordingly, the respondent shall deduct/ adjust §
paid to the complainant on account of super flexi benefit
22.01.2020 (due date of possession) till benefits paid to the e
Le., April 2021, from the delay possession charges payable till

32. The respondent is directed Lo pay the outstanding accrued

date at the agreed rate within 90 days from the date of this ¢

adjustment of outstanding ducs, if any, from the complainant
which that amount would be payable with interest @ 8.80%
date of actual realization.
33.As per section 11{4)(f) and section 17(1) of the Act of

promoter is under obligation to get the conveyance deed ey

para 28 to
he amount
plan from
ymplainant
date.

nterest till
irder after
and failing
p.a. till the

2016, the

cecuted in

favour of the complainant. Whereas as per section 19(11) of|the Act of

2016, the allottee is also obligated to participate towards registration of

the conveyance deed of the unit in question. Therefore, the respondent
is directed to handover possession of the flat/unit after obtaining the

occupation certificate from the competent authority and execcute

conveyance deed in favour of the complainant in terms of section 17(1)
ofthe Act of 2016 on payment of stamp duty and registration gharges as
applicable.

H. Directions of the Authority:

374 Henee, the Authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to the
Authority under Section 34(1):
I.The respondent/promoter s directed (o pay interest to the
complainant against the paid up amount at the prescribed rate of 10.80%,
per annum for every month of delay on account of delayed possession
charges, from the due dato of possession i.e, 22.01.2020 1l issuance of
valid offer of possession after obtaining completion certificate from the
competent authority plus two months or actual handing over of
possession, whichever is earlier, as per Section 18(1) of the Act of 2016
read with Rule 15 of the Rules, ibjd.
it. The respondent shall deduct/ adjust the amount already paid to the
complainant on account of monthly benefits from 22.01.2020 till March,
2022,
Hi.The arrears of such interest accrued from 22.01.2020 till the date of
order by the authority shall be paid by the promoter to the allottee(s)
within a period of 90 days from date of this order after ddjustment of
outstanding dues, if any, from the complainant and interest for every
month of delay shall be paid by the promoter to the allottee(s) before 10
of the subsequent month as per Rule 16(2) of the Rules,
iv.The rate of interest chargeable from the allottee(s) by the promoter, in
case of default shall he charged at the prescribed rate i.e, 10.80% by the
respondent/promoter which is the same rate of interest which he
promoter shall be liable to pay the allottee, in case of default i.c., the
delayed possession cha FEes as per Scction 2(za) of the Act.
The respondent is directed to handover the possession of the unit
On payment of outstanding dues if any, after obtaining oce lipation
certificate from the competent authority and to get the conveyance

deed of the allotted unit executed in favour of the complainant in
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terms ol section 17(1) of the Act 0F 2016 on payment of «

tamp duty
and registration charges as applicable.

vi.The respondent shall not charge anything from the COM

Is not the part of the agreement dated 30.12.2016 as wel
Housing Policy, 2013,

plainant which

| as Affordable

35. Complaint stands disposed of.

36 File be consigned to registry.

S s

(Arun Kumar)
Chairman
Haryana Real Estate Regulatory Authority,

Gurugram
Dated: 07.04.2026
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