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Complaint no. 762 of 2022

Mr. Hemant Saini, Counsel for the respondent through V(.

ORDER (PARNEET 8. SACHDEV-CHAIRMAN)

I Present complaint has been liled by complainant under Section 31 of the
Real Estate (Regulation & Development) Aet, 2016 (for short Act ol 2016)
read with Rule 28 of The Haryana Real Estate (Regulation & Development)
Rules, 2017 for violation or contravention of the provisions ol the Act of
2016 or the Rules and Regulations made thereunder, wherein it is inter-alia
prescribed that the promoter shall be responsible to fulfil all the obligations,
responsibilities and [umctions towards the allotiee as per the terms agreed

between them,

A. UNIT AND PROJECT RELATED DETAILS

2. The particulars of projeet, details of sale consideration, amount paid by the
complainant, date ol proposed handing over the possession, delay period, if

any. have been detailed in the following table:

!*:N::. ;arlir:ulars Details
. Name ol the project. Parklands, Scetor-86, Faridabad.
2, Nature of the project. | Residential
3. RIERA Registered/not | Not Registered
regisiered
4. Details of unit. I*-45-02. 497 sq. vds.
Fage 2 of 42
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Date of booking

16.11.2019 by paying Rs 12 lacs.

Allotment letter

16.11.2019

[Date ol builder buyer
agreement with
complainant

30012019

Due date of posscssion

As per opted payment plan.

9.

Possession clause in
BBA ( Clause 2.1)

Subject  to  force  majeure
circumstances,  intervention  of
statutory authorities anl
purchaser having timely complied
with all its obligations, formalities
or documentation as
preseribed/requested by
Seller/Confirming  party  under
this agreement and not being in
default under any part of ihis
agreement  including  but not
limited to the timely payment of
installments of the 1otal  sale
consideration as per the pavinent
plan opted, other charges and
stamp  dwty  and  regisiration
charges, the  Seller/Confirming
party shall offer the possession of
the said plot to the purchaser as
per pavment plan opted by the
purchaser.The  Seller/Confirming
pariv shall be additionally entitled
fo a grace period of 6 months
(grace period) affer the expiry of
the said commitment period for
making offer of possession of the
said plot.

VR

Total sale
consideration

X 1,13,54,000/-
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I1. Amount paid by T 1.22.55,114/-
complainant

12, OlTer of possession. 04.12.2019 with demand of’

21.01.54.000/-

13. Maintenance and 14.09.2020
Service agreement

14, Date ol conveyance 15.06.2021
deed

et Date o NOC for 21.06.2021
physical possession

16, Date of physical 29.11.2023
possession letter

B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT

. That a meeting was held on 16.11.2019 between the petitioner/his

representative and Mr. Saurabh Paliwal, designation sales exceutive, of the

project at XCE house, Ist loor. Kasturba Gandhi Marg, Connaught Place.

New Delhi 170001, when Mr. Saurabh Paliwal and other exccutives.

explained the nature of the property which will be developed/handed over to

the pelitioner.

. Two Cheques amounting to Rs. 900000/ and Rs. 300000/~ was Paid by the

petitioner/his representative to M/S BPIP Limited as advance deposit Tor

booking the plot in the project. A copy/proofl of the Cheque is annexed at

Annexure P/ P20 M/S BPTP Limited. the promoter ol the project
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acknowledged the receipt of the said amount of Rs. 900000/~ and Rs.
5300000/~ advance deposit for booking the plot. An Allotment letter,
Weleome letter, Payment Schedule annexure and Receipt ol payment were
handed over to the petitioner/his representative. A copy ol the Allotment
letter, Welcome letter, Payment Schedule annexure and Receipt of payment

is annexed as Annexure P/3. P4, P/5, P/6. P/T.

That a Plot Buyar's Agreement was signed on 30.11.2019. Amongst M/S.

BPTP Lid., MRS, Anshupriya, M/S. Countrywide Promoters Pvi. Lid. Copy

of Plot buyer's agreement is annexed at Annexure P/§,

That letter lor offer of Possession and Statement of Account cum Invoice
received by the petitioner/his representative on 04.12.2019.Copy ol the
Letter Tor offer ol Possession and Statement of Account cum Invoice arc

annexed at Annexure P/10.

. That on 05.12.2019 Two Cheques amounting to Rs. 900000/~ and Rs.

900000/~ otal  amount Rs. 1800000/~ was Paid by the petitioner/his
representative o M/S BPITP Limited. A copy of the Reeeipts of payment is
annexed as Annexure P/ PAL20On 26 Dee 2019 Three Cheques amounting
o Rs. 900000/, Rs. 900000/~ and Rs. 500000/-, total amount Rs.
2300000was Paid by the petitioner/his representative to M/S BPTP Limited.

A copy ol the Reeeipts o payment is annexed as Annexure P/13. P14, P/1S.
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That on 17.01.2020 Five Cheques amounting to Rs. 900000/~ Rs, 900000,
Rs. 900000/- , Rs. 500000/~ . and Rs. 400000/~ total amount Rs. 3600000/~
was Paid by the petitioner/his representative to M/S BPTP Limited. A copy
ol the Receipts ol payment is annexed as Annexure P/16, P/17. P/18. P/19.

P20,

That on 22.01.2020 One¢ Cheque amounting to Rs. 200000/~ was Paid by the

petitioner/his representative to M/S BPTP Limited. M/S BPTP Limited, the
promoter ol the projeet acknowledged the receipt of the said amount ol Rs.
200000/~ for the said plot. Reeeipts of payment were handed over 1o the
petitioner/his representative. A copy ol the Reecipts of payment is annexed

as Annexure P21,

10. That on 28.02.2020 One Cheque amounting to Rs, 1000000/- was Paid by

the petitioner/his representative to M/S BPTP Limited. A copy ol the

Reecipls of pavment is annexed as Annexure /22,

[1. That on 27.05.2020 Three Cheques mm}unliﬁg w Rs. 950000/~ Filty

Thousand), Rs. 264000/- (and Rs. 40000/-, total amount Rs. 1254000/~ was
Paid by the petitioner/his representative to M/S BPTP Limited, A copy of the

Reeeipts ol payment 18 annexed as Annexure /23, P24, P/25.

12.Maintenance and Service agreement of Plot: F45-02 in Parklands situated at

I'aridabad [laryana reccived by Petitioner/his representative on 31.08.2020,
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A copy of the Receipts of BPMS maintcnance agreement is annexed as

Annexure P/26.

13. That on 01.09.2020 Two Cheques amounting to Rs. 85769/~ and Rs. 80000/-
- total amount Rs. 165769/~ was Paid by the petitioner/his representative Lo
M/S Business Park Maintenance Scrvices Pyt Lid. A copy ol the Receipts of

payment is annexed as Annexure P27, P/28.

[4. That on 01.09.2020, One Demand Drafl amounting to Rs. 341000/~ was Paid
by the petitioner/his representative o M/S BPTP Limited. A copy ol the

Reeeipts of payment is annexed as Annexure P/29,

15 That on 14.09.2020 Maintenance and service agreement was signed Between
M/S Business Park Maintenance serviees Pyt Ld. A copy of the Receipts ol
Maintenance and serviee agreement is annexed as Annexure P/30, Recovery
letter for interest and  holding  charges received by Petitioner/his
representative on 17.09.2020.A copy of the Receipts of payment is annexed

as Annexure P/3 1.

16, That on 05.10.2020 Two Cheques amounting to Rs, 125000/~ and Rs.

-

10340/-, total amount of Rs. 135340/~ was Paid by the petitioner/his
representative to M/S BPTP Limited in respect of llolding charges and
interest. A copy ol the Receipts of payment is annexed as Annexure /32,

/33,

4,
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I'7.That on 05.10.2020 One Cheque amounting to Rs. 20283/~ was Paid by the
petitioner/his representative 1o M/S Business Park Maintenance Scryvices Pyt

[.td. A copy of the Receipts of payment is annexed as Annexure P/34,

[8. That on 13.01.2021 Recovery letter for extra stamp duty ol Rs. 227000/- lor
plot registration reecived by Petitioner/his representative. This extra stamp
duty was incurred due to delay in registration by M/S BPTP Limited.
Petitioner/his representative has paid all amount due to /demanded by M/S
BPTP Limited including registration charges / stamp duty, Interest. 1olding
charges cle. on 27 May 2020.A copy ol the recovery letter for extra stamp

duty is annexed as Annexure P/33.

19. That on 09.04.2021. One Cheque amounting Lo Rs. 227000/- was Paid by the
petitioner/his representative o M/S BPTP Limited in respeet ol extra stamp
duty for plot registration. M/S BPTP Limited. the promoter of the project
acknowledged the receipt of the said amount of Rs. 227000/~ [for the said

plot. A copy ol the Receipts ol pavment is annexed as Annexure P/36

20.That on 09.04.2021, One Cheque amounting to Rs. 2180/- was Paid by the
petitioner/his representative to M/S Business Park Maintenance Services Pyt
Ltd. for clectricity charges and common arca maintenance charges. A copy ol

the Reeeipts of payment is annexed as Annexure P/37.
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21.That on 24.04.2021, Onc Cheque amounting to Rs. 9542/~ was Paid by the
petitioner/ his representative o M/S Business Park Maintenance Services
Pvt. Lid. for cleetricity charges and common arca maintenance charges, A

copy ol the Receipts ol payment is annexed as Annexure /38,

22, That the Conveyance deed is made and exceuted at Faridabad on 15th June
2021 Between M/S, BPTP Ltd. And M/S. Countrywide promoters Pyt [4d,
In favour of Mrs. Anshupriya. A copy of the Conveyanee deed is annexed as

Annexure /39,

23.That on 21 Jun No objection certificate for giving physical possession of
Plot No 145-2 in Block I in Parkland, sector 88 Faridabad laryana received
by Petitioner/his representative. A copy ol the No objection certificate [or

giving Physical possession is annexed as Annexure /40,

24.Petitioner/his  representative have visited o M/S BPITP local office al
laridabad and head office at New Delhi al various oceasion to get physical
possession. and requested via mail as well for same but Respondent olTice is
not giving any answer neither responding to my emails. A copy of the email
correspondence  regarding  giving  Physical possession is annexed as
Annexure P41 Bven aller repeated request by the Complainant, the
Respondent has neither removed/returned interest, holding charges nor

removed/returned extra stamp duty.Fecling aggrieved. present complaint has
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C. RELIEF SOUGHT

25, That the complainant  secks tollowing reliel” and  dircetions o the

respondent:-

il

Physical possession of the said plot should be handed over 1
the complainant.
Interest amount ol Rs. 5471193/ (Fifty-Four 1akh Seventy-
One Thousand One Tundred Ninety-Three Rupees), till date
01 May 2022, and until the possession of the plot is given Lo
the complainant as applicable. is 1o be paid to the Petitioner
duc to delay in possession. The said amount is caleulated on
page 31-32 (Details of the amount ol interest being claimed)
at the rate of 8% per Anum. the same rale s
used/demanded by the Respondent. The rate ol interest is
mentioned i the Tax invoice P/9, statement ol aceount cum
invoice P/10, Plot Buyer Agreement P/8 para 1.2 (d) and
Maintenance and Service Agreement P30 para 4.3,
Interest and Holding Charges illegally collected by M/S,
BPTP Pvt. Lid of Rs. 135340/- (One Lakh Thirty-Five
Thousand Three Hundred Forty Rupees) is to be returned
back 1o the Petitioner.

n”
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Common Arca Maintenance Charge and electricity  bill
Hlcgally collected by M/S. Business Park Maintenance
Services Pvl. Lid, ol Rs, 197774/<(One [akh Ninely-Seven
Thousand Seven Tundred Seventy-Four Rupees) 1s o be
returned back o the Petitioner.

Fixtra Stamp duty for Plot Registration illegally collected by
M/S. BPTP Pvi, Lid of Rs. 227000/~ (Two Lakh Twenty-
Seven Thousand Rupees) is to be returned back to the
Petitioner, This was duc to delay in registration of Plot from
M/S. BPTP Pvt. Ltd. Even alier Complete Pavment was
done by Petitioner/his representative,

Compensation for not giving Physical Possession at the rate
ol Rs. 50000/~ per month or as decided by the honorable
court from date 01.09.2020 (date on which all demand and
dues was paid 10 M/S. BPTP Pyt Lid) till date 01.05.2022
for 20 Months is Rs. 1000000/~ (Ten Lakhs Rupees) is o be
paid Lo the Petitioner.

Compensation for the enormous harassment and mental
stress Lo the complainant due Lo delay in possession,
Connecting road to the said plot should be construeted.

The said plot should be connected to main road as per plan,

so that the complainant can reach to his plot and all type of
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construction material and other vehicle can reach 1o the said
plot.

X. Blectricity and water connection should be provided to the
said plot so that complainant can commenee construction ol

his plot.
D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondent filed detailed reply on 15.05.2023
pleading therein:

26.That the Conveyance Deed has been exceuted in favour of the Complainant
on 15.06.2021. whereby the Complainant on account of accepting  the
physical possession ol the allotted plot acknowledged vide clause 3 of the
Conveyance deed, that the Complainant had taken the physical possession ol
the plot alter due verilication and inspeetion and therein no objection with
regards. to the arca, location, dimension ete. Complainant had duly verified
the plotand undertakes not to raise any dispute/claim with the Respondent in
[uture against the plot,

27.That the respondent had out performed it contractual obligation towards the
complainant as it has given the physical possession of the plot to her.

28 That vide clause 2 ol the subject o loree majeure the respondents had
proposed o olfer possession as per the - payvment plan opted by the
complainant subject to timely payment of total sale consideration, It is
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submitted that respondent had offered possession of the plot 1o the
complainant vide offer of possession dated 04,12.2019. therealier respondent
had issucd no objection certificate lor giving possession ol the plot vide
certificate dated 21.06.2021, subsequently conveyance deed was exceuted
between the parties.

29, That the respondent is lelt with no contractual objection towards the physical
handover of the plot as conveyance deed had alread ¥ been exceuted between
the parties. Since. while offering the possession of the plot by the respondent
is well within the purview ol clause 2 of the agreement, considering which
no cause ol action whatsoever has ever arisen in [avor of complainant,

30. That it is germane 1o bring to the kind attention of this IHon'ble Authority that
the Complainant has knocked the doors of this Hon'ble Authority  for
redressal ol their alleged grievances with unclean hands. i.c. by not
disclosing material facts pertaining to the case at hand and also. by distorting
and/or misrepresenting the actual factual sitvation with regard to several
aspects. It is Turther submitted that the Hon'ble Apex Court in plethora of
Judgments has laid down strictly. that a party(ics) approaching the Court lor
any reliell must come with elean hands. i.c. without concealment and/or
misrepresentation of material [acts, as the same amounts to fFaud not only
against the Respondent but also against the Court and in such situation. the

Complaint is liable to be dismissed at the threshold without any lurther

adjudication.
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31.That the Complainant furthermore concealed from this Hon'ble Authority
that the Respondents has already olfered the possession of the Plot in
question 1o the Complainant way back in 2019 i.¢. 04.12.2019. [lowever. the
Respondent  had  performed  its  contractual  obligation  towards  the
complainant and have executed the Conveyance deed in favour of the
Complainant,

32.That the Respondent had performed its contractual obligation on various
occasions and have intimated the complainant 1o take physical possession of
the plot e vide offer of possession dated 04.12.2019, Convevance deed
dated 15.06.2021 and lastly by No objection certificate vide dated
21.06.2021 regarding physical possession of the plot.

33.I'rom the given premisce. it is very well established that the Complainant with
malafide intention in order to shicld her own case has approached this
[Ton'ble  Authority with unclean hands by distorling, concealing and
misrepresenting the relevant facts which ar¢ necessary lor the proper
adjudication and to meet the ends of justice. It is Turther submitled that the
sole intention of the Complainant is to unjustly enrich hersell at the expense
ol the Respondent by filing this frivolous Complaint which is nothing but
gross abuse ol the due process ol law. It is [urther submitted that in light of
the fleet ol precedents laid down by the Hon'ble Apex Court, the present

Complaint warrants dismissal without any Turther adjudication.
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34. That it is the complainant who have failed 1o oceupy the said plot despite the
exccution of conveyance deed in her favour.

E. ADDITIONAL DOCUMENTS BY THE PARTIES

35, Complainant had liled photographs of plot in registry on 06.09.2023,

36.Complainant had placed detailed caleulations in registry on 08.11.2023,

37.Complainant had filed written arguments and copy of physical possession
letter dated 29.11.2023 in registry on 26.02.2024.

38. Respondent had filed an application in registry on 13.05.2024 stating that
respondents were direeted 1o physically handover the plot to the complainant

vide order dated 11.10.2023. Respondents have complied with the dircetions

dated 29.11,2023. Copy of letier is annexed as Annexure-A. The possession
of the plot handed over to the complainant is [ree from any type of
encroachment and have been duly handed over w the Complainant aller its
out most satisfaction ol the plot, whereby the Complainant had duly
inspeeted the plot It is further submitted that the Complainant have taken the
vacant  possession of the plot vide physical possession  letter  dated
29.11.2023, and have duly proceed with the constructions activitics al the
sile, enclosed herewith are the photographs ol the constructions activitics
going at the site marked as Annexure-13.

39.Respondent had filed an application in registry on 09.09.2024 stating that

vide order dated 14.05.2024 respondent were dirceted to place on record
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statement ol receivables and payables. It is submitted that, since it's a CD
exceuted case, nothing is pending on account ol receivables and payables:
Complainant had duly taken posscssion of the unit.That the process of
handover. is claborated below for the ready reference of the Hon'ble
Authority.,

-Payment ol all dues i.c for BPTP and Stamp Duty. as per Annexure-'A' and
lor BPMS as per the invoice shared, within 30 days from the date of OOP,
-Submission of all documents as per Annexure-'13' o QOP,
-lixecution of Maintenance Agreement with Business Park Maintenance
Services Pyt Lid.
-Deposit ol fixed deposit or bank guarantee for VAT/EEDC as seeurity. if
applicable.
-Completion ol final ¢hecking ol accounts and documents by us within 30
days [rom the receipt ol [ull payments and all documents.
-All the modalities (including purchase of stamp papers) for exeecution and
registration ol the conveyance deed to be completed. Post that yvou will be
requested o choose a date of mutual convenience [or execution and
registration ol conveyance deed.
-Iixecution  of  conveyance deed and  issuc of NOC  [or physical
possession/physical handover of plot. A copy of offer of possession is
marked herewith as Annexure-A.

w

Page 16 of 42



Complaint no, 762 of 2022

-Itis submitted that the Respondent had duly complied with the direetions of
the Hon'ble Authority vide order dated 14.05,2024.

40. Respondent had filed application in registry on 09.12.2024 reiterating the
submissions already made in application filed in registry on 09.09.2024,

41. Complainant had filed an application in registry on 24.11.2025 stating as
follows:-
-1t is submitted that vide order dated 15,05.2025, Complainant was dirceted
W place on record the notice of common arca mainlenance charges
demanded by BPTP. A copy of order dated 15.05.2025 is marked herewith
as Annexure -A.Copy of common area maintenance charge dated 24.06.2025
is attached herewith as annexure - B,
-Total amount demanded by BPTP till 24.06.2025 is Rs. 7.03.732/-.
-It 15 submitted that Actual physical possession date is 29.11.2023. BP1P
rate ol maintenance charge is Rs, 9677/~ lor three months. Total Common
arca maintenance charge from 29,11.2023 10 29.11,2025 is Rs. 77.416/-.
-1t is also submitted that complainant has already paid advance maintenance
charge for 15 months of Rs. 57473/~ in order to get convevance deed
completed.
-Copy ol eleetricity bill dated 24.06.2025 is attached herewith as annexure -
C.

-Copy ol Occupancy certificate dated 06.10.2025 is attached herewith as

annexure-1). n/)/
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It is further submitted that BPI'P demand for common arca maintenance
charge is highly inflated and beyond my understanding. Interest al 18% is
also charged even alier court order.

F. ARGUMENTS OF COUNSEL FOR COMPLAINANT AND
RESPONDENT

42.Adv. Hemant Saini. L.d. counsel for respondent relicd upon Seetion 11(4)

(a) of RE(R&D) Act.2016 which is as Tollows:-

Section 11 Functions and duties of promoter.

covewin(4) The promoter shall{emphasis laid)—

(a) be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made thereunder
or to the allottees as per the agreement for sale, or to the association of
allotiees, as the case may be, till the conveyance of all the apartments,
plots or buildings. as the case may be, 1o the allotices, or the conmon
areas fo the association of alloitees or the compeltent authorily, as the
case may he:

Provided that the responsibility of the promoter, with respect
to the structural defect or any other defect for such period ax is
referved (o in sub-section (3) of section 14, shall continue even after
the convevance deed of all the apartments, plots or buildines, as the
case may he, to the allottees are executed

43. Heargued that word used in seetion is “shafl and till the conmvevance of
apartments. Proviso deals in negative specifying only for structural
defeet. Legislature has specilically used shed!” fill the comvevance and

therealler role of proviso comes in, Ilerein. stage ol execution ol

conveyance deed has been categorized. Builder is liable for all obligations

and responsibilities only upto stage of conveyvance deed. Legislature

consciously used word “shall” which establish that afier convevance deed
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what all survives, Proviso has been incorporated in o specily the
obligations/duties which will survive alter exceution of conveyance deed,
There is no ambiguity in language. After exceution of conveyance deed.
relation ol promoter and allottee comes to an end qua the obligations ol
promoter/builder. As soon as execution of conveyance deed takes place,

relations of partics as well as obligations of the parties comes to an end.

4. e referred (o Section 14 (3) of RI (R&D) Act.2016 1o submit that the

time period o' 5 years has been preseribed in Act for bringing into notice
the structural deliet.

Scction 14-Adherence to sanctioned plans and project specifications by
the promoter,

e (3) I case any structural defect or any other defect in workmanship.
quality or provision of services or any other obligations of the promoter as
per the agreement for sale relating to such development is broueht to the
notice of the promoter within a period of five years by the allottee from
the date of handing over possession, it shall be the duty of the promoter
to rectify such defects without further charge, within thirty davs, and in
the event of promoter's failure to rectify such defects within such time, the
agerieved allottees shall be entitled 1o receive appropriale compensation
in the manner as provided under this Act,

. F'or relying upon the interpretation of word “ll', reference has been made

o Cambridge dictionary, wherein it has been stated as ‘till-up to (the
time); until’. Ixample like, before. by | till , until, Ile stated that by using
word “ull” in Section 11 (4) (a). legislature Was aware ol the laet that time
period has been specilied.

"
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46, Judgment (page 4 wherein issucs have been (ramed) passcd by the
Authority in complaint no. 3282021 titled as Alka Sibbal vs Countrywide
Promoters Pvt Ltd passed on 17.08.2022 has been referred in support ol
plea that there is no contractual relationship between the parties alter
exceution of conveyance deed. Ie stated that appeal has been filed by
complainant’s counsel which is pending before Ton'hle Real listate
Appellate Tribunal, Chandigarh,

47. e relerred to Seetion 11 (2) of RE (R&D) Acl.2016 to submit that
Legislature was alive Lo situation/circumstances ol Real listate Sector and
has wisely inseried the proviso where the obligations of builder was
supposed Lo be continued even after execution of conveyance deed.

Seetion 11 (g)- pay all outgoings wntil he transfers the physical
passession of the real esiate project to the allottee or the associations of
allotiees, as the case may be, which he has collecied from the allotiees, for
the pavment of outgoings (including land cost, ground rent, municipal or
other local taxes, charges for waler or electricity, maintenance charges,
including mortgage  loan and interest on  mortgages or other
encumbrances and sucl other liabilities pavable to competent authorities,
beutks e financial instinions, which are velated 1o the project);

Provided that where any promoter fails to pay all or any of the
owtgomngs collected by him from the allottees or any liability, morteage
locnt and interest thereon before transferring the real esiate project 1o such
allotiees, or the association of the allottees, as the case may be, the
promoter shall continue fo be liable, even after the transfer of the
property, fto pay such outgoings and penal charges, if any, fto ithe
authority or peeson to whom they are pavabie and he liahle for the cost of
amy legal proceedings whicl may be taken therefor by sueh authority or

Jrersan;
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Dutics and obligations of the builder have been specilied throughout the
scheme of the Act. Words and proviso has been used to specily the stage

as to upto when those obligations will subsists.

48. Several judgments have been referred in support of plea that when words
ol stature arc clear and unambiguous then there is no room for any further
interpretation of it. Courts/Authorities are bound to give simple meaning to
il
L. All words employed thercin must be given their full meaning uniess
the same results in absurdity
1. Hlachi Devi (D) by LRs Vs. Jain Socictly Protection of Orphans 1.d.
(I'lag 1 Para 26)

2. Gurudevdatia VK SSS Maryadit Vs, State of Maharashtra, (IFlag 8 Para
26)
Waords must be understood in their natural, ordinary or popular
sense wnless leads 1o some abswrdity,
3. Sutters Vs, Briges (Ilag B Para 26)
No reason for limiting the natural and ovdinary meaning of words
wsed.

4. Dental Clinic ol India Vs. Hariprakash (Flag C Para 26)

Fage 21 of 42



Complaint no. 762 of 2022

Golden Rule: when wordys are not ambiguous, literal meaning has to
be applied.

3. Dayal Singh Vs, UOI (I'lag 1. Hlachi Devi Para 29)
The question is not what is supposed to have been intended but what
has been said.,

6. Grasim Industries Vs. Colleetor ol Customs (Ilag I¥)
Where words are clear and there is no obscurity, intention is elearly
comveved and no scope for court to take upon itself the rask of
amending /altering statutory PrOvisions.

7. Machi Devi (Flag 1 Para 32)
When legislature has employed a plain language, court is not
concerned with consequences,

8. Relerred (Argued in Lalu Prasad Yadav Vs. State of Bihar (I'lag 3 Para

8 onwards, 1810 21)

Robert Mitchell Vs, Soren (Para 17)
Words ought to be undersiood aceording to genuine and nararal
signification,

1. Courts not to adopt hypothetical construction

9. Union ol India Vs. Hansoli (I'lag 4)
When language is plain and unambiguous, Court must give effect 1o
words used and not be open to adopt nipothetical construction. Parg
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10. Ajay Pradhan Vs. State of MP (Flag 5 Para 7)

If plain words, we are bownd to construe them in ordinary sense,

King Emperor Vs. Benori Lal Sharma (Para 7)

"We must give effect to it whatever may be the consequences.,”
12. Swedish Match Vs, SEBI (Flag 6)

Where wordings are absolutely clear, recourse io different principles

of interpretation may not be resorted to. (Pera 51)

Harmonious construction, where expression is capable of more than

one meaning (Para 83 10 87)

Literal Construction (Para 93 1o 97, 102)

HI. Literal Interpretation
[3. Swedish Match Vs. SEBI (IFlag 6 Para 93-97)
14. Nathi Devi Vs. Radha Devi Gupta (Flag 7 Para 13)
15, Nasiruddin Vs. Sita Ram (Flag N, Para 14)
Cannot re-write or recast legislation
16, High Court of Gujrat Vs, Gujral Kishan Mazdoor (Flag 2 Para 16 ol
MNathi IDévi)
17. Gurudevdatta Vs. State of Maharashtra (Ilag & Para 28)
I8, Union of India Vs. Popular Construction (I'lag 15)
txpress Exclusion: but "not thereafier”
19. Padmasundera Vs. State of Tamil Nadu (1'lag 17)

“h

Fage 23 of 42



Complaint no. 762 of 2022

Court cannot read something in statute which is not there in it (Para
12t0 16)
IV. Superior Court/ Inferior Court
20. M.M.Thomas Vs. State of Kerala (Flag 10)
Nothing is within jurisdiction of ferior Courts unless expressiy
shown (Para 13)
V. Interpretation must remain interpretation and not descend into
interpolation.
21 Machi Devi Vs, Jain Society (Flag 1 Para 28)
VL Intention of legislature
22. Dayal Singh Vs. UOI (Illachi Ilag] Para29)
Intention must be found out from the langnage emploved in Statute
itself.
23. Padma Sundara Rao Vs. State of Tamil Nadu (Flag 17)
Court cannot read anything into a Stedtuitory provision which is plain
aned wnenmbiguous,
24. llarbhajan Singh Vs. Press Council of India (Flag 1)
Legislature does not waste its words.
No other meaning can be assigned except by doing violence 1o the
language employed
25, Grasim Industries Vs. Colleetor (Flag 1)

26. Ilachi Devi (Flag 1 Para 32)
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27. Nathi Devi Vs, Radha Devi Giupta (Flag 7)

Irrespective of consequence (Para 11)

If plain, no question of construction of Statute

Function is to discover trye legislative intent,

Construction attributing redundancy will not be aceepted. (Para 12)

28. Col, Prithi Pal Vs, UOI (Ilag 18 Para 8)

Court should adopt literal construction if it does not lead to an
absurdity (Flag 18 Para 8)

VII. Casus Omissus

29. Dr. Baliram Waman Iliray Vs, Mr. Justice B.1Lentin (Flag )

30. Kanta Devi Vs, 1OI (I'lag 11)

31. Shrimati Tarulata Shyam Vs, Commissioner of Income Tax (Flag )
If there be casus Omissus, defect can he remedied only by legislation
and not by judicial interpretation,

32. Major & St. Mellons Vs, Newport (Flag K Para 14 ol lachi)

Duty of Court is 1o interpret words legislature has used
Travel outside on voyage of discovery- prohibited

VIIL Legislation sceks to obviate some mischiel

33. Union Bank Vs. Abhijit Tca Co. (Flag 1)

34. RBI Vs, Peerless

No part of Statute and no word of Statute can be construed in
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35. Gurudev data Vs, State of Maharashtra (I'lag 8) Para 24)
IX. Purposive Construction
36. Hlachi Devi (Flag 1 Para 40, 45/1)
37. Punjab Land Development Vs, Presiding Officer, Labour Court
Chandigarh (Flag 1.)
38, Gopal Reddy Vs. State ol Andhra (I'lag M)
Purposive Approach for interpreting is necessary.
39, Swedish Match Vs, SIBI (Ilag 6 Para 15 of Nathi Devi Vs, Radha)
X. Not permissible to add words:
4. Lalu Prasad Vs. State of Bihar (Para 21)
41. Quebee Railway Vs. Vandry
Not permissible to add words which are not there.

49, Learned counsel referred to Seetion 39 of R R&1)) Act.2016 stating that
power ol review has been not given to the Hon'ble Authority, Whereas in
Section 53 (¢) of RI(R&D) Aet.2016 dealing with powers ol Tribunal has
specilically provided power (o ‘reviewing its decisions Proper structure
has been laid down by the legislature, Al one stage. Power of review is not
given but at the other stage: it is expressly given. Powers cannot travel
beyvond  statute, Distinetion of stage/powers has been made by the

legistature.

"
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S0.10e relied upon Para 34 of judgment dated 24.08.2020 passed by ITon"ble

Supreme Court in Civil Appeal no, 6239 of 2019 titled as We. Cdr.

Arilure Rahman Khan and Ors v D1 Southern Homes Pyt | id,

S1.He argued that complainant herein enjoys ownership right ol the unit and

has not placed any evidence of protest to any payments/ ¢xecution of
conveyance deed. Nothing bonalide has been placed on record o show

that they were aggrieved at time of exceution ol conveyance deed.

f ]

52, In present case, all obligations qua Scction 11 of Act stands fullilled.

Alter getting convevance deed in year 2021, complainant has [iled present
complaint afier expiry of | year approximately in year 2022, No
entitlement is made out in favor of complainant to any of the reliels

sought,

33. Complainant has argued that relief of delay interest is duly provided (o the

allottee as per Scetion 18 of RERA Act.2016 . Further he stated that
maintenance charges and clectricity bills be revised w.e.f date of physical
handing over of possession i.e. 29.11.2023, Overpaid amount be returned
to complainant. Construction has started alter year 2023, Amounts were

paid under protest to respondent,

54.AL this stage, complainant was asked (o point out the evidence of making

payments under protest? To it Id. counsel for complainant stated that no

vy

prool/evidence is available on record,
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G. ISSUES FOR ADJUDICATION
35, Whether the complainant is entitled to the reliels sought or not? I Yes,

the quantum thereof’

H.  FINDINGS AND OBSERVATIONS OF THE AUTHORITY

56. Al the outsel, respondent has taken an objection that complainant had
exeeuted @ conveyance deed dated 15.06.2021 and therelore. the transaction
between the complainant and the respondent has been concluded and no right or
lability can be asserted by respondent or the complainant against the other,
Therefore, the complainant is estopped from claiming any interest in the lacts
and circumstances ol the case. At this stage, it is important o look at the
definition of the term, deed, itsell in order to understand the extent of the
relationship between an allottee and promoter, A deed is a written document or
an mstrument that is scaled. signed and delivered by all the partics 1o the
contract (buyer and seller). It is a contractual document that includes lcgally
valid terms and is enforceable in a court of law. It is mandatory that a deed
should be in writing, and both the partics involved must sign the document.
Phus. a conveyance deed is essentially one wherein the seller transfors all rights
to legally own, keep and enjoy a particular asset. immovable or movable, In this
case, the asset under consideration is immovable property. On signing a
conveyance deed. the original owner transfers all legal rights over the property

in question 10 the buyer, against a valid consideration (usually monctary).
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Therelore, a. conveyance deed. or 'sule deed! tmplies that the seller signs a
document stating that all authority and ownership of the property in question
has been transferred to the buver,
57. From above. it can be said that taking over the possession and therealier
exeeution ol the conveyance deed can best be termed as respondent having
discharged its liabilitics as per the buyer's agreement and upon taking
possession. and/or exceuting conveyance deed, the complainant never gave up
her statutory right (o seck delayed possession charges.
58. It is noteworthy to mention here that in Appeal no. 272, 273, 274 o 2019
titled as Manju Arya vs M/s 'TDI Infrastructure Pyt 1.4d. 1lon'ble Haryana Real
Listate Appellate “I'ribunal. Chandigarh vide order dated 19.01.2021 has
observed that the cause of action which had alrcady accrued 1o the allottee
against the promoter due to non-fulfilment ol the obligations as per the
agreement for sale shall not stand extinguished with the exceution of the
conveyance deed. Whatever statutory rights had acerued to the allottee prior Lo
the conveyance deed cannot be deleated with the subsequent exceution and
registration ol the conveyance deed. Relevant part ol the order 15 reproduced
below:

IS s far ay appeal no.273 of 2019 is concerned. no doubt, the

comveyance-deed was already exeented and registered on the date of filine

the complaint no.718 of 2018. But, in owr view the execution and registration

of the conveyance-deed will not absolve of the promoter of the liability which

had accrued before the execution and registration of the conveyance-deed.

Tlhe moment the delay has occurred in the delivery of possession, the
statutory right to claim the compensation had occurred fo the appellant

e
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which cannot be subsequently extinguished with the execution and
registration of the conveyance-deed.

19.The learned Adjudicating Officer has referred to Section 1T sub seetion 4
(a) of the Act to dislodee the ¢laim of the appellants which reads as under -
"L Functions and duties of promoter,

() The  promaoter  shall-  (a)  be responsible  for  all  oblisations,
responsibilities and functions wnder the provisions af this Act or the rules
and regulations made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case mav bhe, till the
comveyance of all the apartments, plots or buildings, as the case may be, o
the allottees, or the common areas to the association af allottees or the
competent authority, as the case may be: Provided that the responsibility of
the promoter, with respect to the structiral defect or any other defect for
such period as is referved 1o in sub-seetion (3) of section 14, shall contime
even after the conveyance deed of all the apartments, plots or buildings, ay
the case may be, to the allottees are executed

20. As per the aforesaid provision of law, the promoter shall be responsible
Jor all the obligations, responsibilities and functions under the provisions of
the Act or the vules and regulations made thereunder or to the callotiees as
perthe, agreement for sate 1ill the convevance of all the apartments, plots or
buildings, as the case may be. This provision does not sen' that the canse of
action which had already acerned 1o the allotiee against the promoter due 1o
non-fulfitment of the obligations as per the agreement for sale shall stand
extinguished with the execution of the convevance-deed. Whatever statutory
rights had accrued 1o the allottee prior to the conveyvance-deed, cannot be
defeated with the subsequent execution and registration of the conveyvance-
deved

21 The Hon'ble Apex Court in case We. Cdr. Awvtfur Ratunan Ko and Ors,
Vs. DLIY Southern Homes Pvt. Lid and Ors, 2020(3) RCR (Civil) 544 has
laid down as under: - “The developer in the present case has undertaken fo
provide a service in the nature of developing residential Slais with certain 13
had  Complaint No.S0S/2020 amenities and remains amenable o the
furisdiction af the Consuner Fora. Conseguently, we are wnable to subscoribe
to the view of the NCDRC that flat purchasers who oblained POSSession or
executed Deeds of Convevance have lost their right to make a claim for
compensation for the delaved handing over of the flats. ~

22 Thus, the Hon'ble Apex Court has calegorically laid down that the
purchasers will not lose their right to claim compensation for the delaved
handing aver of the unit on the ground thal the possession has heen
delivered and deed of convevance has been exvecuted This athorine is
squwarely applicable (o the controversy in land

23. Lven though this fudement has been rendered by the Hon'ble Apex Court
under the Consumer Protection Act. 1986 b the principle of law faid dovwn
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by the Hon'ble Apex Cowrt in the aforesaid judgment will also be applicable
lo the cases under the Act. Thus, we are of the considered opinion that mere
execution of the conveyance-deed by the respondent/promoter qua plot
10,663, Block no.L, TDI City at Kundli, Sonipat, larvana (Complaini
No. 7182018, Appeal No.273/2019) will ot extingwish the rvight of the
appellant/allottee to claim the compensation which had elready acerned 1o
her much before the exeeution of the cenvevance-deed. "

Also, the para 35 of judgment dated 24.08.2020 titled ay Wg. Cdr. Arifur

Rahman Khan and Aleya Sultana and Ors. Vs. DLF Southern Homes P,
Ltd, (mow Known as BEGUR OMR Homes Pvt. Ltd.) and Ors. (Civil
appeal no.6239 of 2019) is reproduced herein below:
"33, The flat purchasers invested hard earned money. It is only reasonable
to presume that the next logical step is for the purchaser to perfect the title
1o the premises which have been allotted under the terms af the ABA. But the
submission of the developer is that the purchaser forsakes the remedy before
the  consumer forum by seeking a Deed of Convevance, To aecepl such o
construction would lead to an absurd consequence of requiving the
purchaser either to abandon a just ¢laim as a condition Jor obtaining the
comeyance or to indefinitely delay the execution of the Deed of Comevance
pending protracted consumer litigation. "

39, Authority observes that the complainant/allottee has invested her hard-
carned money and there is no doubt that the promoter has been enjoying
benefits of it. Next step thereafier is to get their title perfected by exeeuting a
conveyance deed which is the statutory right of the allottee. Also. the
obligation of the developer promoter does not ¢nd with the exceution of 4
conveyanee deed, The essence and purpose of the Act was 1o curb the menace
ereated by the developer/promoter and saleguard the interests of the allotices
by protecting them from being exploited by the dominant position ol the
developer which he thrusts on the innocent allotices. Therefore, in furtherance
to the Hon'ble Apex Court judgment and the !;lW laid down in the Wg. Cdr.

Arifur Rahman (supra). this Authority holds that even after exceution ol the
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conveyanee deed, the complainant cannot he precluded lrom her right o seek
delay possession charges from the respondent-promoter. Keeping in view the
aloresaid discussion. it is deeided that the complaint is maintainable. [towever.,
the reliels sought by the complainant has to be evaluated on basis ol other
principles like deluy and laches, applicable of statutory provisions ele.. Same
has been dealt below at length in further paragraphs.

60.  Factual matrix of the casc is that a unit was booked by the complainant in
the project being developed by the respondent namely “Parklands™ situated at
I'aridabad, Iaryana in the year 2019, Builder buyer agreement lor the unit/plot
no. 1-45-02. 497 sq. vds was executed between the partics on 30.11.2019, In
terms of clause 2.1. the possession of the unit was (0 be delivered as per opted
payment plan. An amount ol ? 1,13,54,000/- has been paid by the complainant
against the basic sale consideration of % 1,13,54,000/-. Out of said amount. last
amount ol * 1.25.000/~ has been paid by ¢omplainant on 05.10.2020. An olfer
ol possession was made o complainant on 04.12.2019 along with demand of
2 LOL54.000/~ (demand of R 3.41.000/- for stamp duty charges). Lo said offer,
complainant made the payments in vear 2020-2021 and 20l conveyanee deed
exceuted in her favor on 15.06.2021. No objection certilicate Tor giving
possession ol plot to complainant was issued on 21.06.2021. Grievance of the
complainant herein is that respondents did not deliver actual possession ol unit

to complainant even after execution of conveyance deed and NOC. Therealicr,

il
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complainant had liled present complaint in vear 2022 secking actual possession
and delay interest
61, As per clause 2.1 ol the builder buyer dgreement. possession ol the unit
was Lo be delivered as per opted payment plan along with grace period ol 180

days for making offer ol possession. Plan is provided in Schedule-1 which is as

[ollows:-
'Sr. | Stage | Allied charges
' no.
I At the time ol Booking 12 lakh
2. | On olfer of possession (within | Complete 100% of TSC | Registration

| 30 days from date of booking) | charges.

fa
1=

Timeline for possession (for offer) is 16.12.2019. Grace period does not
come into picture as oller of possession was made within time on 04.12.2019.
In pursuance ol said offer. complainant had paid 100% amount towards sale
consideration alongwith registration charges upto 09.04.2021. Same is evident
[rom payment of' 2 227,000/~ as registration charges paid by complainant on
09.04.2021. Accordingly. deemed date for possession works oul to (09.04.2021.

63, Fact remains that an offer for possession was issued to complainant on
04.12.2019 along with demand ol 2 1.01.54.000/- (demand of % 3,41.000/- for
stamp duty charges). In aceeplance ol said ofler, an amount of' 2 1.10.55.114/-
was paid by the complainant upto (09.04.2021. Therealier. complainant gol
conveyancee deed executed in her favor on 15.06.2021. NOC for handing over

physical possession was issued on 30.06.2021. But actual possession ol the plot
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was not handed over 1o complainant. Authority had passed detail order dated
I1.10.2023 observing that complainant could not enjoy the possession of plot
even aller conveyanee deed. Order dated 11.10.2023 is reproduced below or
relerence:-

“Case was heard at length on 05.07.2023, After hearing arguments of hoth
parties, Authority had made following observations:-

. After hearing submissions of both parties, it is observed that in this case
physical possession of the plot has already been delivered 1o the complainant
and further convevance deed has also been execnted on | 2.06.2021, Prima facie
there is no contractual obligation remaimng on the part of respondent,
Complainant has filed present complaint seeking physical possession of the plot
with a claim that at the time of delivery of possession there was no roud
connectivily at site neither pf'f)per demarcation had been done by the
respondent, These claims have been vehemently refited by the respondent.
Complainant  has  approached  this Authority almost a yvear after (taking
possession of hooked plor elaiming thet said possession way of an incomplete
plot. Hovever, complainant has Jailed to substantiate Jrer claim with way
documentary  evidence or photographs  of  site at the time. Therefore,
complainant is directed to file document. if any, (o verify the fact that indeed at
the time when possession of plot in question was handed over the plot in
question was incomplete, Respondent is directed (o file an affidavit stating that
at the time of convevance deed all fucilities were available af site ineluding
road . connectivity and proper  demarcation. Both parties shall file  their
respective documents within three weeks with advance copies supplied to eacl
ather."

2 dn compliance of order dated 05,.07.2023, complainant has filed photographs
of the site in question wherein it is visible that there is a bowndeary wall at the
site of the plot of the complainant. She has further Jiled copies of Show eause
netices deted 16,02, 2023 aiel (06032023 jssiredd hv the office of Distriet Town
Planner, Enforcement, Favidabad and My, N.K Sharma, President of RWA Villg
Cwners  Association,  F-Block, Sector 88, BPTP.  Faridabad regarding
wnauthorised boundary wall and gate on 12M wide service road without any
prior permission from the department, My, Bineel, representative of  the
complainant submitted that the photographs of the site and the notice issued e
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DTP, District Town Planner, Enforcement, Faridabad prove that the access (o
the plot of the complainan had been blocked by the wneanhorised howndary
wall which made it difficuir for the complainant 10 wtilise the same without
hindrance. lle further referred to email dated 30.06.2021, annexed at page 129
of complaint file, sent to the respondent compeany immediately after execution af
the convevance decd wherein complainant has explicitly stated that she is not
able 1o start construction over said plot as the road access to her plot iy
hinelered.

3. Mr. Bineet argued that as per the terms of offer of possession dated
O04.12.2019 issued 10 the complainant the steps leading 1o handing over of
possession first included execution of conveyance deed and issuance of NOC
and only thereafier phvsical possession was to be offered. Hence, complainant
had no choice hut 1o execute conveyance deed with respect to the said plot. A
copy of the offer of possession is annexed af page 66 of complaint book,
Whereas it has not been mentioned in the plot buvers agreement that execution
of convevance deed is a prerequisite for handing over of physical possession.
The complainant had no option but to give in to the demands of the respondent,
The offer of possession dated 04.12.2019 was not o valid offer of possession
despite execution of convevance deed as the complainant could not have used
the plot. Therefore. he preved tha respondent be directed to handover the
phvsical possession of the plot to the complainant at the earliest along with
delay interest for delay in handing over of possession.

LMy, Hemant Saini, learned connsel for the respondent admitted to the fact theat
the access to the plot of the complainant had been hindered due to construetion
of an unauthorised boundary wall by owners of villa, which lav in fron of the
said plot. Now the said wall has been deniolished and the aceess lo the plot hay
heen cleared. ( onveveance deed has already been executed for the said plot aned
complainant already has the possession Jor the same. There is no obligation
remaining on the part of the respondent,

5. It is pertinent to mention that vide order (15.07.2023, respondent wuas
directed to file an affidavit stating that at the time of conveyance deed all
facilities were available ar site including road connectivity and proper
demarcation. Said affidavit has not been Jiled.

6.Vide order dated 05.07.2023, it wos prima-facie observed by the Authorin
that after execution of convevance deed dated 13.06.2021 between both the
parties, there is no contraciual obligation r ’.r.rmif-n'ng on the part of respondent,
Complainant swas already the owner in possession of the plot. However, in light
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of the latest submissions made by the complainant and documents placed on
record, it can be ascertained that in Jact the access to the plot of the
complainant had been restricted due to the construction of the unauthorised
wall because of which the complainant was unable to construct her plot.
Complainant had brought this fuct in the knowledge of the respondent
immediately after execution of the conveyance deed vide email dated
30.06.2021. The presence of the unauthorised wall af the site of the plot has
also been admitted to by the respondent. Said wall has only recently heen
demolished. This establishes a clear Jact that despite having execated the
conveyance deed the complainant was unable to enjoy the rights affilinted to
her plot. Further, it has also been pointed out by the complainant that
execution of conveyance deed was a mandatory step in order to take physical
possession. On the other hand respondent has not been able to prove that at
the time of convevance deed all Sacilities were available ar site including road
connectivity and proper demarcation.

Zdn light of the above faets, Authority eannot deny the fact that the complainant
did not wholly enjoy the possession of her plot. Complainant is yet (o receive
physical possession of her plot with complete access. Th erefore, respondent is
directed to handover actual physical possession of the plot to the complainant
on 20.10.2023 with proper demarcation at the site. Respondent shall send
proper communication fo the complainant within Jve working davs after
uploading of this order with regard lo the site visit for taking over aof
possession. The payable and receivables by both the parties with regard to the
plot shall be decided on next date.

8. Further, respondent shall file a detailed clarification with regard to the issue
pertaiming o the steps fo take phyvsical possession and the sedrence of execution
of conveyance deed before actual handing over of possession. Respondent is
granted another opportunity to file the relevant details sought vide order dated
05.07.2023 subject to pavment of cost of 5000/~ within two weeks with e
advance copy supplied to the complainant.  Both parties shall Sile their
respective calculations pertaining to the pavable and receivables amount with
respect to the plot before next date of hearing with advance copy supplied to the
CIAPOSTLE peirdy,

Y. Case is adjourned to 14.12.2023."

64.  In compliance of dircctions issued vide order dated 11.10.2023.

respondents had handed over the actual physical possession of the plot vide
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letter dated 29.11.2023. In this case. only conveyance deed was exceuted
between the partics but proper possession was not handed over to complainant
Ll 29.11.2023 (date ol actual taking ol possession). It is clear from the facts
that main purpose ol contract/BBA had not been achieved/fulfilled even alter
2.4 years ol exceution of conveyance deed. It can be inlerred that signing ol
conveyance deed was only a documentary formality which only acts as a prool
ol ownership of property/unit in favour of complainant. but no meaning can be
assigned 10 it in respeet of lulfilling vital obligation of respondents towards
complainant for handing over of POSSCSSI0M.
63.  The facts set out in the preceding paragraph demonstrate that. admitiedly.
physical possession of unit was not delivered till 2023, Complainant hercin has
already taken possession of unit in year 2023 but is pressing for her claim qua
delay interest. In these circumstances. provisions ol Scction 18 of the RI
(R&D) Act.2016 clearly come into play by virtue of which while exercising the
option of taking possession of the plot. the complainant is also entitled to
reeeive interest [rom the respondent on account of delay caused in delivery of
detual possession.
66.  Seetion 18 (1) ol the Act, Section 18 (1) proviso reads as under:-

“18 (1) If the promoter fails o complete or is unable to give possession

of an apartment, plot or building-

Provided that where an allotiee does not intend 1o withdraw from
the project. he shall be paid, by the promoter, interest Jor every month of
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delay, 1ill the handing over of the possession, at such rafe as may he
prescribed "
67.As per Scetion 18 of the R (R&IDD) Act.2016. interest shall be awarded at

such rate as may be prescribed. The definition of term interest® ig delined

under Seetion 2(za) of the Act which is as under:

(za) "interest" means the rates of interest payable by the promoter or
the allotice, as the case may be.

Lxplanation.-t<or the purpose of this clause-

(i) the rate of interest chargeable from the allotiee by the promoter, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pav the alloitee, in case of defaulr,

(ii) the interest pavable by the promoter to the allottee shall he from
the date the promoter received the amount or any part thereof till the
date the amount or part thereof and interest thereon is refunded, and
the interest pavable by the allotiee to the promoter shall be from the
date the allotiee defaults in payment to the promoter till the date it is
paid;

68.Rule 15 of HIRERA Rules, 2017 provides for preseribed rate ol interest
which is as under:

“Rule 15: “Rule 15. Prescribed rate of interesi- (Proviso to section
[2. section 18 and sub-section (4) and subsection (7) of section | 9/
(1) For the purpose of proviso to section 12: section I8, and sub
sections (1) and (7) of section 19, the "interest at the rate prescribed”
shall be the State Bank of india highest marginal cost of fending rate
+ 2%

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix from
time o time for lending to the general public”

69.Conscquently. as per website of the State Bank of India, i.c.. hitps:/shi.co.in.

the highest marginal cost ol lending rate (in short MCLR) as on date i.c.
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23.07.2026 is 8.80%. Accordingly, the prescribed rate of interest will be
MCLR | 2% i.c, 10.80%.

70.1encee. Authority direets respondent to pay delay interest to the complainant
[or delay caused in delivery ol possession at the rate preseribed in Rule 15 of
IMaryana Real listate (Regulation and Development) Rules, 2017 ie at the
rate o' SBI highest marginal cost of lending rate (MCLR)+ 2 % which as on
date works out to 10.80% ( 8.80% 1 2.00%) from the deemed date of
possession Lo date of actual handing over of possession. i.c. 09.04.202] Lo
29.11.2023;

71.Complainant herein is elaiming delay interest al the rate of L8%. It is
pertinent to mention here that the legislature in its wisdom in the subordinate
legislation under the provisions of Rule 15 of the Rules, has determined the
preseribed rate of interest. The rate of interest so determined by the
legislature. is reasonable and il the said rule is lollowed to award the interest.
it will ensure unilorm practice in all the cases,

72. Authority has got caleulated the interest on total paid amount as per detail

given in the table below:

Sr. Principal Date of due date of | Interest Accrued

No. Amount possession or till 29.11.2023
(in %) whichever is later {in ¥)

l. 1.22.45.572 09.04.2021 34.96.530)

2; 9542 24.04.2021 2,682
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Total 1.22,55.114/- 34.99.212/-

73.In respect of reliel clause (iii), (1v), (v). it is observed that complainant has
not been able Lo substantiate the fact that payments in respect ol these
heads/charges were made under protest. No objection ol any kind was raiscd
by the complainant at the time of making these payments during year 2020-
2021. In respecet of maintenance charges, it is observed that complainant had
exccuted maintenance agreement with maintenance agency on 14.09.2020
whereby clause 1.2 provides that complainant-allotee shall be deemed to
have taken possession as on 90" day from the expiry of period mentioned in
olfer of possession letter and he shall becomes liable 10 pay maintenance
charges. Moreover, complainant had paid the amount towards maintenance
charges without any objection. Said clause s reproduced  below  for
reference:-

“Clause 1.2 The Billing cyele for the Maintenance Services shall start from
91" day of the expiry of period mentioned in Offer of Possession Letter or
execution of Convevance Deed whichever is earlior (hereinafier called “the
Commencement Date”), It is undersiood and acknowledged by the Parties
that for the purposes of this Agreement, in the event the UNIT BUYER/USER
has failed to take possession of the said Unit till the expiry of aforesaid
period, the UNIT BUYER/USER shall be deeined ip have taken possession as
on the 90th day from the expiry of period mentioned in Offer of Possession
Letter and he/she/it shall become liable to pay Maintenance Charges w.e f
the Commencement Daie. "
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Alter exeeution of conveyance deed and handing over of physical
possession, the transactions qua illegality of charges cannot be re-opened.
No reliel” per se to these charges is awarded (o complainant lor want of

proper prool/documents.

74.In respeet of reliel clause (vi) and (vii). it is observed that the complainant is

3.

also sceking reliel of compensation lor mental stress and harassment. lor
this. the complainant- allotiee is entitled (o claim: compensation under
Sections 18(3) of the RERA Act. [t is observed that 1lon'ble supreme Cour
ol India in Civil Appeal Nos. 6745-6749 of 2027 titled as “M/s Newteeh
Promoters and Developers Pyt Lid. Vis State of UL & ors.”™ (supra,), has
held that an allottee is entitled to claim compensation & litigation charges
under Scctions 12, 14, 18 and Section 19 which is to be decided by the
learned - Adjudicating Officer as per seetion 71 and the quantum of
compensation & litigation  expense shall be adjudged by the learned
Adjudicating Officer having duc regard Lo the lactors mentioned in Scetion
72, Therelore, the complainant is Iree to approach the Adjudicating Officer
for seeking the aforementioned reliefs.

In respect of reliel clause (viii), (ix), (x). it is observed that these reliels are
neither argued nor pressed upon during hearing by complainant. Morcover. it
is an admitted [act that construction has already  started on plot of
complainant way back in year 2023, llencé. no relicl/direction is passed

against these reliefs,
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LDIRECTIONS OF THE AUTHORITY

76.Henee. the Authority hereby passes this order and issucs following directions
under Section 37 of the Aet o ensure compliance ol obligation cast upon the
promoter as per the [unction entrusted to the Authority under Scetion 34(0)
ol the Act oI'2016;
I Respondent no. 1 and 3 are direeted (o pay delay  interest of
2 3499212/~ to the complainant towards delay alrcady caused in handing
over the possession within 90 days from the date of this order.

77.  Dispesed of. Iile be consigned 1o record room alier uploading on the

website of the Authority.

[MEMBER|

67 Sl

HEE SINGH
[IMEMBER|

Yo

NADIM AKHTAR
IMEMBER|

PARNEET S. SACHDEV
[CHAIRMAN]

DR. GEETA RA
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