HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www.haryanarera.gov.in

Complaint no.: 874 of 2025
Date of filing: 24.06.2025
First date of hearing: 18.08.2025
Date of decision: 27.07.2026
Anil Bhardwaj
S/o Sh. Dharam Chand,
R/o- Bhardwaj House Ward No. 12,
Civil Hospital Road Shastri Nagar,
Ganaur- 131101~ COMPLAINANT

Versus
Haryana Shehri Vikas Pradhikaran (Housing Wing)
(-3, Sector-6, Panchkula,
Haryana-134109
...RESPONDENT

Present: - Adv. T.P.S. Chauhan , counsel for the complainant through VC.,

Adv. Arvind Seth, counsel for the respondent through VC.,

ORDER: (NADIM AKHTAR -MEMBER)

|. The complainant has moved an application dated 20.07.2026 secking
amendment of memo of parties on the ground that the State Government

has dissolved the Haryana Housing Board and merged it into the Haryana
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Shehri Vikas Pradhikaran (HSVP), as Housing Wing, In view of the
notification bearing no. 35-HLA of 2025/76/28910 dated 17.12.2025
issued by the State  Government and there being no objection, the
application is allowed. Haryana Shehri Vikas Pradhikaran (Housing Wing)
shall stand substituted in place of Housing Board Haryana for the purposes
of the present proceedings, Accordingly, all references to the respondent in
this order shall, unless the context otherwise requires, be construed as
references to Haryana Shehri Vikas Pradhikaran (Housing Wing),

Present complaint has been filed by the complainant on 24.06.2025 under
Section 31 of the Real Estate (Regulation & Development) Act, 2016 (for
short Act of 2016) read with Rule 28 of the Haryana Real Estate
(Regulation & Development) Rules, 2017 for vielation or contravention of
the provisions of the Act of 2016 or the Rules and Regulations made
thereunder, wherein it is inter-alia prescribed that the promoter shall be
responsible to fulfill all the obligations, responsibilities and functions
towards the allottee ag per the terms agreed between them.

UNIT AND PROJECT RELATED DETAILS:

The particulars of the project, the details of sale consideration, the amouni

paid by the complainant, date of proposed handing over the possession,

QT+

delay period, if'any, have been detailed in the following table:
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(—
S.No. | Particulars Details
l. Name of the project Built up multj storeyed flats for
industrial workers at Barhi, Sonipat
2. Name of the promoter Housing Board Haryana
4, RERA registered/not Unregistered
registered
4, Unit no. Final Reg. No, 17, Type-I,
Tenement No. 97A and 99A
5 Date of builder buyer | Not executed
- agreement
0. Possession clause in | Not available
BBA
% Total sale | %15,40,309/- per flat as per
consideration allotment letter
8. Amount paid by the | %3,98.,000/- (for two flats)
complainant
9, Offer of possession 20.02.2018
given on
L

FACTS OF THE PRESENT CASE AS STATED BY THE
COMPLAINANT IN THE COMPLAINT ARE AS UNDER:

Housing Board Haryana issued an advertisement inviting applications for
registration for purchase of Built-up Multi-Storeyed Flats meant for
Industrial Workers and [ndustrial Units/Entreprencurs of Haryana State, in

the project situated at Barhi, District Sonipat, on hire-purchase basis. The

LTV
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lentative price of each flat was fixed at 37,90,000/- of which 10% was
lixed as the booking amount,

Pursuant to the said advertisement, the complainant applied for
allotment/purchase of two flats and deposited an amount of 2],58.000/-
(X79,000/- per flat) dated 18.03.2010 with the respondent as advance
deposit for booking of the said flats. Copy of the proof of the deposited
amount is annexed at page no, 30 of the complaint book,

Thereafter, a letter was received from the respondent mforming the
complainant about the allotment of Type-1 flats under the Industrial
Workers’ Housing Scheme, Barhi, bearing Final Registration No. 17,
Tenement No. 97A and 99A, calling upon the complainant to deposit an
amount of 22,40,000/- i.e., 1,20,000/- per flat,

In compliance thercof, the complainant deposited an amount of
32,40,000/-, i.e., X1,20,000/- per flat, with Housing Board Haryana dated
30,08.2010.

Subsequently, after waiting for eight years, the complainant received an
allotment letter dated 19.02.2018 issued by the respondent and
acknowledging receipt of the registration deposit of Z1,58,000/- and an
amount of X2,40,000/- deposited after draw of lots. By the said allotment
letter, the price of the flat was enhanced arbitrarily from 37,90,000/- to

R15,40.309/- per flat, i.c., 330,80.618/- for two flats. The allotment letter is

annexed at page no. 32 of the complaint book. Q‘C&C_:;)'\A
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Aggrieved thereby, the complainant visited the respondent seeking
explanation for two-fold increase in the price of the flat, The complainant
cleared that the amount is not affordable for him and he would not be able
to pay the double amount and therefore, requested them to surrender the
flat and return the money along with interest for § years. The complainant
was asked by the respondent to submit all the original copies of the flats
and wait for refund along with interest,

The complainant on 15,03.2018 sent a letter to Housing Board Haryana
stating that the project cost has increased substantially to g very high
amount and the cost has almost doubled. The complainant specifically
mentioned that the increased cost is not fair and requested for the refund of
money as soon as possible, Copy of the same is annexed at page no, 33 of
the complaint book,

Thereafter, the complainant got the refund of 33,19,000/- against the
original deposit of ¥3,98,000/- dated 0] [07.2020, without any interest,
Aggrieved by the arbitrariness of the respondent, the complainant again
visited the department twice requesting the Authorities to refund the
balance amount along with interest, The complainant also sent a notice
dated 10.03.2025 to the respondent requesting the respondent to refund the
pending amount. However, the authorities did not pay any heed 1o the

requests which left the complainant with no other option than to file this
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complaint, Copy of notice seeking refund is annexed at page no. 37 of the
compliant book.

The RTI was filed by the complainant for inquiring the status of water
connection and the status of clectricity by HSIDC and UHBVN,
respectively, in Housing Board Multi Story flats in Barhi, HSIIDC replied
that only 1 water connection was released by HSIIDC on 10.07.2019 to
provide drinking water to the Housing Board, However, no electricity
connection has been given to Housing Board Haryana till date, Copy of
RTI is annexed at page no. 35 and 36 of the complaint book.

That HRERA Panchkula was faced with similar facts and circumstances in
complaint number 92 of 2019 in case of “Ram Mehar Singh V. Housing
Board Haryana” and complaint no. 589 of 2020 titled as “Indra
Chauhan versus Housing Board Haryana” wherein the Hon’ble
Authority has ordered for refund to the complainants in both the said
complaints,

That the complainant has faced mental and financial agony during these 15
years. The respondent has been utilising the complainant’s money for the
last 15 years without a just cause.

RELIEFS SOUGHT-

That the complainant seck following relief and directions to the

respondent- Qkﬁv\
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i. That the deposit of the complainant of 279.000/- (principal amount)
shall be refunded with interest @18% P.A. which becomes
X2,11,702/-,

i. That the respondent be directed to pay interest for the amount kept
by them from 2010 till the time of part payment. The interest shall
be payable on the amount 33,19,000/- with interest being
<5,74,200/-. Total amount became 28,83,200/-.

i %1,00,000/- as cost of legal and other éxpenses.

iv. Complainant be compensated for harassment and mental trauma
with 250,000/-.

V. Any other order that the Authority deems fit,

REPLY SUBMITTED ON BEHALF OF RESPONDENT

The respondent submitted gz detailed reply on 11.12.2025 contesting the
complainant’s claims on several grounds,

That there is no requirement of registration of the project of the
respondent. The "On Going Projects” is defined under Section-2(0) of the
HRERA Rules, 2017 and according to the said definition, an On going
projects means for which license has been issued for the development
under the Haryana Development and Regulation of Urban Areas ALt 1973
on or before 01.05.2017 and where development works are yet to be
completed on the said date. It is also clear from the certificate dated

[4.05.2014 that the construction work was completed on 15.04.2014,
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therefore, the provisions of RERA Act are not applicable in the present
case. Importantly Section-3 of the RERA Act, 2016 came into force on
01.05.2017 vide notification published in the official gazette of India on
19.04.2017. Keeping in view the above, there is no need of registration of
the said project under HRERA as there is no requirement of completion
certificate,

That State of Haryana, in order to regulate the use of land in order to
prevent ill-planned and haphazard urbanization in or around towns enacted
an Act, namely, the Haryana Development and Regulation of Urban Areas
Act, 1975. That the license to the colonizers and the developers is granted
under the aforesaid Act, 1975 and the process to submit the application for
setting up the colony and conditions thereon are preseribed in the Haryana
Development and Regulation of Urban Areas Rules, 1976,

That Section 18 of the said Act, 1975 saves the power of Housing Board
Haryana for carrying out the development of land in urban areas and 1t is
specifically prescribed in Section 18 of the Act, 1975 that the Housing
Board Haryana, Government Improvement Trust and any other local
authorities are not restricted to use and develop any area. From the perusal
of the aforesaid provisions of Section-18 of the 1975, Act it is clear that the
respondent is not required to seek any license under the above said Act,

1975.
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That it is only colonizers/developers who have been granted the license
under the Haryana Development and Regulation of Urban Areas Act,
1975. They are required to submit the application to the Director for
seeking completion certificate in accordance with Rule-16 of the Haryana
Development and Regulation of Urban Area Rules, 1976. Thus, the
answering respondent is not required to obtain the completion certificate of
any provisions of the law; therefore, the Housing Board Haryana cannot be
acquitted as a private builder/developer.

That the Housing Board Haryana has been constituted under the Haryana
Housing Board Act, 1971, The aim and object of the Act is to ease the
housing problem by constructing more houses. The Haryana Housing
Board Act received the assent of the President of India on 14.05,1971 and
was published in Haryana Government Gazette on 18.05.1971. The
Housing Scheme is defined in Section 2(h) of Haryana Housing Board Act,
1971,

Article 246 of the Constitution of Tndia prescribes the distribution of the
powers of making laws by the Parliament and by the Legislature of the
State. In Article 246(1), it is provided that the Parliament is empowered to
make the laws with respect to any of the matters enumerated in List-1 in
the 7th Schedule (Referred to as the Union List). Similarly Article 246(2)
of the Constitution of India provides that the Parliament and the

Legislature of any State also have powers to make laws of any respect of
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the matters enumerated in the list-111 in the 7th Schedule, referred to as the
"Concurrent List". Similarly, Article 246(3) of the Constitution of India
provides the Legislature of any State to make laws in respect (o the matters
enumerated in the list-11 in the 7th Schedule, referred to as the "State List",
That in the present case, flats are being constructed as per the scheme on
the land allotted by HSIIDC vide allotment letter dated 04.06.2010.

That Housing Board Act, 1971 is a complete code in itself to regulate the
construction, allotment and regulates the default in case of non
construction as well as breach of condition by an applicant or allottee. The
Housing Board Haryana has the powers under the Act of 197] to frame
and execute the schemes sanctioned by the State Government,

That Chapter I11 of the Haryana Housing Board Act, 1971 prescribes the
Housing Scheme. Section 20 casts a duty on the Board to undertake
housing schemes. Therefore, it is clear that the Appellant Board has to
execute the housing scheme as may be entrusted to it by the State
Government,

That the annual housing programme, budget and establishment schedule is
prepared under Section 23 of the Housing Board Act. 1971, That Section
24 empowers the state government to sanction programme/ budget and
establishment schedule and section 25 provides publication of sanctioned
programmes, That Section 28 provides for the sanctioned housing scheme

Q.2+
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to be executed. That Section 29 provides that the Housing Scheme has to
be published in the Official Gazette.

That in the present case, Housing Board Haryana was constituted by an
Act of the State Legislature which has received the assent of the President
of India on 14.05.1971, which was published in the Government Gazette
on 18.05.1971. From the aforesaid provisions of Haryana Housing Board
Act, 1971, it is clear that Housing Scheme by appellant is launched/framed
strictly as per the provisions of Haryana Housing Board Act, 1971. The
State Government has been cmpowered to grant sanction of the housing
scheme. Therefore, the Haryana Housing Board cannot be acquired by the
private developer, as the allotment of flats as per the scheme in the present
case was to be made as per the housing scheme made under the provisions
of the Housing Board Act. 1971,

That the land on which the flats are being constructed is not the land
purchased by any private builder, however, the land was acquired as per
the provisions of the Land Acquisition Act, 1894 and afier passing of the
award, the said land becomes {ree from all encumbrances. Therefore, the
provisions of the RERA Act, 2016 are not applicable on the land on which
the flats are being constructed under the Entry-35.

That while exercising powers under Section 74 of the Haryana Housing
Board Act, 1971, the State of Haryana framed Housing Board Haryana

(Allotment, Management and Sale of Tenements), Regulation, 1972, The

., Q5™
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allotment of tenements is provided in Regulation 3 of the Housing Board
Haryana (Allotment, Management and Sale of Tenements), Regulation,
1972. Tt prescribes that allotment has to be made as soon as the building is
ready for occupation, Regulation 4 of the Housing Board Haryana
(Allotment, Management and Sale of Tenements), Regulation. 1972
prescribes the procedure of issuing notice for inviting applications and
power of board to allot tenement (Houses). The allotment of tenements
(houses) is provided in Regulation 8 of Housing Board Haryana
(Allotment, Management and Sale of Tenements), Regulation, 1972, Said
Regulation 8 provides allotment of tenements as per the terms of allotment
and as per the provisions of these Regulations.

That the scheme for constructing the flats was launched in the year 2010
vide which applications were invited for allotment of the said flats afier
draw of lots. 252 successful applicants had deposited earnest money.

That in view of the constitutional and legal provisions enumerated above,
1t is clear that the Housing Board Haryana does not fall under the purview
of HRERA and there is no requircment of taking registration from the
Haryana Real Estate Regulatory Authority inter alia on the ground that the
construction of' the building work was completed on 15.04.2014. A copy of
the certificate dated 14.05.2014 was issued by Executive Engineer, HBC,
Sector-4, Karnal. Copy of the same is annexed as Annexure R-1 of the said

application,
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That in view of the provisions of Section-18 of the Haryana Urban
Development and Regulations of Urban Areas Act, 1975, requirement of
completion certificate is not required.

That it is clear from the certificate dated 14.05.2014, that the construction
work was completed on 15.04.2014, therefore, the provisions of the RERA
Act are not applicable in the present case.,

That as per the advertisement issued for allotment of flats, as agreed
between the complainant and the respondent, it was specifically mentioned
in the said advertisement that the cost of the flat will be calculated as per
actual cost after completion of construction. Therefore, after completion of
the construction work, the cost of the flat was caleulated on the basis of
actual cost which comes to ¥15,40,309/- per flat (i.c., 30,80,618/- for two
flats) after adjusting the already paid amount of 3,98,000/-, However, as
per the revised policy of the Housing Board, the cost of each flat was
reduced to 213,12,800/- per flat and one month time was given to take
possession. Only four allottees have taken possession at the reduced cost of
the flat of T13,12,800/- per flat. The other allottees were not interested to
take possession on reduced cost of X13,12,800/- and a court case was filed
in the Hon'ble Punjab and Haryana High Court, Chandigarh. Due to non
possession, flats are deteriorating day by day and a huge amount of the
board is involved in the matter, Copy of the allotment letter dated

20.02.2018 1s annexed as Annexure R-2.
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35. That on the principle of promissory estoppel, the complainant cannot be

36.

allowed to resign from the assurance which he has given at the time of
submission of application for the allotment of flat because it was
specifically mentioned in the advertisement that the price mentioned in
Table-I has been worked out on the rough cost estimates. The price is
tentative and subject to revision after completion of the construction of
flats, the price will be worked out as per the pricing policy of the board on
the basis of actual expenditure and the flats will be handed over at that
price. Copy of the advertisement issued by the respondent at the time of
inviting applications for allotment is annexed as Annexure R- 3 of the said
application,

That it is clear from the application submitted by the complainant and the
scheme that the flats were to be allotted on Hire Purchase Basis. The Hire
Purchase is defined in Section 2(g) of the Housing Board Haryana
(Allotment, Management and Sale of Tenements), Regulations, 1972. From
the perusal of the definition of hire purchase, it is clear that the
participants under the scheme can become an allottee/ owner only after
payment of all dues, Until all the installments are paid, he remains the
tenant. As the complainant did not accept the terms and conditions of the

allotment letter, therefore, the complaint filed by the complainant who is

Qo

not the allottee is not maintainable before RERA.
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That in the present case, land measuring 42538.50 Sq. mtr, was allotied to
the respondent by the Haryana State Industrial Infrastructure Development
Corporation (HSIIDC) vide allotment letter dated 04.06.2010. Said
allotment of the land was made in terms of the scheme which was framed
by the Board.

That as per the salient features of the said scheme, the respondent invited
the applications for the allotment of Built Up Multi Storey flats to
industrial workers and the entrepreneurs of Haryana at Barhi under the
Hire Purchase Scheme. The present case is of Barhi, District Sonipat.

That registration for submitting the applications started from 19.02.2010
and the closing date was 19.03.2010. In the present case, the complainant
submitted an application for the allotment of two flats at Barhi and the
tentative price of the flat was 27.90 lacs. Complainant deposited amount of
21,58,000 for two flats/- (279,000/- per flat) as the registration nioney.

That the draw of lots was held and the complainant vide letter dated
27,07.2010 was informed that his application for two flats (Tenement no.
97A and 99A) have been considered for the allotment, subject to eligibility
of the industrial worker. Complainant was asked to deposit a sum of
12,40,000/- for two flats (21,20,000/- per flat) ie., 15% of the tentative
total cost of the flat.

That the complainant deposited the said amount of 12,40,000/- on

e

30.08.2010.
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That the complainant duly accepted the terms and conditions as mentioned
in the brochure and while submitting the application form, he undertook to
adhere to all the terms and conditions of the brochure. This fact is clear
from the perusal of the application submitted by the complainant, whereby
the complainant acknowledges the aceeptance of the terms and conditions
on the application form.

That as per the general conditions, respondent reserves the right to make
meodifications in the design, scope of work and specification of the price of
the flat. It is further prescribed in the general conditions that any change in
the price shall be binding upon the applicant.

That as per the terms and conditions of the brochure. the possession will be
handed over to the allottee only after he/she has completed all the
formalities, paid all dues and furnished/executed all the documents as
required/prescribed.

That vide allotment letter dated 20.02.2018, the complainant was informed
regarding actual price of the two flats which comes out to be 230.80.309/-,
After adjusting the already paid amount of 13,98,000/-, complainant was
asked to deposit the balance amount within a period of 30 days from the
date of issue of the said letter, which is required as per Clause-2 of the said
allotment letter,

That as per the terms and conditions of the allotment letter, it is clear that

the allottee will remain as tenant till all the outstanding amount is not

. Qo
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deposited by the allottee. From perusal of Clause-2 of the allotment letter,
it is clear that in case the allottee fails to deposit the amount then the
allottee shall be the tenant of the said flat.

That as per the allotment letter dated 20.02.2018. complainant was
required to deposit the balance amount in 120 instalments of 324.158/-
(12,079/- for each flat) cach within a period of ten years.

That the statutory provisions as prescribed in the Housing Board Haryana
(Allotment, Management and Sale of Tenements) Regulations, 1972,
regulate the allotment and the process if the allottee fails to comply with
the terms and conditions of the allotment letter. Regulation-13 prescribes
the procedure of consequences on failure of the allottee to take the
possession. As per the provisions of Regulation No, 13, any applicant who
surrenders the allotment, his/her 50% deposited amount of the carnest
money which was deposited as registration money will be forfeited.
Therefore, the balance amount of ¥3,19,000/- (21,59,500/- for each flat)
will be refunded to the complainant.

That in the present case, complainant failed to take possession of the flat
and did not deposit the amount as prescribed in the allotment letter dated
20.02.2018 within a period of 30 days from the date of issue of the said
allotment letter. Thereafter, complainant sent a letter to the respondent

dated 16.03.2018 requesting surrender of the flat and refund of an amount

Qo
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of 23,98.,000/- Copy of the letter dated 16.03.2018 is annexed as Annexure
R-4 with the reply,

That the parties are bound to comply with the terms and conditions of the
agreement exceuted between them., Complainant was well aware of the fact
that the present cost of the flat was lentative and the cost can be increased
subject to actual expenditure on the construction on the basis of revised
Cost estimates.

That as per the statutory provisions of Housin ¢ Board Haryana (Allotment,
Management and Sale of Tenements) Regulations, 1972, no interest is
payable on the amount of refund if any applicant surrendered or did not
deposit the amount within a period of 30 days from the date of issue of the
allotiment letter.

That the complainant has breached the conditions of the brochure. The
complainant has refused to deposit the final cost of the flat which was
worked out strictly on the basis of the actual price, therefore, the complaint
is not entitled for any interest as the complainant is guilty of not honouring
the terms and conditions cither of the brochure or allotment letter, as he has
miserably failed to deposit the final amount of the fat allotted to hin.

That the jurisdiction of RERA is barred as the complainant is not the
allottee but he is the tenant as per regulation 2(g) of the Housing Board
Haryana (Allotment, Management and Sale of tenements) Regulations,

1972,
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That the respondent has no profit motive, rather have made the mode of
allotment easy for the public at large whether it is in terims of payment of
installments or application for obtaining the flat under the scheme. Further,
it would be worthy to note here that the respondent has completed the
construction of the flats under the project spending their own money and
has only taken the token/earnest money from the applicants who applicd
for the purchase of the flats and has not taken any money over and above
the earnest money till the time of the allotment/offer of possession.

That the complainant has not made the present complaint in accordance
with the provisions contained in RERA Act,

That the present complaint is not maintainable due to the reason that
complainant has never given the legal notice which is mandatory as per the
provisions of Haryana Housing Board Act, 1971,

That the complaint is not maintainable under RERA Act because the above
sald project was advertised in the year 2014, The RERA Act 2016 comes
into effect from 25.03.2016. The Haryana Real Estate (Regulations and
Development) Rules 2017 comes into cffect from 28.07.2017, It is clearly
mentioned in the rule that they shall come into force from the date of
publication in the official gazette.

That the jurisdiction of RERA is barred as the Haryana Housing Board
Act, 1971 is constituted by the Act of State Legislature which has received

the assent of President of India. Article 254 of the Constitution provides
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that the Legislations passed by the State Legislature which has received the
assent of the President of India has to prevail until and unless the State
Legislature is repealed by the Parliament.

That after completion of the flats, the draw of flats was held on
06.12.2017. Allotment letter was issued by the concerned Estate Manager
on 20.02.2018 and possession was offered to the complainant. It is the
complainant who has failed to deposit the allotment money and to take
possession of the flat. The complaiant surrendered the flat vide
application dated 16.03.2018.

That due to the surrender of the flat by the complainant, respondent would
suffer a huge loss as they have alrcady made the payment to the contractor
regarding the construction of the units over the land.

That the complaint is liable to be dismissed on the ground of principle of
cstoppel. It is a matter of record that af the assurance of the complainant,
respondent spent crores of rupees for raising construction of flats and at the
time when the flats were ready to give the possession, the complainant
backed out and requested the respondent for surrender of the flat booked
by him. In this manner, answering respondent would suffer an irreparable
loss and injury, as there was an assurance from the complainant to pay the
actual cost of the construction of flat which was to be determined at the
time of allotment of flat in view of the terms and conditions of the

brochure. It was an agreed condition by the complainant that the flat will

.  Qan
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be allotted/possession handed over on the price which will be fixed by the
Board as per the pricing list on the basis of actual expenses. In view of
submissions made above in the reply, the present complaint filed by the
complainant is liable to be dismissed in the interest of justice.

WRITTEN SUBMISSIONS IN COMPLIANCE OF ORDER DATED

23.02.2026 - APPLICATION FILED BY RESPONDENT ON

07.05.2026 -

In this application, respondent stated that since the complainant has already
surrendered the flat, therefore, the refund has been made as per Regulation
13 of the Housing Board Act, Accordingly, 50% of the amount deposited
by the complainant at the time of registration has been forfeited and the
balance amount of 23,19,000/- (21,59,500/- per flat) was refunded to the
complainant vide cheque No. 861337 dated 01.07.2020. Caleulation as

given by respondent is as under-

I. | Registration Amount deposited with <1,58,000/-
Application Form

2. | Amount received after draw of successful 22.40,000/-
applicants (X1.20.000/-

for cach Oat)

3. | Total amount deposited with Housing Board | 23.98.000/-
haryana

4. | 50% of Earnest Money deduction as per T79.000/-
condition no, 13

5. [Net Amount refunded to the complainant 3, 19,000/-

Qv




Complaint no. 874 of 2025

62. Further, respondent reiterated the above mentioned facts which were
mentioned in his reply.

F. ARGUMENTS OF LEARNED COUNSEL FOR THE COMPLAINANT
AND RESPONDENT-

03. During oral arguments, both parties reiterated their arguments as were
submitted in writing. The issues arising therefrom have already been
addressed and dealt with in the foregoing paragraphs of this order,

G. ISSUES FOR ADJUDICATION-

04. Whether the complainant is entitled to get refund of the amount deposited
by him along with interest in terms of Section [8 of RERA, Act of 20167

H. FINDINGS AND OBSERVATIONS OF THE AUTHORITY-

65. After taking into consideration the facts and circumstances of the case and
arguments put forth by both the parties and Judgments referred by the
complainant, Authority observes that following issues need to be decided
by this Authority,

(i) Objection raised by the respondent with respect to jurisdiction of
Authority being hit by the Article 254 of the Constitution of India.
Authority observes that the Real Estate (Regulation and Development)
Act, 2016 basically regulates relationship between buyer (1.e.;allottee) and
seller (i.e., promoter) of real estate, i.e., plot, apartment or building, as the
case may be and matters incidental thercto. The scope of this Act is limited

to contracts between buyers and promoters and transfer to property. Both

Yodd
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these items fall within the concurrent list 111: Entry-6 and Entry-7 read with
Entry-46. This Act regulates the transactions relating to the sale of
above-mentioned real estate products, for an orderly growth of real estate
market, by protecting the interests of different stakeholders in a balanced
manner and facilitating the consumer/buyer to make informed choices. In
support of the same, Hon'ble Bombay High Court in the case Neelkamal
Realtors Suburban Pvt. Ltd. and Ors. v. Union of India and Ors.

06.12.2017 - BOMHC, observed:

"In my opinion RERA does not fall under Entry 42 in List [1]-
Concurrent List of the Seventh Schedule, namely, Acquisition and
requisitioning of  property. RERA fall under Entry 6, namely,
Transfer of property other than agrieultural land: registration of
deeds and documents, Entry 7-contracts, ineluding partnership,
agency, contracts of carriage and other special forms of contracts,
but not including contracts relating to agricultural land and Entry
40, namely, jurisdiction and powers of all courts, except the Supreme
Court, with respect to any of the matters in List I11-Concirrent list of
the Seventh Schedule”

(i) Secondly, findings on the objection raised by the respondent with
respect to respondent not being a promoter and complainant not being
an allottee.

® Respondent has taken another objection that it is a statutory body and not
mere a real estate developer/promoter and the complainant is not an
allottee of the project of the respondent. In this regard the Authority
observes, it needs to be examined whether respondent (Housing Board

Haryana) falls under the definition of promoter provided in RERA Act,
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2016 and whether there exists a relationship of allottee and promoter
between the complainant and respondent. For this purpose, the definition
of “promoter” under section 2(zk) needs to be perused. Definition is

provided below:

(zk) “promoter” means,—

(1) a person who constructs or causes (o be constructed an
independent building or a building consisting of apartments, or
converts an existing building or a part thereof into apartments, for
the purpose of selling all or some of the apartments to other persons
and includes his assignees; or

(ii) a person who develops land into a project, whether or not the
person also constructs structures on any of the plots, for the purpose
of selling to other persons all or some of the plots in the said project,
whether with or without structures thereon: or

(iii) any development authority or any other public body in respect
of allottees of—

(a) buildings or apartments, as the case may be, constructed by
such authority or body on lands owned by them or placed at their
disposal by the Government; or

(b) plots owned by such authority or body or placed at their disposal
by the Government,

Jor the purpose of selling all or some of the apartments or plots,;
or

(iv) an apex State level co-operative housing finance society and a
primary co-operative housing society which consiructs apartments
or buildings for its Members or in respect of the allottees of such
apartments or buildings; or

(v) any other person whe acts himself as a builder, coloniser
contractor; developer, estate developer or by any other name or
claims to be acting as the holder of a power of attorney from the
owner of the land on which the building or apartment is constructed
or plot is developed for sale; or

LS
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(vi) such other person who constructs an v building or apartment for
sale to the general public.

® Plain reading of the definition given under section 2(zk) makes it clear that
any development authority in respect of allottees of building/apartment, as
the case may be, constructed by such authority for sale is a promoter in
respect of allottees of those buildings/apartments. Here, Housing Board
Haryana is a Development Authority and has issued an allotment letter to
the complainant on 20.02.2018 and issued final registration number 17 at
Barhi, Sonipat. Hence, Housing Board is covered under the definition of
promoter under section 2(zk).

® The flat was allotted by the respondent to the complainant-allotee. As per
Scection 2(d) of the RERA Act, "allottee" is defined as follows:

(d) "allottee” in relation to a real estate project, means the person to
whom a plot apartment or building, as the case may be, has been
allotted, sold (whether as Jreehold or leasehold) or otherwise
transferred by the promoter, and includes the person  who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,
apartiment or building, as the case may be, iy given, on rent:

® As per Section 2(zj) & (zn) of the RERA Act. "project" & "real estate
project” are defined respectively as follows:

(zf) "project” means the real estate project as defined in clause (zn):

(zn) "real estate project means the development of a building
or a building consisting of apartments, or converting an existing
building or a part thereof into apariments, or the development of
land into plots or apartments, as the case may be, for the purpose of
selling all or some of the said apartments or plots or building, as the
case may be, and includes the common areas, the development



Complaint no. 874 of 2025

works. all improvements and structures thereon, and all easement,
rights and appurtenances belonging thereto;

® A conjoint reading of the above sections shows that Housing Board
Haryana is a promoter in respect of allottees of flats sold by it in its real
estate project and therefore, there exists a relationship of an allottee and
promoter between the parties. Since, the relationship of an allottee and
promoter between complainant and respondent is established and the Issues
deals with real estate project developed by respondent, hence, provisions
of RERA Act, 2016 apply to the matter and Authority has the exclusive
Jurisdiction to deal with the matter. Furthermore, the preamble of RERA

Act, 2016 provides as under,

An Act to establish the real estate regulatory authority for regulution
and promotion of the real estate sector and to ensure sale of plot,
apartment or building, as the case may be, or sale of real estate
project, in an efficient and transparent manner and to protect the
interest of consumers in the real estate sector and 1o establish an
adjudicating mechanism for speedy dispute redressal and also to
establish the appellate tribunal to hear appeals from the decisions,
directions or orders of the real estate regulatory authority and the
adjudicating officer and for matters connected therewith or
incidental thereto,

® The RERA Act, 2016 basically regulates relationship between buyer (i.c.,
allottee) and seller (i.e., promoter) of real estate, i.e., plot. apartment or
building, as the case may be and matters incidental thereto, Hon'ble
Bombay High Court in the case Neelkamal Realtors Suburban Pyt Ltd.
and Ors. v. Union of India and Ors. 06.12.2017 - BOMHC. observed:

“In my opinion RERA does not fall under Entry 42 in List 1I- Concurrent
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List of the Seventh Schedule, namely, Acquisition and requisitioning of
property. RERA fall under Entry 6, namely, Transfer of property other than
agricultural land; registration of deeds and documents, Entry 7-contracts,

including partnership, agency, contracts of carriage and other special

Jorms of contracts, but not including contracts relating to agricultural land

and Entry 46, namely, jurisdiction and powers of all courts, except the
Supreme Court, with respect to any of the maiters in List IH-Concurient

list of the Seventh Schedule".

The scope of this Act is limited to contracts between buyers and promoters
and transfer to property. Both these items fall within the concurrent list I1]:
Entry-6 and Entry-7 read with Entry-46. This Act regulates the transactions
relating to the sale of above-mentioned real estate products, for an orderly
growth of real estate market, by protecting the interests of different
stakeholders in a balanced manner and facilitating the consumer/buyer to
make informed choices. Therefore, the Authority has jurisdiction to decide
the present matter.

Next objection raised by the respondent is that since the project in
question is not an ongoing project, therefore, provisions of RERA Act,
2016 are not applicable to the project.

Respondent has taken an objection that since the project in question is not

an ongoing project, therefore, provisions of RERA Act. 2016 are not
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applicable to the project. In this regard reference is made to the first
proviso to section 3(1) of the RERA Act, 2016 which provides that the
projects which were ‘ongoing’ on the date of commencement of the Act
and for which the completion certificate has not been issued. the promoter
shall make an application to the authority for registration of the said
project within a period of three months from the date of commencement of
the Act. The position further becomes clear from Section 3(2)(b) of the Act
which states that the registration of the real estate project shall not be
required where the promoter had received the ‘completion certificate’ for
the said project prior to the commencement of the Act. Thus. if we read
Section 3 of the Act, it is evident that only that project shall be excluded
from the purview of the ‘on going project’ which had received the
completion certificate prior to the commencement of the Act and such
project will not require registration. All *ongoing projects’, i.c., those that
commenced prior to the Act coming into force, and in respect of which no
completion certificate is yet issued, arc covered under the Act. It is
apparent that the legislative intent was to make the Act applicable to not
only to the projects which were to commence after the Act became
operational but also to ongoing projects. Only those projects which had got
the completion certificate before the commencement of the Act will not
require registration and will certainly fall beyond the purview of the

‘ongoing project”,
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Further, this issuc has also been dealt with and settled by the Hon’ble
Supreme court in Newtech Promoters and developers Pvt. Ltd Civil
Appeal no. 6745-6749 of 2021 herein reproduced: .

* 37, Looking to the scheme of Act 2016 and Section 3 in
particular of which a detailed discussion has been made. all
“ongoing projects” that commence prior to the Act and in
respect to which completion certificate has not been issued are
covered under the Act. It manifests that the legislative inient is
to make the Act applicable not only 1o the projects which were
yet to commence afier the Act became operational but also to
bring under its fold the ongoing projects and to protect from its
inception the inter se rights of the siake holders, including
allottees/home buyers, promoters and real estate agents while
imposing certain duties and responsibilities on each of them
and to regulate, administer and supervise the unregulated real

estate sector within the fold of the real estate authority. "
Wherein Hon’ble Apex held that the projects in which completion
certificate has not been granted by the competent Authority, such projects
arc within the ambit of the definition of on-going projects and (he
provisions of the RERA Act, 2016 shall be applicable to such real estate
projects. Furthermore, complainant in the present complaint is secking
possession along with interest i.e, a statutory relief under Section 18 of
RERA Act, 2016. Authority observes that Section 18 of the Act relates to

obligation of promoter regarding return of amount and compensation.

Section 18 is reproduced herein below: q@q/
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If the promoter fails to complete or is unable to give possession
of an apartment, plot or building,— (a) in accordance with the
terms of the agreement for sale or, as the case may be, duly
completed by the date specified therein; or (b) due (o
discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or
Jor any other reason, he shall be liable on demand to the
allottees, in case the allottee wishes to withdraw from the
project, without prejudice to any other remedy available, o
return the amount received by him in respect of that apartment,
plot, building, as the case may be, with interest at sueh rate as
may be prescribed in this behalf including compensation in the
manner as provided under this Act: Provided that where an
allottee does not intend to withdraw from the project, he shall
be paid, by the promoter; interest for every month of delay, till
the handing over of the possession, al such rate as may be

prescribed.

(2) The promoter shall compensate the allottees in case of any
loss caused to him due to defective title of the land, on which
the project is being developed or has been developed, in the
manner as provided under this Act, and the claim for
compensation under this subsection shall not be barred by

limitation provided under any law for the time being in force.

(3) If the promoter fuils to discharge any other obligations
imposed on him under this Act or the rules or regulations made
thereunder or in accordance with the terms and conditions of

the agreement for sale, he shall be liable to pay such

T
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compensation ta the allottees, in the manner as provided under

this Act.
This provision nowhere states that the remedies provided hereunder will be
available only to the allottees of a registered project or registrable project,
Therefore, even it the project is not registered with the Authority, the same
does not extinguish the remedy available to an allottee of a real estate

project,

(iv) Findings on objection regarding applicability of provisions of RERA
Act, 2016 where land has been acquired by the State and developed by

a state agency.

Respondent contended that the provisions of RERA Act, 2016 are not
applicable to cases where the land has been acquired by way of acquisition
under the Land Acquisition Act and thercafter developed under the
provisions of respective Acts of state agencies. Before adjudicating upon
said issue, Authority considers it important to refer to the Preamble of
RERA Act, 2016 and has reproduced below for reference:

"Preamble: An Act to establish the Real Estate Regulatory
Authority for regulation and promotion of the real estate sector
and to ensure sale of plot, apartment or building, as the case
may be, or sale of real estate project, in an efficient and
transparent manner and (o protect the interest of consumers in
the real estate sector and to establish an adjudicating

mechanism for speedy dispute redressal and also to establish the

Il
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Appellate Tribunal to hear appeals from the decisions, directions
or orders of the Real Estate Regulatory Authority and the
adjudicating officer and for matiers connected therewith or

incidental thereto,"

It is settled principle of interpretation that the preamble is an introduction
of a statute and states main aims & objects of enacting a statute. The
preamble provides that it shall be the function of the Authority to ensure
sale of plot, apartment or building in an efficient and transparent manner
and to protect the interest of consumers in the Real Estate sector by
establishing a mechanism for speedy dispute redressal.

The Real Estate (Regulation and Development) Act, 2016 basically
regulates relationship between buyer (i.e. allottee) and seller (i.e. promoter)
of real estate i,e. plot, apartment or building, as the case may be and
matters incidental thereto. Hon'ble Bombay High Court in the case
NeelkamalRealtors Suburban Pvt.Ltd.andOrs. v. Union of India and Ors.
06.12.2017 — BOMHC observed:

"In my opinion RERA does not full under Entry 42 in List
[I-Concurrent  List of the Seventh Schedule, namely,
Acquisition and requisitioning of property. RERA fall under
Entry 6, namely, Transfer of property other than agricultural
land; registration of deeds and documents, Entry 7-contracts,
including partership, agency, contracts of carriage and other
special forms of contracts, but not including contracts relating
to agricultural land and Entry 46, namely, jurisdiction and

powers of all courts, except the Supreme Court, with respect
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to any of the matters in List II-Concurrent list of the Seventh
Schedule".

The scope of this Act is limited to contracts between buyers and promoters
and transfer to property. Both these items fall within the concurrent list [11-
Entry-6 and Entry-7 ready with Entry-46.

This Act regulates the transactions relating to the sale of units in the above
mentioned real estate project, for an orderly growth of real estate market,
by protecting the interests of different stakeholders in a balanced manner
and facilitating the consumer/buyer to make informed choices. Section-88
of the RERA, Act, 2016 clearly provides that the provisions of this Act
shall be in addition to, and not in derogation of the provisions of any other
law for the time being in force. Furthermore, Section 89 provides that the
provisions of this Act shall have the effect, notwithstanding anything
inconsistent therewith, contained in any other law for the time being in
force. Thus, there remains no ambiguity with respect to the fact that the
Authority while adjudicating the complaints filed under Section 31 of the
Act are only deciding the rights and obligations of the parties, i.c., the
builder/Promoteri/developer and the allottee inter-se as per the agreement
for sale entered into between them for sale of a real estate project,

Next issue is whether the complainant is entitled for a refund or not.

In this regard, it is an admitted fact that the complainant had applied for

allotment of flat under a scheme floated by respondent in 2010, Said
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scheme was aimed at providing houses to industrial workers, The price of
the house in the advertisement given by the respondent was 27.90 lacs. A
person applying under the scheme was required to pay 10% of the total
price as a booking amount. The complainant after adjudging his own
financial position and capability to purchase a house at the quoted price,
had applied in response to respondent’s advertisement. The respondent
within a reasonable time of booking was expected to disclose the exact
price of house to the complainant and also to complete all necessary steps
for delivering possession of the purchased unit, After collecting money
from the complainant, the respondent was not expected to prolong the
completion of the project unreasonably or even to demand double the sale
price of the house because such conduct on his part was bound to frustrate
the very benevolent purpose with which the scheme was formulated for
industrial workers. The government provides flats under such schemes at
subsidized rates and also facilitates arrangement of loans at subsidized
rates to allottees of such schemes. The whole idea is to squeeze the sale
price of flats to a level within the reach of industrial workers, How can the
respondent then be allowed to render the allottees of such a scheme to face
a situation where it becomes practically impossible for them to purchase
the house at the rate double than for which they had agreed to purchase it.

The respondent in the present case has not completed the project within a

reasonable time and has disclosed the exact price of the house to the

. Qg
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complainant after 8 years of the launching of the project, The respondent
has been utilizing an amount of 3,98,000 (31,99,000/- per flat) , already
paid by the complainant, for all these years without paying any interest.
Such conduct of the respondent being unreasonable and unconscionable
cannot be legally sustained.

No doubt that there are bye laws of the respondent board which provides
for deduction of 50% of the amount paid at the time of registration, in case
an allottee wants to withdraw from the project/does not take possession
within 30 days of offer of possession, but the principle so enshrined in bye
laws, in considered opinion of the Authority, will be applicable only in
those cases where there is no default on the part of respondent Board in
discharging its obligation towards allottees. The respondent Board cannot
be allowed to take shelter of such bye laws for deduction of 50% of said
amount in case of an allottee for whom the respondent himself has created
circumstances rendering him practically unable to bear the cost of the
house. The present case falls in this category because the respondent due to
his own negligent act has created such circumstances. So, the Authority
linds it a fit case for refund of paid amount without any deduction,

Further, Hon’ble Supreme Court in the matter of “Newrech Promoters and
Developers Pvt. Ltd. versus State of Uttar Pradesh and others " in Civil
Appeal no. 6745-6749 of 2021 has highlighted that the allottee has an

unqualified right to seck refund of the deposited amount if delivery of

q .o
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possession is not done as per terms agreed between them. Para 25 of thig

Judgement is reproduced below:

“25. The unqualified right of the allottee 1o veek refitned
referved under Scction 18] e and Section 1914 of the Act iy
not dependent on any contingencies or stipulations thereof. It
appears that the legistature has consciously provided this right
of refund on demand as an unconditional absolute right to the
allottee, it the promoter fails to give possession of  the
dpartment, plot or building within the time stipulated under the
terms of the agreement regardless of unforeseen events or Stay
arders of the Cowrt/Tribunal, which is i either way not
attributable to the allottee/fiome buyer; the promoter is under an
obligation to refund the amoun: on demand with interest ar the
rate  prescribed by  the  State Government including
compensation in the manner provided under the Act with the
proviso that if the allottee does not wish to withdraw from the
project, he shall be entitled Jor interest for the period of delay
tll handing over possession at the raile prescribed,”

The decision of the Hon’ble Supreme Court settles the issuc regarding the
right of an aggrieved allottee such as in the present case seeking refund of
the paid amount along with interest on account of delayed delivery of
possession. The complainant wishes to withdraw from the project of the
respondent, therefore, Authority finds it to be it case for allowing refund
in favour of the complainant.

The complainant has placed on record the application forms and payment
acknowledgements showing that a total amount of ¥3,98,000/- was paid (o
the respondent towards the allotment of the flats under the aforesaid
scheme. However, vide application dated 23.02.2026, complainant has also

admitted the fact that the respondent has refunded an amount of

Qo
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33,19,000/- dated 01.07.2020 after deducting 50% of the amount deposited
by the complainant with the application at time of registration. From the
material evident on record, it is evident that the possession of the unit was
not delivered to the complainant within a reasonable period. In such
circumstances, when the delay in offering of possession is attributable to
the respondent, deduction of earnest money [rom the deposited amount
cannot be justified. The said deduction is therefore held to be illegal and
arbitrary. Consequently, the respondent becomes liable to refund the
deducted amount of 279,000/- (239.500/- per flat) to the complainant.
Further, complainant has sought a refund of the paid amount with interest
@18%. The definition of term “interest’ is defined under Section 2(za) of
the Act which is as under;

(za) "interest" means the rates of interest pavable by the promoter
or the allotiee, as the case may be.

Explanation- For the purpose of this clause-

(0) the rate of interest chargeable from the allotiee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoler shall be liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allotice shall be
Jrom the date the promoter received the amount or any part thereof’
till the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;

Rule 15 of HRERA Rules, 2017 provides for preseribed rate of interest

QG od™™

which 1s as under:
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“Rule 15. Prescribed rate of interest- (Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19] (1) For the
purpose of proviso to section 12 section 18, and sub sections (4)
and (7) of section 19, the "interest at the rate presciribed” shall he
the State Bank of India highest marginal cost of lending rate +2%;
Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not i use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
Jfrom time to time for lending to the general public "

[t is pertinent to mention here that the legislature in its wisdom in (he
subordinate legislation under the provisions of Rule 15 of the Rules; has
determined the prescribed rate of interest. The rate of interest S0
determined by the legislature is reasonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the cases.

Consequently, as per the website of the State Bank of India, i.c.,

hitps://sbi.co.in. the highest marginal cost of lending rate (in short MCLR)

as on 27.07.2026 is 8,80%, Accordingly, the prescribed rate of interest will
be MCLR + 2% .i.c., 10.80%.

From above discussion, it is amply proved on record that the respondent
has not fulfilled its obligations cast upon him under RERA Act, 2016 and
the complainant is entitled for refund along with interest,

Authority has got calculated the total amounts along with interest ay per

o

detail given in the tables below:
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[ St.no. Principal Date of | Date of | Interest  from
amount payments refund date of
payments (il
date of refund

i X1,58,000/- | 18.03.2010 01.07.2020 |%1,75,736/-

2. 12,40,000/~  [30.08.2010 01.07.2020 |22,55,223/-
Total= Total=
<3,98,000/- 24,30.959/-

[ Sr.no Deducted Date of | Date of | Interest from date
Amount refund order of refund till date

ol order

I 279,000/- 01.07.2020 |27.07.2026 |Z5] 847/~

Total amount to be refunded to the complainant =
(34,30,959/-) +(%79,000/-) + (R51,847/-) = 5,61,806/-

|

66. Further, the complainant is secking compensation on account of mental
harassment caused to the complainant and litigation expenses. It is
observed that Hon'ble Supreme Court of India in Civil Appeal Nos,
0745-6749 of 2027 titled as “M/s Newtech Promoters and Developers
Pyt Lid. V/s State of U.P & ors.” (supra,), has held that an allottee is
entitled to claim compensation & litigation charges under Sections 12, 14,
I8 and Section 19 which is to be decided by the learned Adjudicating
Officer as per section 71 and the quantum of compensation & litigation

expense shall be adjudged by the learned Adjudicating Officer having due
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regard to the factors mentioned in Section 72. The adjudicating officer
has exclusive jurisdiction to deal with the complaints in respect of
compensation & legal expenses. Therefore, the complainants are advised
to approach the Adjudicating Officer for seeking the relief of litigation
expenses.
. DIRECTIONS OF THE AUTHORITY
67. Hence, the Authority hereby passes this order in the present complaint and
issues following directions under Section 37 of the Act to ensure
compliance of obligation cast upon the promoter as per the function
entrusted to the Authority under Section 34(f) of the Act of 2016
(i.) Respondent is directed to pay interest of %4,30,959/- as per
calculations given on page no. 39 of this order. As respondent
had already refunded an amount of 13,19,000/- to the
complainant on 01.07.2020, thus, respondent is liable to refund
the balance principal amount of %79,000/- alongwith interest
from date of refund till the actual realization of the amount.
However, for the purpose of calculation, interest of 251,847/~ has
been caleulated by the Authority on balance amount of 279,000/-
from 01.07.2020 till the date of this order. Therefore, the
respondent is directed to refund the total amount of 35,61.806/-

to the complainant. It is further clarified that respondent will

Qo
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remain liable to pay interest to the complainant till the actual
realization of the amount.
(il.) A period of 90 days is given to the respondent to comply with
the directions given in this order as provided in Rule 16 of
Haryana Real Estate (Regulation & Development) Rules, 2017
failing which legal consequences would follow.
Disposed of. File be consigned to the record room after uplnuding of the order

on the website of the Authority.
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NADIM AKHTAR
[MEMBER]|
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