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Complaint no. 2712 of 2023
ORDER (PARNEET 8. SACHDEV-CHAIRMAN)

1. Present complaint has been filed by complainant under Section 31 of the
Real Estate (Regulation & Development) Act. 2016 (Tor short Act ol 2016)
read with Rule 28 of The Iaryana Real state (Regulation & Development)
Rules, 2017 for violation or contravention of the provisions of the Act of
2016 or the Rules and Regulations made thereunder, wherein it is inter-alia
prescribed that the promoter shall be responsible to fulfil all the obligations,
responsibilitics and functions towards the allottee as per the terms agreed

hetween them.

A. UNIT AND PROJECT RELATED DETAILS

2. The particulars o project. details of sale consideration. amount paid by the
complainant. date ol proposed handing over the possession, delay period, il

any, have been detailed in the following table:

S.No. | Particulars Details

. Name ol the project, Park Elite Floors, Parklands,
I'aridabad.

2. Nature of the project. | Residential

) REIERA Registered/mot | Not Registered
registered

4. Details of unit. PE-350-GI. 1371 sq. L

3. Date ol Allotment 06.10.2011
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BBA ( Clause 5.1)

6. Date of butlder buyer | 22.09.2012
ggreement

7. Due date ol possession | 22.03.2015
(24 +6 months)

9, Possession clause in

“Subject to Clause 13 herein or
any  other  circumsiances  not
anticipated — and  bevond  the
control of the Seller/Confirming
Party  or  any  restraints  /
restrictions  from any courts /
authorities  but  subject 10 the
Purchaser(s)  having  complied
with all the terms and conditions
of this Agreement and nol heing in
default  under any  of  the
provisions  of this  Agreement
including but not limited to timely
payment of  Total  Sale
Consideration and other charges
and having complied with all

provisions, Jormalities.
documentations, ele, ay
prescribed by the

Seller/Confirming  Party,  the
Seller/Confirming Party proposes
to offer the handing over the
physical possession of the Floor
to the Purchaser(s) within a
period of twenty four (24) months
Srom the date of execution of the
Floor  Buyer's Agreement. The
Purchaser(s) agrees and
understands — that  the  Seller/
Confirming Party shall be entitled
to o grace period of (180) one
hundred and eighty davs, after the
expiry of twenty four (24) months,
Jor filing and pursuing the grant
of an occupation certificate from
the concerned authority with
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respect to the building consisting
of the  three  independent
residential  floors  including  the
Floor.  The  Seller/Confirming
Party shall give a Notice of
Possession to the Purchaser(s)
wherein the Purchaser(s) will be
granted 30 davs  period o
complete  the  formalifies  and
pavinent of amount  demanded,
The Purchaser(s) on completing
the  pavment  of  the  amount
demanded shall become eligible
Jor execution of the Convevance
Deed and taking over the
possession of the Floor from the
Seller.  In the event  the
Purchaser(s) fails to make the
complete pavment of the amount
demanded or fails to complete afl
the documentation and necessary
Jformalities  as  informed  vide
Notice of Possession within 30
davs of the date  of such
communication, the Purchaser(s)
shall be deemed to be custodian of
the Floor from the date indicated
in the notice of possession
(Deemed Possession) and the said
Floor shall remain at the risks
and costs of the Puwrchaser(s)
thereafter.

10, Total sale 2 26.44.399/-
consideration
1. Amount paid by 227.37.073/-

complainant

Offer ol possession

23. 10,2023 with demand of
2 9.535.758.24/- (inclusive of stamp
duty charges ol % 2,50,000/-)

Page 4 of 42 <




Complaint no. 2712 of 2023

13, Oceupation Certificate [09.11.2023

B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT

3. Facts of the present complaint that the respondent in the vear 2009
approached the complainant and offered to invest in its upcoming project
‘BPTP Parkland Llite Iloors™ and lured the Complainant with various
benefits and facilities that shall be provided to the Complainant while
booking in the said project Based on the assurances ol the Builder. the
Complainant booked a Mat bearing no. P1-350-GF in block PI in the vear
2009 admeasuring a super arca of 1022 Sq. I't. for a total consideration
olRs. 19.53.200- However, in the year 2011, the arca of the said {lat was
mercased unilaterally by the Respondent from 1022 sq {1 to 1371 sq 11
without giving any valid reason to Complainant. Accordingly. the total
sale price was increasced from a sum of Rs. 19,53,200/- 1o Rs. 25.41.600/-,
EDC. IDC PLE. Club Membership charges were 1o be paid in addition to
the basic sale price which came 10 Rs.29.89.30047/~ as linal
consideration.

4. That the respondent issued Allotment Letter dated 06.10.2011 qua the
said flat and accordingly confirmed the allotment of the said unit to the
Complainant. Copy ol the Allotment Letter dated 06.10.2011 is annexed
herewith as Annexure-1,

.--z 1
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That the Builder Buyer Agreement was executed on 22.09.2012 between
the builder and the Complainant. As per Clause 5.1 of the said agreement,
the Respondent was required to handed over in a period ol 24 months
Irom the date of execution of the Builder Buyer Agreement with a arace
period of 180 days as provided under same clause 5.1 of the said
agreement for filing and pursuing the grant of oceupation certilicate from
the concerned authority. [However. to utter shock of the Complainant no
work has been initiated even today on the site.

l'ven alter repeated emails communications, physical meetings and oral
requests the Respondent was not able to handover the said unit o the
Complainant as the Respondent did not carry out the construction work
on time. Copy ol Builder Buyer Agreement dated 22.09.2012 is annexed
herewith as Annexure-2.

That the Complainant had made timely payment of all the installments
[rom lime Lo time however., he has yet not received the possession of the
[Tat. It is pertinent to mention that the Complainant has paid a total sum of
Rs, 26.38.131/- which is around 95% of the total sale consideration in
[ollowing manner to the Respondent. Statement ol Account and payment
receipts are annexed herewith as Annexure-3.

That the respondent/Builder always advertised itsell’ (o a very cthical
business group that lives upto the commitments in delivering its housing

projeets as per the promised quality and timelines however, in the present
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casc the Complainant the respondent has totally failed on all its
assurances and has still not handed over the possession of the said [lat to
the Complainant. The Complainant had visited the site recently in
November 2023 and have witnessed the on-ground scenario which
clarifics that no work is on going on the sitc and the same is still not
ready for possession. Further. o add to the miserics ol the Complainant
the site in-charge ol the Respondent updated that the STP plant is not
lunctional and there is no cleetricity conneetion yet installed on the site.

. That, recently on 23.10.2023 respondent has issued Offer of Possession Lo
the Complainant whereby they state that the {lat is ready lor possession
and has raised a unwarranted and exemplary demand ol Rs.9.35.758.24/-,
Copy ol the said Offer of Possession dated 23.10.2023 is annexed
herewith as Annexure-A4. [t is pertinent to state that in the said Offer of
Possession the respondent has raised at entry F-Cost Lscalation @ Rs.
106/- per sq 1L amounting to a sum ol Rs, 1,435,435/, the said demand is
totally faulty and illegal and 15 against the terms of the said Builder Buyer
Agreement, 1t was the duty of the respondent o timely handover the
possession ol the said Tat however. the respondent has delayed the
handover ol the said [lat for more than 9 years now without any valid
reason and now burden ol the delay caused duc o the acts of the
respondent is being imposed upon the Complainant by way ol raising

such illegal demand on account of cost cscalation, Such illegal demands
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arc unicnable and arc against the terms of the said Builder Buyer
Agreement and therefore are required to be quashed as the same is
detrimental to the interests of the Complainant.

L0.1t s pertinent to mention that the Respondent has offered the possession
ol the llat without having procured Occupation Certificate for the
building. Further. the Complainant has confirmed by the site engincer
who has been representative of the Respondent. that there is no Ilectricity
Conneetion or Water Supply connection yet procured for the site and thus
the Respondent is in complete non-compliance of the building bye laws.
To the utter shock of the Complainant the site engineer also conlirmed
the project has no permanent S1TP installed at the site vet and [or now the
Respondent has arranged a sewage suction truck in every 10 to 15 days
and the said truck shall get the sewage cleared from every individual unit,
The Complainant fails to understand that alter paying such hu a¢ amount
and wailing for more than 9 years the Respondent is offering possession
ol the unit without basic amenities and thus the Complainant should be
duly compensated for such harassment. It is pertinent 1o state that the
Statement of’ Accounts annexed by the Respondent alongwith its ofler of
possession dated 23.10.2023 clearly specifies that the Respondent has
charged huge sums on account of "Eleetrification & STP Charges".
"lleetricity Conneetion Charges” and the said amount has been duly paid

by the Complainant. However, the Respondent has not provided any
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facility to the said effeet on ground and has offered the possession ol the

unit without having such basic amenities.

JThat further reading of the said OfTer of Possession clarifics that in

Annexure |5 of the said letter the Respondent has annexed a declaration
that once the possession is taken over the Respondent shall charge STP
and Iilectrification charges @l Rs. 895/~ per sq vard on cach [loor. The
said demand is also illegal and detrimental and against the terms of the
Builder buyer Agreement. It is pertinent to state that the caleulation sheet
annexed by the Respondent alongwith the Offer of Possession alrcady
covers  "Electrification and  STP  Charges" and  also "Eleetricity
Connection Charges" at therefore such duplicate charges cannot be
demanded from the Complainant and the same is clear case of duping the

genuine homebuycrs.

JThat there s no sign of construction of the club on the site till date

however, the offer of possession has charged Rs. 15,000/- on account of
Club Membership charges. Such demands are not only illegal and
Iraudulent but arc also detrimental to the interests of the Complainant,
lFurther, the notes of the offer ol possession also states that Balance elub
membership charges has not been billed and the same shall be billed upon
completion of the club. Thus, it is admitted position that the construction
ol the elub has not been completed and at such stage there is no occasion

lor the Respondent 1o raise any demand on the said account.
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13, That on 23.10.2023 the respondent has also raised a ‘l'ax invoice whereby
the Complainant is advised to make payment of Admin charges @
16.520/-per unit and Advance Maintenance Charges of a sum of Rs.
29.120/-starting  Irom 21,02.2024 10 20.02.2025 alongwith applicable
GST (@ 18%. Such illegal demands are not only against the terms of the
Builder Buyer Agreement but are totally against the RERA laws. urther.
vide the said demand notice the respondent has also demanded to pay a
sum ol Rs.27.420/- on account of interest free security deposit for the
maintenance charges. The Respondent vide the said demand notice is
lrying Lo extract maintenance for future term without having handed over
the possession ol the said units. Further. the date stipulated to be
21.02.2024 is taken by the Respondent on some [ictitious basis and it
only states that the respondent would not be able to handover the
possession of the said unit till the said date. Copy ol the Tax Invoice
dated 23.10,2023 is annexed herewith as Annexure-AS,

14. The Complainant is cager to take the possession of his [lat however the
Respondent is required to make the payment of the penalty for delayed
possession of the said [Tat alongwith the loss that has been sullered by the
Complainant.

[5.Thus, the Complainant has sulfered huge loss duc o all the above

mentioned reasons and also sullered delayed possession for which the
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Complainant is required to be compensated adequately in the interest of

justice. Thus, the present complaint,

C. RELIEF SOUGHT

16. That the complainants sceks [ollowing reliel and directions to the

respondent:-

i.  'To handover the possession of the FFlat bearing no P1:-305-
GI along with all the agreed amenities as per the terms of
the BBA exceuted between the partics,

1. To direet the Builder 10 make the payment of delay penalty
on account of delayed possession (rom dated of execution of
the BBA ull date of handing over the possession along with
interest (@) 18% per annum

i, Quash illegal demand letter dated 23.10.2023 o the tunc of
Rs. 1,43,435/- (entry no. I) under the head of Cost escalation
(et Rs. 106 per sq [1) as the said demand is illegal and totally
misconceived.

iv.  Quash illegal Tax invoice dated 23.10.2023 (o the tune of
Rs. 73.060/- as the said demand is illegal and totally

misconceived,

-
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v. T dircet the Builder to make payment of Rs. 1.00.000/- on
account of legal cost that has been suffered by the
Complainant

vi.  Any other reliel that this [Ton'ble authority deems fit and

appropriate in the interest of justice
D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondents filed detailed reply on 22.01.2024

pleading therein:

L7. That the complainant expressed their interest and willingness to purchase
a unit in the project of the respondent known under the name and style of
"Park Llite Floors". Accordingly. an application/ booking form was
exceuted by the Complainant. Complainant was not allotted any unit in
the 1% phase of allotment in the project of the Respondent henee, on the
request of the Complainant for consideration of his name in the 2™ phase
ol allotment. 1t is pertinent to mention that the Complainant consented for
the allotment of a plot of entative super build up area ol 1371 sq. L.
Conscquently, the unit, residential independent floor bearing no. P1-350-
GF. on Ground Floor tentatively admeasuring 1371 sq. ft super arca was
allotted on the basis of the tentative layout plan. The copics of the
Booking Form dated 26.05.2009, consent form and the Allotment T,etter

dated 06.10.2011 are annexed and marked as Annexure R1(Colly).

A~
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I8 That therealler, the parties mutually. willingly, and voluntarily entered
nto a Floor Buyer's Agreement on 22.09.2012. At this stage, it is
pertinent to highlight that the relationship between the partics was purely
contractual and Mowed [rom the explicitly agreed terms and conditions of
the FBA. It is pertinent to mention that an inaugural discount of
Rs 1.02.800 was also given to the Complainant. A copy of the Floor
Buyer's Agreement dated 22.09.2012 is annexed and marked as Annexure
R2.

19.That the Complainant took loan against the unit in question from
Indiabulls Tousing Finance Ltd. for which permissions to mortgage was
issucd by the Respondent. The Complainant and the Respondent entered
into a Iripartite Agreement on 02.05.2013, It is pertinent to note that the
lability ol repayment of the loan amount was on the Complainant
themselves, as per clause 3 of the Tripartite Agreement. The Respondent
only has liability to pay the EMIL. A copy ol the Tripartite Agreement
dated 02.05.2013 is marked and annexed as Annexure R3.

20. That as per the FBAL the possession was proposed 1o be handed over
within a period of 24 months from the date of execution of the Floor
Buyer's Agreement along with a grace period of 180 days. Al this stage, it
1s submitted that the benefit of grace has o be given as has also been
considercd by the Ld. Tribunal, Chandigarh in the case titled as Emaar

MG Land Ltd. vs Laddi Praramjit Singh Appeal no, 122 of 2022 that if
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the grace period is mentioned in the clause. benelit of the same is
allowed.

21 That the subjective due date comes out 10 22.03.2015. However, this due
date was subjeet to incidence of force majeure circumstances and timely
payment by the complainant,

22 That the construction of the unit was also hampered duc to other
circumstanees beyond the control of the company the benelit of which is
bound to be given in accordance with clause 5.1 read with 14 of the FBA.

23. That in the year 2012, on the directions of the Hon'ble Supreme Court of
India. the mining activities of minor minerals (which includes sand) were
regulated. The Hon'ble Supreme Court directed the framing of modern
mineral concession rules. Reference in this regard may be taken from the
Judgment ol Deepak Kumar v, State of Haryana. (2012) 4 SCC 629,
where the competent authoritics took substantial time in framing the rules
i case where the process ol the availability of building materials
including sand which was an important raw material for the development
ol the said Projeet became scarce. The respondent was faced with certain
other foree majeure events ineluding but not limited to non-availability of
raw material due to various orders of IHon'ble Punjab & Ilaryana Iligh
Courl and National Green Iribunal thereby regulating the mining
activities, brick kilns. regulation of the construction and development

activitics. by the judicial authoritics in NCR on account of the
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environmental conditions, restrictions on usage of water, cte. It is
pertinent Lo state that the National Green I'ribunal in several cases related
to Punjab and llaryana had stayed mining operations including in OLA
No. 171/2013, wherein vide Order dated 02.11.2015. mining activities by
the newly allotted mining contracts by the state of'] laryana was stayed on
the Yamuna River bed. Thus. on account of several orders. directions
passed by the various authorities/forum hindered the development of
project, Ban by NGT vide order dated 19.07.2016 for 30 days, Ban by
Environment Pollution Authority vide order dated 07.11.2017 and
OLTT.2019 for 90 days and 4 days respeetively and Ban by 1lon’ble
Supreme Courl vide order dated 04.11.2019 for 102 days.

- That additionally, even before normaley could resume the world was hit
by COVID-19 Pandemic. It led to further challenges to the projeet with
no available labour. contractors cte for the construction ol the project,
The Ministry of Home Alfairs, GOI vide notification dated March 24,
2020 bearing no.  10-3/2020-DM-I{A) rccognized that India  was
threatened  with the spread  off Covid-19 pandemic and  ordered 2
completed lockdown in the entire country for an initial period of 21 days
which started on March 25, 2020.By virtue ol various subsequent
notilications. the Ministry of Ilome Affairs. GOl further extended the
lockdown from time 1o time. Various State Governments. including the
Government ol Haryana have also enforced various strict measures 1o

P
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prevent the pandemic including imposing curfew, lockdown, stopping all
commercial activities, stopping all construction activitics,

Despite. alter above stated obstructions., the nation was vet again hit by
the second wave of Covid-19 pandemic and again all the activitics in the
real estate sector were forced to stop. That considering the wide spread of
Covid-19. firstly night curfew was imposed followed by weekend curfow
and then complete curfew, That during the period from 12.04.2021 1o
24.07.2021 (103 days), cach and cvery activity including the construction
activity was banned in the State. Therefore, it is safely concluded that the
said delay of 350 days in the scamless execution of the Projeet was due to
genuine force majeure circumstances and the said period shall not be
added while computing the delay. That from the [acts indicated above and
documents appended. it is comprehensively established that a period of
350 days was consumed on account of' circumstances beyond the power
and control of the Respondent No. 1, owing 1o the passing of aloresaid
Orders by the statutory authorities. All the circumstances stated come

within the meaning of foree majeure in terms with the Agreement.

26.That in addition to the above. the construction was also allected by the

act of non-reeeipt of timely payment against the Unit. The copies of the
demands letters, payment receipts, and reminders are annexed  as

Annexure R-4.

a1
L
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27. That despite innumerable hardships being faced by the Respondent, the

Respondent completed the construetion of the Project and applied for the
Occupation  Certificate vide an  application  before the coneerned
Authorily and successlully attained the Occupation Certilicate dated
09.11.2023. It is respectfully submitted that once an application for grant
ol occupation certificate is submitted to the concerned statutory authority
o Respondent ceases o have any control over the same. The grant of
occupation certificate is the prerogative of the concerned statutory
authority and the Respondent does not exercise any influence in any
manner whatsoever over the same. ‘Therelore, the time period utilized by
the concerned statutory authority for granting the occupation certificate is
liable to be excluded from the time period utilized for implementation of
the project. Copy of Occupation Certificate dated 09.11.2023 is attached

as Annexure R-5.

28.That the Respondent offered the possession of the Unit to the

Complainant on 23.10.2023. It is pertinent to mention that vide letier
dated 23,10.2023 regarding ofTer of possession, the Complainant was
asked to make the requisite payment based on the Statement of Final
Dues and complete the documentation required to enable the Respondent
to initiate the process of physical possession of the unit, however. the
Complainant never turned up 1o take the possession of the Unit
Complainant willingly and voluntarily did net take possession of the Unit
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or remit the balance sales consideration. A copy of the ofler ol possession
dated 23.10.2023 is marked and annexed as Annexure R6.

29.That the Respondent carnestly requested the Complainant o obtain
possession of the unit in question and [urther requested the Complainant
to completing all the formalitics regarding  delivery ol possession,
[Towever, the Complainant did not pay any heed to the legitimate. just
and fair requests ol the Respondent. All reguests ol the Respondent to
take the possession of the Unit fell on deafl ears of the Complainant. The
instant complaint is preferred in complete contravention of Complainant's
carlier representations and documents exceuted in this regard.

30.That it was the obligation of the complainant to take possession ol the
unit as per clause 5.2 of the FBA exccuted between the partics, however.
the complainant has failed to adhere to their obligations and have filed
this frivolous complaint.

E. ADDITIONAL DOCUMENTS FILED BY THE PARTIES

37, Complainant had filed rejoinder in registry on 23.05.2025 denying

the pleadings ol respondent and reiterating the allegations/submissions made

in complaint. Further, the complainant has several objections o the alleped

offer letter 23.10.2023.Few of the concerns in brief are as follows:-
* Delay in handing over of possession-the actual date of delivery

should have been 02.09.2015 ad not beyond. Reasons lor delay

..FLI_.
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mentioned by respondent are completely wrong and denied and has no
bearing on present case.

Cost escalation-1The reasons [or the cost escalation of Rs. 1.45.435/
are solely due to the delay in the construction and development of the
project by the respondent and the complainant cannot be burdencd
with the same. Such illegal demands are untenable and are against the
terms ol the builder buyer agreement.

Electrification and STP charges-demand is illegal and detrimental 1o
BBA. Duplicate charges cannot be demanded by respondent.
Electricity connection charges- demand is illegal and detrimental to
BBA. Duplicate charges cannot be demanded by respondent.

Club Charges- Amount of Rs 15.000/- is charged, however, there is
no sign ol construction ol ¢club on the site till date. The same need to
be waived ol as the same is not functional till date. Club has not been
even constructed tll date. The respondents cannot colleet charges for
the services which are non-existent till date.

Tax invoice issued by maintenance eompany-Respondent vide said
demand notice is trying to extract maintenance for the future term

without having handed over the possession ol unit.
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* unilateral increase in area of the unit- Respondent arbitrarily and
without any justification had increased the area from 1022 5¢. It o

1371 sq. 1.
FARGUMENTS OF COUNSEL FOR COMPLAINANT AND

RESPONDENT

41, Ld. counsel for complainant and respondent reiterated the submissions
as made in their pleadings. In respect of deemed date of posscssion, Id.
counsel appearing on behalf of both partics agreed to taking 2446 months,
LE. upto 22.03.2015. Respondent has argued that delay interest be awarded
Gl reecipt of Oceupation Certificate as there is only gap ol 15-16 days
between the ofler of possession and receipt of oceupation certilicate or at
maximum till 2 months afier receipt of occupation certificate as per Section

19 of RERA Act.2016.
G. ISSUES FOR ADJUDICATION

42. Whether the complainant is entitled to possession of the booked unit along
with delay interest and other charges in terms of Section 18 of Act of 20167 11

answer Lo any of the above is a Yes, the quantum thereol

H.OBSERVATIONS OF THE AUTHORITY
#3. As per facts and cireumstances, complainant in this case was alloited unit
bearing no. PI-350-GI', measuring 1371 8q. [l. in the project being developed

-

-~ F\”f
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by the respondents namely *Park Lilite Floors® Parklands situated at Faridabad
vide allotment letter dated 06.10.2011. Builder buyer agreement was also
executed between the parties for the said unit on 22.09.2012 for a bhasic sale
consideration of X 26.44,399/- against which the complainant has paid a total
amount ol * 27.37,073/-. It is the contention of the complainant that the
respondent has failed to complete the project and thus delayed delivery of
possession of the booked unit beyond the time period stipulated in the
agreement. Hence, the present complaint seeking possession of the booked
unit along with delay interest.
44, As per clause 5.1 of the builder buyer agreement, possession of the unit
was to be delivered within 24 months from date of exceution of builder buyer
agreement along with grace period of 6 months. Complainant as well as
respondent’s counsel both at the time of arguments agreed that deemed date of
possession is 22.03.20135,
45, Admittedly, the delivery of possession of the unit in question has been
delayed beyond the stipulated period of time. The due date of possession in the
present case is 22.03.2015. The claim of the respondent regarding exclusion of
delay due 10 foree majeure is now being examined. The respondent has ¢laimed
that extraordinary conditions caused the delay in construction i.c Bans by NG
order. Covid outbreak ete. Details of said periods is mentioned in the table
helow:-

_.rf/L‘f._,.-r'
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Sr. No. I}lel'-. n! Hdn on Lumlmmun

L. | Order dated 19.07.2016 passed by
NGT

Order dated 07.11.2017 passed by
| Environment  Pollution  (Prevention
and Control) Authority -
Order dated 01.11.2019 passed by
Environment  Pollution (Prevention
and Control) Authority

Order dated 04.11.2019 passed hv
Hon"ble Supreme Court in M.C.Mehta
vs Union of India

| Nationwide lockdown in order to curb
| COVID-19  wel 25 03.2020 1o
24.09.2020 and sccond wave

| COVID-19  w.ef 12042021
24.07.2021

ad

& __‘

L

Lo

Total=513 L_i_a}_'_s

4 d-zi}'h'

ol

l)urallunf lime. I’erd 3
30 days

90 days

102 days

I 84
days

F103  davs- 287

Respondent has elaimed time period of 226 days (30490141102 days) as

majeure on account of ban imposed by various authoritics illustrated

respondent to explain how cach

of the above mentioned orders of authoritics (except Covid) lies within the

delinition of force majeure.

explain how each order dircetly alfected its construction activitics. It

l'urther onus also lies upon the respondent Lo

is the stand

o respondent that foree majeure conditions given above ie Prohibitions by

NGT in year 2017 and 2019. COVID-19 Pandemic cte afleeted the project
completion,
47.  Force majeure is a French expression which translates, literally. to

“superior [oree™,

the Indian Contract Act, 1872 ne
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business. the Merriam Webster dictionary states that loree majeure usually
refers to “thosce uncontrollable cvents (such as war, labor stoppages. or extreme
weather) that are not the fault of any party and that make it difficull or
impossible to earry out normal business. A company may insert a foree majeure
clause into a contract 1o absolve itsell from liability in the event it cannot fulfill
the terms of a contract (or il attempting o do so will result in loss or damage ol
goods) lor reasons beyond its control”, Black's Law Dictionary delines Foree
Majeure as follows, “In the law of insurance, superior or irresistible foree. Such
clause is common in construetion contracts (o protect the parties in the event a
part of the contraet cannot be performed due 1o causes which are outside the
control ol the parties and could not be avoided by exercise of duc care.
Fypically. such clauses specilically indicate problems beyond the reasonable
control of the lessee that will excuse performance,”

48.  In India, it is ofien relerred 1o as an ~act of God™. Various courts have,
over time. held that the term foree majeure covers not merely acts of God, but
may include acts of humans as well. The term “Foree Majeure™ is based on the
concepl ol the Doctrine ol Frustration under the Indian Contract Act, 1872
particularly Sections 32 and 56. The law uses the term “impossible™ while
discussing the frustration of a contract, i.c. a contract which becomes
impossible has been frustrated. In this context, “impossibility” refers to an
unexpected subsequent event or change of circumstance which lundamentally

strikes at the root of the contract. In the case of Alopi Parshad and Sons 1.4d vs
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Union of India, AIR 1960 SC 588 and the landmark Energy Watchdog and Ors.

Vs, Central Electricity Regulatory Commission and Ors (2017) 2017 3 AWC
2692 SC. the Supreme Court of India has catcgorically stated that mere
commercial onerousness, hardship, material loss, or inconvenience cannol
constitute frustration of a contract. Furthermore, i it remains possible to fulfill
the contract through alternate means, then a mere intervening difficulty will not
constitute frustration. It is only in the absence of such alternate means that the
contract may be considered frustrated.
49, Scction 56 of the Indian Contracts Act (Agreement to do impossible act)
states that “a contract 1o do an act which, after the contract is made, becomes
impossible, or, by reason of some event which the promisor could not prevent,
unlawlul, becomes void when the act becomes impossible or unlawlul.” It is the
performance of contractual obligations that must become unlawlul/impossible,
not the ability to enjoy benefits under the contract. The Supreme Court in
Energy Watchdog and Ors. Vs. Central Electricity Regulatory Commission and
Ors (2017) -~ 2017 3 AWC 2692 SC lent further insight into interprefing a Foree
Majeure situation i ¢

. Lvents beyond the reasonable control of one party should not

render that party liable under a contract [or performance. il that event

prevents the party’s perlormance:
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. The language of the agrecment relating o duty to mitigate, best
cllorts, prudent man obligations to nevertheless perform cte., will all be
laken into consideration in understanding the partics’ intent:

. Foree majeure events must be unforesceable by both partics:

. The requirement 1o put the other party on notice must be met with
il'the contract provides for notice requirements; and

- Burden of proof rests with the party relying on the defense of
Jorce majeure for its inability to perform the obligation.

30. In the present case, due to the various decisions of the Government of
India and the Government of Haryana Authority. force majeure may be
aceepted for the period of Covid e 9 months, Reference is made to Advisory
issued by Authority in its 93" meeting held on 18.05.2020 wherein time period
ol 6 months 25.03.2020 to 24.09.2020 was considered as force majeure being
natural calamity affeeting the whole world and extension of three months. i.c,
01.04.2021 1o 30.06.2021 due to sccond wave of Covid-19 was considered as
lorce majeure by the Authority in its meeting held on 02.08.2021. However.,
with respect 1o other events, the respondent has failed to even discharge his
lundamental burden of prool” as outlined by the 1onble Apex Court. On the
contrary. the facts given by the Respondent are themselves contrary 1o his own
arguments. For example, the construction ban was only for § days ic
OL.T1.2019 1o 05.11.2019. Tow the events other than Covid prevented the

Respondent from discharging his obligations has not been explained at all. Mere
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pleading ol foree majeure conditions without [ulfilling its obligations, cannot be
allowed as discussed above.

51, Therefore, the Authority holds that the only force majenre condition
accepted in this case is Covid-19 is for 9 months. i.c. 25.03.2020 to 24.09.2020
and 01.04.2021 to 30.06.2021, Covid-19, however. did not in any way enhance
the date of handing of possession which is 22.03.2015 as mentioned by the
Complainant. Nevertheless. Covid caused subsequent delay in completion.
Therelore. a time period of 9 months is 1o be excluded [rom any delay interest
calculation,

52.  As per observations recorded in the preceding paragraph possession of
the unit should have been delivered to the complainant by 22.03.2015.
However. respondent failed to complete construction of the project and deliver
possession within stipulated time. An offer of possession was issucd to the
complainant on 23.10.2023 alongwith demand of 29.35.758/- (inclusive of
stamp duty charges o' 2.50.000/-). Oceupation Certilicate stands reccived on
09.11.2023; It is the submission of the respondent that the offer of possession
was issued after completion of all development works and applying of
oceupation certilicate, which was ultimately received just 15-16 days alter offer
on 09.11.2023, thus the complainant should have accepted the said olfer of

possession. However, the complainant failed to do the same.

9
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Ld. counsel [or complainant expressed his difficulty in accepling said

offer as it was not supported with occupation certificate and was accompanied

with disputed charges.

54

With regard Lo the contention of the complainant, the Authority has

carclully examined the statement of account issued along with offer of

possession dated 23.10.2023 and observes as [ollows:

With regard 1o the cost esealation charges of 21.45,435/- . it is observed

by the Authority that deemed date of possession in captioned complaint is
ascertained as 22.03.2015. The respondent issued a letter offering
possession on 23.10.2023. despite the deemed date of possession being in
2015, resulting in delay of & wyears. Additionally, the olfer dated
23.10.2023 was accompanied with demands which are notl acceptable 1o
complainant being unjust and unlair. In said offer. the respondent also
imposed cost escalation charges. which are unjust since the delay in
offering possession. and any cost inerease, was due 1o the respondent’s
latlure to complete the project on time. Cost escalation charges are
typically justificd when there are unlorescen increases in construclion
costs. but in this case, the delay was solely caused by the respondent,
making it unlair to pass the burden ol cscalated costs onto the
complainants. The complainants, having alrcady endured an $-year delay
should not be penalized with cost escalation charges for a delay that was

entirely the fault of the respondent. Therefore, demand raised by the
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respondent on account of cost escalation charges is hereby rejected and
sel aside.

With regard to the demand raised by the respondents on account of club

membership charges ol 2 15,000/~ Authority obscrves that club

membership charges can only be levied when the club facility is [ully
operational with all amenities. In this case, it is essential to note that the
Occupaney Certilicate (OC) for the {loor has been oblained by the
respondent on 09.11.2023. However, no documentary evidence has been
liled on record 1o establish the fact that facility of club is operational at
site. Complainant has submitted that the proposed ¢lub has not been
constricted Lll date. Respondents have not placed any evidence to negate
the claim of the complainant. Sinee the elub has not been consiructed, the
demand raised by the respondent on account of club charges for a non-
existent club is also set aside.

With regard to the demand raised by the respondent on account of

Lileetrilication_and STP charges (2 68.317) and Lilectricity connection

charges (2 23,000). it is observed that vide clause 2.6 sub-clause vt eyt
and "J" of the buyer’s agreement dated 22.03.2015 the complainant has
agreed to pay these charges to the respondent. Since these charges are in
consonance with the buyer’s agreement complainant cannot shy away
from its obligation of making requisite payments. /ence, these chargers
are pavable by the complainant,

A
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With regard 1o the final arca of the unit which s chargeable from the
complainant. it is noted that as per the builder buyer agreement exccuted
between the partics. the arca of the Moor was 1203 sg. 1 (in offer of
possession 1371 sq. 1) however, ultimately as per the oceupation
certilicate dated 09.11.2023, the arca of the floor comes 1o 106951 sq. IL..
Authority observes that respondent is entitled 1o charge only for the arca
of" the unit which is actually to be provided to the allotice at the time of
handing over of possession. Any arca over and above the approved arca
mentioned in occupation certificate cannot be burdened upon the allottee.
IFurther. it is pertinent to refer to definition of Floor Arca Ratio (FAR)-
clause 1.2 (xli) ol Haryana Building Code.2017 which clearly establishes
that lifi, mumty. balcony, parking . services and storages shall not be
counted towards IF'AR, Any area bevond FAR is not a saleable arca of the
project. However. cost of construction of all such structures which is not
ncluded in FAR can be burdened upon tolal ¢ost of the unit by the
respondent bul: cannot be charged independently making it a chargeable
component ol the unit. Hence, the respondent is directed to re-caleulate

the price of the floor according to the final area of the unit ie 1069.5]

sep 1

Sepdarate maintenance agreement needs to be signed between the purchaser
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and Seller or maintenance ageney as per clause 1,22 of agreement, Clause
1s reproduced below for ready reference:-

“Maintenance agreement shall mean an agreemeni to be executed
between the purchaser and the seller or the maintenance service provider,
in the formedt preseribed by the seller or its appointed agency or nominee
(maintenance service provider) which is applicable and binding for all the
owners and occupants of project. The agreement shall be executed for the
purposes of upkeep and regular maintenance of the colony as a whole as
the floor derives its prestige, esteem and appeal from the ambience and
high standards maintained at the colony and the proper upkeep and
maintencnce is an inseparable aspect of such prestige, esteem and appeal
af the floor. "

As such. maintenance charges are payvable by complainant only afier
execution of maintenance agreement, Said maintenance charges will
hecome pavable woef valid offer of possession issued after receipt of
occupation certificate.

The facts set out in the preceding paragraphs demonstrate that,

admittedly, the delivery ol possession ol the booked unit has been delayed

beyond the stipulated period of time. As per para 44 ol this order, respondent

should have delivered possession ol the {loor by 22.03.2015. Ilowever, the

respondent lailed to construet the project and deliver possession ol the booked

Moor. An oller of possession was issued 1o the complainant on 23.10.2023.

Along with said oller of possession respondents had issued a detailed statement

of account of payvable and receivable amounts which has been challenged by the

complainant on account of several discrepancies that have been already

L
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adjudicated in para 54 of this order. Said offer of possession was not supported
with Occupation Cerlificate. Respondent had received occupation certificate on
09.11.2023.

36. It is the stand of complainant that respondent did not issuc valid offer of
possession till date so delay interest be awarded till actual handing over of
possession. On the other hand. 1d. counsel for respondent argued that at the time
when offer ol possession dated 23.10.2023 was made to the complainant, the
unil was lying complete and occupation certificate stands applied. e requested
that delay interest be awarded till grant of Oceupation Certificate onlv. Perusal
ol file reveals that complainant had filed present complaint on 21.12,2023 by
which time the occupation certificate had already been reccived, i on
09.11.2023, Respondent had filed its reply in registry on 22.01.2024 wherein
details ol occupation certificate along with its copy is attached as Annexure R-S.
In the case in hand, factual position is that offer ol possession was issued by
respondent 1o complainant on 23.10.2023, however occupation certificate for the
unit in question was received by respondent on 09,11,2023. Said offer was not a
valid offer ol possession as it was not supported with eccupation certificate. So.
the complainant was not bound to accept the same and to pay oulstanding
amount raised alongwith offer of possession. Respondent has taken a stand that
gap ol 15 days between the olfer of possession and date of occupation certificate
be ignored and delay interest be awarded to the complainants only upto date of

occupation certificate, ie. 09.11.2023. In this regard, it is observed that
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respondent has failed Lo substantiate his plea with proper documentary evidence
and legal position prevailing under RERA Act.2016. Fact remains that
respondent has not issucd any possession letier 1o the complainant till date after
receipt of occupation certificate. Complainant has got to know about receipt of
occupation certificate only after filing of present complaint that too on receipt of
reply. During pendeney ol complaint, respondent did not even bothered to issuc
proper offer ol possession duly supported with occupation certificate, Moreover.
the proviso to Section 18 of the RERA Act.2016 clearly entitles the allottee to
receive delay interest till handing over of possession.

37. Admittedly there has been an inordinate delay in delivery ol possession
but the complainant wishes 1o continue with the project and take possession, In
these eircumstances, provisions of Section 18 of the Act clearly come into play
by virtue of which while exercising the option of taking possession of the
booked oor. the complainant is also entitled to receive interest [rom the
respondent on account of delay caused in delivery of possession for the entire
period of delay till a valid offer of possession is issued to the complainant.,
Therclore. the duthority hereby conclides that the complainant is entitled to
receive delay interest for the delay caused in delivery of possession from the
deemed date of possession i.e 22.03.2015 till the date of valid offer of possession
to be issued hy respondent supported with oceupation certificate minus the force
majeure period of COVID-19 period, ie., 25.03.2020 to 24.09.2020 and
01042021 10 30.06.2021.
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58.  As per Section 18 of the RERA Act, interest shall be awarded at such rate
as may be preseribed. The definition of term “interest” is defined under Section

2(za) ol the Act which is as under:

(za) "interest" means the rates of interest pavable by the
promoter or the allotiee, as the case may be.

Lxplanation.-For the purpose of this elause-

(1) the rate of interest chargeable from the allotice by the
promoter, in case of default, shall be equal io the rate of
interest which the promoter shall be liable to pay the
allotiee, in case of default;

(ii) the interest payable by the promoter to the allottee
shall be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest payable
by the allotiee 1o the promoter shall be from the date the
allottee defaults in payment to the promoter till the date it
is poiel;

Rule 15 of HRERA Rules, 2017 provides for prescribed rate of interest
which is as under;

“Rule 15: “Rule 135. Prescribed rate of interest- (Proviso
to section 12, section I8 and sub-section (4) and
subsection (7) of section 19] (1) For the purpose of
proviso o section 12; section 18, and sub sections (4) and
(7) of section 19, the "interest at the rate preseribed" shall
he the State Bank of India highest marginal cost of lending
rare +2%:;

Provided that in ease the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the State
Bank of India may fix from time to time for lending to the
general public”

q/_
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9. llence, Authority dircets respondents to pay delay interest to the

complainant for delay caused in delivery of possession at the rate prescribed

in Rule 15 of Iaryana Real Istate (Regulation and Development) Rules,

2017 i.e at the rate of SBI highest marginal cost of lending rate (MCLR)+ 2

% which as on date works out 1o 10.80% (8.80% 1 2.00%) from the due date

ol possession tll the date of a valid offer ol possession.

60, Authority has got caleulated the interest on total paid amount from due

date of possession and therealier from date of payments whichever is later till

the date ol offer of possession as mentioned in the table below:
Sr. | Principal | Deemed Interest Acerued till 16.07.2026
No. | Amount date of (in %) excluding force majeure period
(in ?) possession
or dite of
payment 22.03.2015 25.03.2020 | 25.09.2020 01.04.2021 | 01.07.2021
whichever DpoPr or to LT to or date of
is later date of 24092020 | 31.03.2021 30.06.2021 | Payment
payment N to
whichever 16.07.2026
later fo
24.03.2020
1. 123994949, | 22.03.2015 1299279 NO interest 133478 No interest 1307799
01
2 20,981 28.11.2016 7530 No interest 1167 No interest | 1435
3. 316.5929 | 08.08.2018 55738 Mo interest 17611 No interest 172553
4
Tot | Z7.37.073¢ 1362547 No interest [ 32256 N interest 491787
al: - -
Total= 30.06.390/-

Monthly interest=24,296/-
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61.For the purpose of calculation of interest. the amount paid by the
complainant as per receipts, i.c. ¥ 27.37.073/- has been laken into

consideration.

02.1t is pertinent o mention that in the captioned complaint, complainant has
received timely payment discount from the respondent as a credit towards
payment made within the preseribed time. As 4 benefit. the said discount
was credited  towards the total sale  consideration made by the
complainant and was an cssential component in determining the balance
payable amount. Perusing the receipts and demand letters. it cannot be
denied that these payments form a part of the total amount paid by the
complainant. Although it is truc that this discount is an act of good will
on the part ol the respondent but complainant cannot be denied their
rights especially when the respondent company itsell” considers this as a
paid amount as per payment policy. Accordingly, the delay interest for
delay caused in handing over of possession shall be provided on the
entire amount for which the receipts have been issued by the respondent.

63. The complainant is also seeking litigation cost of Rs 1.00.000/-. 1t is
observed that Hon'ble Supreme Court of India in Civil Appeal Nos. 6745-
6749 of 2027 titled as “M/s Newtech Promoters.and Developers PvT Lid.
Vis State of UP. & ors.™ (supra,). has held that an allotice s entitled 1o
claim compensation & litigation charges under Scetions 12, 14, 18 and

™
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Seetion 19 which is to be decided by the learned Adjudicating Officer as
per seetion 71 and the quantum of compensation & litigation expense
shall be adjudged by the learned Adjudicating Officer having due regard
to the Tactors mentioned in Scetion 72. Therefore, the complainant is [ree
o approach the Adjudicating Officer for seeking the aforementioned

reliels,

I. DIRECTIONS OF THE AUTHORITY

64.

The Authority hereby passes this order and issues following directions
under Section 37 of the Act 1o ensure compliance of obligation cast upon
the promoter as per the function entrusted to the Authority under Section

34(0) of the Act ol 2016:

Respondent s dirccted 1o pay uplront  delay  interest  of
T 30,06.590/- 10 the complainant towards delay alrcady caused in
handing over the possession within 90 days from the date of this order,

Monthly interest of 2 24.296/- shall be payable for further delay,

complainant alongwith statement of account incorporating therein the
principles laid down in this order within 30 days of uploading of this
order,

Complainant shall aceept the olfer of possession within next 30 days ol

the receipt of [resh statement ol accounts, Complainant will remain

5
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liable 10 pay balance consideration amount. if any. to the respondents at
the time ol actual/physical offer of possession.
V. The respondent shall not charge anything from the complainant which
is not part of the agreement 1o sell,
65. Disposed of. File be consigned 10 record room after uploading on the

websile of the Authority.

DR. GEETA RATHEE SINGH
[MEMBER|

NADIM AKHTAR
[MEMBER]

B

PARNEET S. SACHDEV
[CHAIRMAN]

**Separaie order containing dissenting view is attached below:
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I. We, the undersigned have the privilege of going through the order
authored by onble Chairman and are in complete agreement with the
lindings on all issucs except exemption on account of foree majeure and

delay interest in captioned complaint,

[

Respondent ha$ pleaded that deemed date of possession was subjeet 10
the Toree majeure events such as NG'T' Bans and COVID-19. Details of
said events have been summarized in the table below:-

Sr. No. | I)E:I--aii_l-é_;_ti_f:liz_ln nn_'.’.lt_l_mlruclidn_ | [Ju&_iﬁnz"l'i'mc Period

l. Order dated 19.07.2016 passed by | 30 days
NGT
2 Order dated 07.11.2017 passcd by | 90 days

|!-im-'irm1munl Pollution  (Prevention
_ L and Control) Authority _ -
3, Order dated 01.11.2019 passed by | 4 days
Environment  Pollution  (Prevention
_Land Control) Authority
4. Order dated 04.11.2019 passed by | 102 days
[Ton"ble Supreme Court in M.C.Mchia
- vs Union ol India
5. Nationwide lockdown in order to curb | 184 1103 days =287
COVID-19  weed  25.03.2020 to days
24.09.2020 and second wave of
COVID-19  wel  12.04.2021 (o
. 24:07.2021
| Total 513 days

Deemed date of possession in the present lead case is 22.03.2015.
Therefore. question arises for determination as to whether any situation or
circumstances which could have happened alter this date. due to which

the respondent could not carry out the construction activities in the
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project can be taken into consideration? Also to look at the aspeet as o
whether the said situation or circumstances were in [act beyond the
control of the respondents or not?  There is delay on the part of the
respondent and the various reasons given by the respondent such as the
NGT order. Covid outbreak ete. are not convineing enough for two (old
reasons. firstly. as respondent had elaimed that NG orders passed in
year 2016,2017 and 2019 have been once of the cause [or delay in
construction activity of the project. It is pertinent to mention here that
respondent herein arc in business ol real estate sector and is well aware of
lact that certain bans on construction activity ol the projeet duly hampers
the construction progress at site. The deemed date of possecssion has been
provided by respondent considering all such factors. Morcover, any cvent
that subscquently occurred in the year 2017 could not have hampered the
deemed date/construction work that was to be completed Ll the year
2015. Secondly, respondent itsell had promised 1o deliver posscssion of
unit to complainant by 22.03.2015 so any delay il has occurred during
completion  of  apartment, the respondent cannot burden it upon
complainant. Complainant is not at faull for trusting respondent by
depositing the amount to respondent in return of delivery of possession off
unit. Therelore, now. the respondent cannot be allowed 16 take advantage

ol the delay on their part by claiming the delay in  statutory
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As lar as delay in construction due to outbreak of Covid-19 is
concerned, Hon'ble Delhi High Court in case titled as M4 Halliburton
Offshore Services Ine. vs Vedanta Ltd & Anr. bearing OMP (1)
(Comm.) No. 88/2020 and I.A4.5 3696-3697/2020 dated 29.05.2020 has
observed that:

0.  The past non-performance of the contractor cannot be
condoned due 1o Covid-19 lockdown in March 2020 in India, The
contractor was in breach since september, 2019, ¢ Jpportunities were
given lo the contractor (o cure the same repeated(y. Despite the same, the
contractor. could not complete the project. The outbreak of pandemic
cannot be used as an excuse for non-performance of a contract for which
the deadline was much before the outbreak itself

The respondent was liable to complete the construction of the project
and the possession of the said wnit was 1o pe handed over by
September,2019 and is claining the benefit of lockdown which came inio
effect on 23.03.2020, whereas the due date of handing over possession
was much prior to the eveni of outbreak of Covid-19 pandemic,
Therefore, Authority is of view that outhreak of pandemic cannot be used

an excuse for non-performance of contract Jor which deadline was much
before the outbreak itself.

In view ol aloresaid obscrvations, the plea ol respondent 1o consider
lorce majeure conditions towards delay caused in delivery of possession
is without any basis and the same is rejected.

In view ol aloresaid observations, the complainant is entitled to delay
interest ranging from deemed date of possession (22.03.2015) to the date
ol valid offer of possession made afier obtaining occupation certilicate
from the competent authority in terms of Rule 15 of | IRERA Rules,2017.
Calculation of uplront delay interest (upto date of this order) alongwith

monthly interest is incorporated in the table below:
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|-;-ir. No. | Principal | Deemed date of Interest Accrued
Amount possession or date of | till date of order
(in ) payment whichever |i.e. 16.07.2026

is later (in )

l. 23.99.499.01/- |22.03.2015 2935803/-

2 20.981/- 28.11.2016 21840/-

3. 3.16.592.99/- [ 08.08.2018 271663/-

Total: 27.37.073/- 32,29.306/-

Monthly 24.296/-

interest

3. Accordingly. parties are directed as follows:-
i Respondent is directed 10 pay uplront delay interest of 2 32.29.306/-

to the complainant towards delay already caused in handing over the

possession within 90 days from the date of this order. Further, on the

entire paid amount, monthly interest of 324.296/- shall be payable by

the respondent o the complainant up to the date of actual handing

over ol the possession afier oblaining occupation certificate,

Maintenance charges will remain payable by complainant w.c.[" valid

oller ol possession.

Complainant is also direeted 1o accept the possession within next 30

days of receipt of valid olfer alongwith payment of outstanding due

amount, il any.
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6. With the aloresaid direetions, the case stands Disposed of. lile be

consigned Lo record room afier uploading on the website of the Authority.

HEE SINGH
IMEMBER|

NADIM AKHTAR
[MEMBER|
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