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L. Present complaint has been [iled by complainant under Scction 31 of the

Real Lstate (Regulation & Development) Act. 2016 (for short Act of 2016)



Complaint no. 2198 of 2022

read with Rule 28 of “The Haryana Real Estate (Regulation & Development)
Rules, 2017 for violation or contravention of the provisions of the Aet of
2016 or the Rules and Regulations made thereunder. wherein it is inter-alia
prescribed that the promoter shall be responsible to fulfil all the obligations,
responsibilities and [unctions towards the allotice as per the terms agreed

between them.
A. UNIT AND PROJECT RELATED DETAILS

2. The particulars of project, details of sale consideration. amount paid by the
complainant, date of proposed handing over the possession, delay period, il

any. have been detailed in the following table;

S.No. | Particulars Details

l. Name ol the project. Parklands. Scetor-78. IFaridabad.

2. Nature of the projeet. | Residential

3. RERA Registered/not | Not Registered
registered

4. Details of unit. PF-40, 250 sq. yds.

N Date of booking 19.06.2009

b. Change in unit lrom 03.09.2013
(i25-38 1o PI-40

e Nomination in favor ol | 31.07.2015
complainant
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| Date ol builder buyer

agreement with
complainant

16.09.2015

Due date of possession

Cannot be ascertained.

10.

Possession clause in
BBA ( Clause 3.1)

Subject — to  force  majeure
circumsianees,  intervention of
stafutory authorities anel
purchaser having timely complied
with all its obligations, formalities
or documentation as
prescribed/requested by
Seller/Confirming  party  under
this agreement and not being in
default under any part of this
agreement  including  but not
limited to the timely payment of
installments  of the total sale
consideration as per the payment
plan opted, other charges and
stamp  duty  and  registration
charges.  the  Seller/Confirming
party shall offer the possession of
the said plot to the purchaser as
per pavment plan opted by the
purchaser (Commitment
period). The Seller/Confirming
party shall be additionally entitled
to o grace period of 6 months
(grace period) afier the expiry of
the said commitment periad for
making offer of possession of the

said plot

if

Total sale
consideration

2 21.25.000/-

Amount paid by
complainant

2 36,37.988/-

13.

Olfer of possession.

19.09.2020 with demand of
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24,87,176/-

14, Date ol undertaking for | 10.10.2020
taking over physical
possessions

15, Date of conveyance 15.07.2021
deed

B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT

That the complainant is a registered owner of plot no, PI-40 in project
named “Parklands®, Sector-78, Faridabad. [laryana. Complainant paid a total

ol Rs 30,59.634/- against the actual original price of Rs 25.82.250)/-,

- That after payment of the above charges and in addition the stamp duty,

registration charges cte. the plot was registered on 15.07.2021 vide

conveyance deed no. 683 dated 15.07.2021.

That the possession was offered vide offer of possession (Anncxure P-6)
dated 19.09.2020 . i.c. almost 11 years [rom the original allotment/booking.
However, il the date on the new agreement s considered the delay in
offering possession is almost 5 vears. As per Scetion 18 of RERA Act.2016.
the builder was obligated to compensate for the delay caused. Not a single
paisa has been offered or adjusted by the respondent as interest for delay till

date. even at the meager rate specilied in the FBA.,
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That despite charging of Rs 7.79.071/- towards the lollowing heads:-1:C-
Rs 256000/-, IDC-Rs 111250 and club membership charges-Rs 75000/~
UCC-Rs 15000/-, Electrification and STP-Rs 223750/-. GST-Rs 56476/-,
Maintcnance services-Rs  17700/-. Sinking lund-Rs 7375/-. Maintenance
seeurity deposit-Rs 50000/-, Refundable contingeney fund-Rs 15,000/-, the
plots are still un-inhabitable and are lacking basic amenities. No STP has

been built vet, No electric conneetion. pathetic condition ol road cle,

That as per LC-IV agreement between DTCPHaryana and respondent,
respondent is required to provide such electrical infrastructure in accordance
with the DIIBVN policy titléd *Guidelines for providing clectrical
conneetion within plotted  colonies/multi storicd building developed by
HUDAHSIDC/COLONISERS/LICENSI/SECT. Therefore, the demand for

clectrification charges is rote illegitimate,

That the respondent has fraudulently charges Rs 264025/~ including GST.
This is completely unjustified when the complainant has already paid (or the

EDC and IDC.

That the respondent has not built any club 5o far but has robbed Rs 88.500/-

incld sales tax from the complainant.

10. That sclling and delivering a plot without infrastructure and development s

like selling and delivering: a car without engine, The complainant cannot
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build a residential apartment in the prevailing condition, The dreams have

been shattered. Feeling apgrieved, present complaint has been [iled.

C. RELIEF SOUGHT

1. That the complainant sceks  following relicf and  directions 10 the

respondent:-

i

i1,

i,

To pay Rs 26.58.080/- towards for delay @MCLR+2% PA
[rom the original date of booking i.e. 19.06.2009 of from
OLO7.2016 (promised date) in Jumpsum and thercafier on
month basis 1o the complainant (il respondent obtain
approval ol zoning plan and development of inlrastructure
and ST, Llectrification ete. to make the plot habitable.,

Respondent should be dirceted 1o construet a elub for which
the payment has already been made by the complainant.

Respondent be direeted 1o refund Rs 7.79.071/~ (EDC-Rs
256000/-, IDC-Rs 111250 and club membership charges-Rs
75000/~ UCC-Rs  15000/-, Llectrification and STP-Rg
223750/~ GS'T-Rs  36476/-, Maintenance  services-Rs
7700/~ Sinking [und-Rs 7375/-. Maintenance  sceurily
deposit-Rs  50000/-,  Refundable  contingeney — fund-Rs

15.000/-)
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D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel {or the respondent filed detailed reply on 07.12.2023
pleading therein:

12. That the Original Allottees. Mr. Satish Chand, being interested in making an
investment approached the Respondent in year 2006 and made a request for
making a booking of a plot in the real estate Project known under the name
and style ol "Parklands". The unit was later endorsed by the original allotee
to Ajay Mchra and Chandani Mehra. Therealicr, the unit was endorsed (o
Anil Dima and Anu Dima {rom Ajay Mchra and Chandani Mchra, who
transferred the unit further o Adesh Agarwal and Raj Rani Garg, That
subsequently in year 2015, the unit was transferred to Rajwant Kaur, the
Complainant from Adesh Agarwal and Raj Rani Garg, That alter the transfer
ol the booking Lo the Complainant, the Complainant and the erstwhile
purchascr approached the Respondent and requested lor nomination of the
Complainant, which was duly accepted by the Respondent. In this regard, the
Complainant and the erstwhile purchaser had exeeuted indemnity cum
undertaking and affidavits and the Respondent endorsed the Unit in fuvour
ol the Complainant. The indemnity cum undertaking, affidavits and
endorsement form ol ¢rstwhile purchaser and Complainant arc marked as

Annexure R1(Colly).
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[3.That after the request, endorsement of the unit (o the Complainant was
accepted by the Respondent and conscquently, a Plot Buyer's Agreement
dated 16.09.2015 was executed lor a plot bearing number PIF-40, Block-PF
admeasuring 250 sq. yds. A copy ol Plot Buycr's Agreement dated
16.09.2015 is annexed as Annexure R2.

I4. That the relationship between the partics was purely contractual and (lowed
from the explicitly agreed terms and conditions of the Agreement. It is not
germane o mention that the fact ol execution of the Agreement has been
duly noted by the Complainant hersell and the terms of the same are also
agreed and not under challenge. Ience. the absolute applicability of the same
needs 1o be noted in the present case.

I5. That the Complainant being subsequent buyer. has no right to seck delay
possession charges. That at the time of nomination of the Complainant, the
development ol the project was allected by reasons beyond the control of the
Company. That having knowledge of the existing delay, due to
circumstances bevond the control of the Respondent, the Complainant
willingly and voluntarily entered into the agreement lor sell and the transfer
documents  thereof leading to their nomination. That moreover. the
Complainant had executed an Undertaking dated 22.07.2015 to this ¢ffect.
Reliance is placed upon Judgment passed by on'ble Supreme Court in case

ol Laurcate Buildwell Pyt 1.4d vs Charanject Singh SCC Online SC479,
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16. That without any demur of any sort, the complainant made payment of all
the dues, The total sale price of Rs 31,60,418/- was paid by the complainant
willingly, voluntarily and without any protest demur. Copies of the demands

raised and the payments made are annexed as Annexure R-4 (colly).

I'7. That as per the Agreement. the possession was proposed o be handed over

o the Complainant as per the payment plan opted by the Purchasers.
However, the said date and period was subject the purchaser(s) having
timely complied with all its obligations. formalitics or documentations
including the timely payment of installments as per the payment plan opted.
The possession of the unit was also subject 10 a number of force majeure
circumstances due to which the Respondent was gravely hindered, despite
which, the construction was carried on, with no additional cost (o the
Complainant Despite all the foree majeure circumstances, the Respondent
had duly completed the development of the Unit and was processing the
receipt o' the approval of zoning. That despite having due and complete
knowledge ol the faet that the zoning confirmation had not been received by
that time. the Complainant time and again insisted for the handover of the

posscssion and registration of Conveyance Deed in her [avor.

[8.That in year 2019-2020. the Complainant was informed that the soning has

not been reccived. despite which, the Complainant persistently requested lor
the handover of the possession. The consequences ol non-availability of
soning were also explained 1o the Complainant. That it was very well
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clarificd that while clecting o take possession without zoning approval, the
Complainant forgocs any right that he may have had in the alternative course
of action. That the persistence of the Complainant to execute the
Conveyanee Deed was unending, which is when the Complainant requested
Lo handover the possession without the required approvals and wrote a
handwritten letter dated 17.08.2020 requesting o cxecute the conveyance
deed and submitting his undertaking to execute the conveyance deed without
the  pre-requisite approvals, in writing. A copy ol the Complainant's
handwritten letter dated 17.08.2020 is annexed as Annexure RS, ‘The
Complainant has also exeeuted an Undertaking dated 17.08.2020 noting his
absolute knowledge and agreement in respect Lo non-availability of zoning
and his waiver ol any compensation. Copy ol undertaking for non approval
ol zoning plan dated 17.08.2020 is annexed as Annexure R-6,

19. That consequently. in such a circumstance. the ofTer ol possession was given
to the Complainant on 19.09.2020 and the Respondent has also issued a
credit invoice to the Complainants on 30.09.2020. A copy of the ollfer of
possession dated 19.09.2020 is annexed as Annexure R7.

20.That after due inspection and being completely satisfied, the Complainant
happily. willingly, and voluntarily took posscssion of the Unit and executed
an indemnity cum undertaking for laking over physical vacant possession
dated 10.10.2020 and subsequently, executed the conveyance deed dated

15.07.2021. A copy of the indemnity cum undertaking for taking over
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physical possession dated 10.10.2020 is annexed as Annexure R8. A copy of

the conveyanee deed dated 15.07.2021 is annexed as Annexure RY,

21. That afier the complainant having insisted on laking the physical possession

-2

L8]

ol the unit without the pre-requisite approvals, physically verified the same
Lo his own complete satisfaction and thereafter executed the conveyanee
deed. the contract between the parties stands concluded in July,2021 and no

cause ol action or issuc arises at this stage.

-The Complaint is barred under the doctrine of election: Ag noted above, the

Complainant chose 1o take physical possession of the Unit despite being
completely aware of the fact tha the pre-requisite approvals were not
received by then. It was being time and again communicated 1o the
Complainant that the possession can be taken alicr receipt of necessary
approvals. Towever, the Complainant still insisted on laking possession of
the Unit, as also evident from the handwritten letter dated 17.08.2020 and

the undertaking dated 17.08.2020. as noted above,

That the Complainant willingly, voluntarily. and on his own - volition,

without any protest whatsocver. made the outstanding payments and took
possession ol the Unit and has been enjoying the possession of the Unit for
almost 2 years now. That by taking possession of the Unit, the Complainant
clected o Torego any right that he may have had in (he alternative. ‘The
doctrine of election oy ihe doctrine of choice is based on the principles of
equity and it imposes an obligation on a party to choose or clect between two
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allernative rights or claims. This doctrine is a branch of rule ol estoppel
wherein, a party having taken onc alternative by his conduct or silence is
estopped from asserting a right that would have flowed if the party had taken
the other course.

24.The Compliant is barred under the doctrine of estoppel by Deed and estoppel
by conduct: As noted above. not only did the Complainant made the
payments without any protest but also took possession ol the Unit aller
having done his own enquiries and being completely satisfied in all respects,
henee the present Complaint is barred by the doctrine ol estoppel in the
lollowing manner;

25.The conduet of the Complainant of making the complete payments without
any prolest makes the Complaint barred by the doetrine of estoppel by
conduct:

26.The Tact of willful exceution of the undertaking dated 17.08.2020. indemnity
cum undertaking  for taking over physical vacant possession dated
10.10.2020 and the conveyance deed dated 15.07.2021 noting  the
complete.full and final satisfaction of the complainant in all respects making
the complaint barred by doctrine of estoppel by deed.

27.That the conveyance deed was executed between the partics on 15.07.2021
and which marks the end of the contractual relationship between the partics
and the present complaint was registered on 18.08.2022 (date ol Performa -
B). i.c. altr 399 days (1 year 1 month 3 days).
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28.That the complainant has wrongly challenged the payment of ducs with

respecet o EDCIDC.Club membership charges, utility connection charges.
clectrilication & STP charges, GST. Maintenance charges, Administrative
charges, Sinking fund, Maintenance security  deposit  and contingency
deposit. Payments in regard o the same were mutually and voluntarily

agreed between the complainant,

29. That respondent has challenged the maintainability ol complaint vide an

application liled in registry on 05.07.2023 Stating that:

30.That the Respondent submits that the present Complaint is not maintainable

31

before the Ld. Authority and is liable to be dismissed as the Complainant had
bitterly failed 1o disclose any cause ol action against the Respondent.
Admittedly, the Conveyance Deed was exceuted with the allottee on
15.07.2021 which marks the end of the contractual relationship between the
parties. The present Complaint was registered in 2022 alier which, the notice
dated 31.08.2022 was issued by the Ld. Authority, i.c.. alter the exceution of
the Conveyance Deed however no cause of action persists alter execution of
Conveyanee Deed. Copy of Conveyance Deed dated 15.07.2021. is annexed

as Annexure-13/ 1.

-That the Complainant. afier having executed the Conveyance Deed, taking

peacelul possession of the Unit, and having cnjoyed such possession for a
long period. should not be entitled o claim the interest on the delaved
possession or seck any other reliel. 1t is categorical 1o note that the physical
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possession ol the Unit was taken afler a detailed inspection on all material
aspeets including but not limited 10 arca of the Unit as is also evident from
Clause 3 of the Conveyance Deed. On the basis of the complete satisfaction
of the Complainant, he had also ¢larificd that no ¢laim in this regard shall be
raised in the luture. For the convenience of the L. Authority, Clause 3 of
the Conveyance Deed is reiterated hercunder:

“The vacant and peaceful physical possession of the said Plot has already
heen handed over by the Vendors to the Vendee, and the Vendee has taken
over the physical possession of same after a detailed inspection of the Plot
including but not limited to its area, location, dimension ete. and the Vendee
does not have any objection and is fully satisfied with the said Plot. Since the
Vendee has completed due diligence of the said Plot to his complete
satisfaction and therefore it undertakes not 1o raise anv dispute/claim
whatsoever either in present or in future against the Vendors. The Vendee
confirms and agrees that the Vendee shall be Sully responsible for the said
Plot including maintaining possession of the said Plot.”

32. That the complete satisfaction of the Complainant and undertaking in respeet
ol not raising such a dispute has estopped the Complainant [rom approaching
this Ld. Authorily in respect of any alleged grievance and is deemed (0 have
waived any right in that regard,

F. ARGUMENTS OF COUNSEL FOR COMPLAINANT AND
RESPONDENT

33. Ld. counsel for respondent relied upon Scction 11(4) (a) of RE (R&DD)
Act. 2016 which is as [ollows:-

Section 11 Functions and duties of promoter.

w

Page 14 of 37



Complaint no. 2198 of 2022

v (4) The promoter shalltemphasis laid)—

(@) be responsible for all oblivations, responsihilities and functions wnder
the provisions of this Act or the rules and regulations made thereunder
or o the alloliees as per the agreement for sale, or o the association of
allottees, as the case may be, till the conveyance of all the apartments,
plots or buildings, as the case mey be, to the allottees, or the common
areas to the association of allottees or the competent authority, as the
case may be:

Provided that the responsibility of the promoter, with respect
lo the structural defect or any other defect for such period as is
referred (o in sub-section (3) of section 14, shall continue even after
the conveyance deed of all the apartments. plots ar buildings, as the
case may be, to the allottees are execuied.

34. He argued that word used in section is “shall ' and till the ‘conveyanee of
apartments . Proyviso deals in negative specilying only for structural
delect. Legislature has specifically used ‘shall” till the conveyance and
thereafier role of proviso comes in. [lercin, stage ol exceution of
conveyance deed has been categorized. Builder is liable for all obligations
and responsibilitics only upto stuge of conveyance deed. Legislature
consciously used word “shall” which establish that afier conveyvance deed
what all survives. Proviso has been incorporated in to specily the
obligations/duties which will survive afier execution of conveyance deed.
There is no ambiguity in language. Afier exeeution of conveyance deed,
relation of promoter and allottee comes to an end qua the obligations ol

promoter/builder. As soon as exceution of conveyance deed takes place,

relations of parties as well as obligations of the partics comes to an end.
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35. He referred to Scction 14 (3) of RE (R&D) Act.2016 to submit that the
time period of S years has been preseribed in Aet for bringing into notice
the structural defeet.

Scetion 14-Adherence to sanctioned plans and project specifications by
the promoter,

v (3) I case any structural defect or any other defect in workmanship,
quality or provision of services or any other obligations of the promoter as
per the agreement for sale relating to such development is broueht to the
notice of the promoter within a period of five vears by the allottee from
the date of handing over possession, it shall be the duty of the promoter
to rectify such defects without further charge, within thirty days, and in
the event of promoter's failure fo rectify such defects within such time, the
aggarieved allottees shall be entitled to receive appropriate compensation
in the manner as provided wunder this Act.

36. For relying upon the interpretation of word “GlI°. reference has been made
to. Cambridge dictionary. wherein it has been stated as “till-up to (the
time): until’. ixample like. before, by | till . until. 11e stated that by using
word “till” in Seetion 11 (4) (a), legislature was aware of the et that time
period has been specilied.

37.Judgment (page 4 wherein issucs have been [ramed) passed by the
Authority in complaint no. 328/2021 titled as Alka Sibbal vs Countrywide
Promoters Pyt Lid passed on 17.08.2022 has been referred in support of

plea that there is no contractual relationship between the partics alter

exceution of conveyance deed. He stated that appeal has been [iled by

W
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complainant’s counsel which is pending before Hon'ble Real Estate
Appellate Tribunal, Chandigarh.

38. He referred to Section 11 (g) of RE (R&D) Act.2016 to submit that
Legislature was alive to situation/circumstances of Real Estate Seetor and
has wisely inserted the proviso where the obligations of builder was
supposed to be continued even afler exceution of conveyance deed.

Section 11 (g)- pay all outgoings wntil he transfers the physical
possession of the real estate project to the allottee or the associations af
allottees, as the case may be, which he has collected from the allottees, for
the payvment of outgoings (including land cost, ground rent, nnicipal or
other local taxes, charges for water or electricity, maintenance charges,
including  morigage loan and interest on  mortgages or  other
encumbrances and such other liabilities pavable to competent authorities,
banks and financial institutions, which are related 1o the project);

Provided that where any promoter fails to payv all or anv of the
oulgoings collected by him from the aflottees or any liability, mortgage
loan and interest thereon before transferring the real estate praject to such
allottees, or the association of the allottees, as the case may be, the
promoter shall continue fo be liable, even after the transfer of the
property, fo pay such outgoings and penal charges, if amy, lo the
authority or person to whom they are payable and be liable for the cost of
any legal proceedings which may he taken therefor by such authority or
person;

Dutics and obligations of the builder have been specified throughout the

scheme of the Aet. Words and proviso has been used to speeify the stage

as to upto when those obligations will subsists.

39. Several judgments have been referred in support of plea that when words
of stature are clear and unambiguous then there is no room for any further
interpretation o it. Courts/Authorities are bound 1o give simple meaning to

it. ,11/
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I. All words employed therein must be given their full meaning unless
the same results in absurdity
L. Hlachi Devi (D) by LRs Vs. Jain Society Protection of Orphans [.id,
(Flag | Para 26)
2. Gurudevdatta VK S§SS Maryadit Vs. State of Maharashtra. (I'lag 8 Para
26)
Waords must be wnderstood in their natural, ordinary or popular
senye wnless leads to some absurdity,
3. Sutters Vs. Briggs (Flag B Para 26)
No reason for limiting the natural and ordinary meaning of words
used.
4. Dental Clinic ol India Vs, Hariprakash (Flag C Para 26)
Golden Rule: when words are not ambiguous, literal meaning hay 1o
be applied.
3. Dayal Singh Vs. UOI (Ilag 1, Hlachi Devi Para 29)
The question is not whet is supposed to have been intended but what
hets been said.
6. Grasim Industrics Vs. Collector of Customs (Vlag 1)
Where words are clear and there is no obscurity, intention is clearly
comveved and no scope for court to lake upon itself the task of
amending (altering statutory provisions.
7. Hlachi Devi (Flag | Para 32)
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When legislatire: has employed a plain language, court is not
concerned with consequences.

8. Referred /Argued in Lalu Prasad Yadav Vs. State of Bihar (Flag 3 Para

8 onwards. 18 to 21)

Robert Mitchell Vs, Soren (Para 17)
Words ought to be understood according to genuine and natural
signification.

IL. Courts not to adopt hypothetical construction

9. Union of India Vs. llansoli (1'lag 4)
When language is plain and unambiguous, Court must give effect to
words used and not be open to adopt hypothetical consiruction. Pare
Y, 10)

10. Ajay Pradhan Vs, State of MP (Flag 5 Para 7)
If plain words, we are hound to construe them in ordinary sense.
King bmperor Vs, Benori Lal Sharma (Para 7)
"We must give effect to it whatever may be the conseguences. "

12, Swedish Match Vs. SEBI (Flag 6)
Where wordings are absolutely clear, recourse to different principles
of interpretation may not be resorted to, (Para 51)
Harmonious construction, where expression is capable of more than
one meaning (Para 85 to 87)
Literal Construction (Para 93 to 97, 102)

n/gL_
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I11. Literal Interpretation

13. Swedish Match Vs, SEBI (Ilag 6 Para 93-97)

I4. Nathi Devi Vs, Radha Devi Gupta (Flag 7 Para 13)

15, Nasiruddin Vs. Sita Ram (I'lag N, Para 14)
Cannot re=write or recast legislation

16. High Court of Gujrat Vs. Gujrat Kishan Mazdoor (Flag 2 Para 16 of

Nathi Devi)

I7. Gurudevdatia Vs, State of Maharashtra (Flag 8 Para 28)

18, Union of India Vs. Popular Construction (Ilag 15)
Express Exclusion: but "not thereafier"

19. Padmasundera Vs. State of Tamil Nadu (Flag 17)
Court cannot read something in statute which is not there in it. (Para
12 to 16)

IV. Superior Court/ Inferior Court

20. M .M. Thomas Vs. State ol Kerala (Flag 10)
Nothing is within jurisdiction of Inferior Courts unless expressly
shovwn (Para 15)

V. Interpretation must remain interpretation and not descend into

interpolation,

21. Hlachi Devi Vs, Jain Society (Flag 1 Para 28)

VL Intention of legislature

22. Dayal Singh Vs. UOI (Illachi Flag] Para29)
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Intention must be fownd out from the language employved in Statute
itself.

Padma Sundara Rao Vs. State ol “I'amil Nadu (Flag 17)

Court cannot read anvthing into o statutory provision which is plain
and unambiguous,

[Tarbhajan Singh Vs. Press Council of India (Flag 1)

Legislature does not waste its words,

No other meaning can be assigned except by doing violence lo the

language employved

- Grasim Industries Vs, Collector (Flag 1)

- Machi Devi (Flag 1 Para 32)

Nathi Devi Vs, Radha Devi Gupta (Flag 7)
Irrespective of consequence (Para 11)

If plain, no question of construction of Statute
Function is to discover true legislative intent,

Construction attributing redundancy will not be aceepled. (Para [2)

- Col. Prithi Pal Vs, UOI (Flag 18 Para 8)

Court should adopt literal construction if it does not lead to an

absurdity (Flag 18 Para 8)

VIL. Casus Omissus

29.

30.

Dr. Baliram Waman liray Vs. Mr. Justice B.1entin (Flag G)

Kanta Devi Vs, UOI (Flag 11)
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31. Shrimati Tarulata Shyam Vs, Commissioner of Income Tax (Flag 1)
If there be casus Omissus, defect can be remedied only by legislation
and not by judicial interpretation,
32. Major & St. Mcllons Vs, Newport (I'lag K Para 14 of Illachi)
Duty of Court is to interpret words legislature has used.
Travel outside on voyage of discovery- prohibited.
VHI. Legislation seeks to obviate some mischief
33. Union Bank Vs, Abhijit ‘I'ea Co, (Flag 1)
34, RBI Vs. Peerless
No part of Statute and no word of Statute can be construed in
isolation.
35. Gurudev data Vs. State of Maharashtra (Flag 8) Para 24)
IX. Purposive Construction
36. Hlachi Devi (FFlag 1 Para 40, 45/1)
37. Punjab Land Development Vs. Presiding Officer. Labour Court
Chandigarh (I'lag [.)
38, Gopal Reddy Vs. State of Andhra (Flag M)
Purposive Approach for interpreting is necessary.
39. Swedish Match Vs. SEBI (Flag 6 Para 15 of Nathi Devi Vs. Radha)
X. Not permissible to add words:
4. Lalu Prasad Vs. State of Bihar (Para 21)

41. Quebee Railway Vs. Vandry v
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Not permissible to add words which are not there.

Mlemmdummmimmnmﬂn&xmm399““&R&D)AﬂjﬂMﬁmm@le
power ol review has been not given to the Hon ble Authority. Whereas in
Section 53 (e) of RIYR&D) Act.2016 dealing with powers of 'I'ribunal has
specilically provided power to reviewing its decisions'. Proper structure
has been laid down by the legislature. Al one stage, Power of review is not
given but at the other stage, it is expressly given, Powers cannot travel
beyond statute, Distinction of stage/powers has been made by (he
legislature.

41.He refied upon Para 34 of judgment dated 24.08.2020 passed by Honble
Supreme Court in Civil Appeal no. 6239 of 2019 titled as We. Cdr.
Aﬁﬁwcﬁuhum1Khunand(HH?SDLFSouﬂmn1Hnmustth,

41[MaﬁgwdlmﬂcumthmnlMNdncqmysuwnmﬂﬁpﬁthHWhuunhand
has not placed any evidence of protest to any payments/ execution ol
conveyance deed. Nothing bonalide has been placed on record (o show
mmHwywwuq@ﬁmmdmﬁmcﬂtmmmhnmhqummmdwd

43. In present case, all obligations qua Section 11 of Act stands [ulfilled.
Possession has been handed over to complainant in year 2020 itsell. Alier
getting conveyance deed in year 2021, complainant has filed present
complaint alter expiry of 399 days in year 2022, It is a time barred case,
No entitlement is made out in lavor ol complainant 10 any ol the reliefs

sought.

A
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44. During the course of hearing on 30.04.2026. authorized representative for
Complainant had argucd that reliel of delay interest is duly provided to the
allottee as per Section 18 of RERA Act,2016 and requested the Authority
Lo decide the case on merits. Further he has withdrawn all other reliels and
pressed upon only lor delay interest. IHis statement in this regard has been

recorded ininterim order dated 300.04.2026.

G. ISSUES FOR ADJUDICATION
45. Whether the complainant is entitled 1o the reliofs sought or not? If" Yes,

the quantum thereol,

H. FINDINGS AND OBSERVATIONS OF THE AUTHORITY

46. Al the outset, respondent has taken an objection that complainant had
exeeuted a conveyance deed dated 25.07.2017 and therefore, the transaction
between the complainant and the respondent has been coneluded and no right or
liability can be asserted by respondent or the complainant against the other.
Therelore. the complainant is estopped from claiming any interest in the [acts
and circumstances of the case. Al this stage, it is important to look at the
definition ol the term. deed, itsell in order to understand the extent of the
relationship between an allottee and promoter. A deed is a written document or
an instrument that is sealed. signed and delivered by all the parties to the
contract (buyer and scller). It is a contractual document that includes legally

valid terms and is enlorceable in a court of law., It is mandatory that a deed
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should be in writing. and both the partics involved must sign the document.
Thus, a conveyance deed is essentially one wherein the seller transfers all rights
lo legally own, keep and enjoy a particular asset, immovable or movable. In this
case, the asset under consideration is immovable property. On signing a

conveyance deed, the original owner transfers all legal rights over the property
in question o the buyer, against a valid consideration (usually monctary).

Thercfore, a, conveyance deed, or 'sale deed' implies that the seller signs a

document stating that all authority and ownership of the property in question
has been transferred 1o the buyer,

47.  From above, il can be said that taking over the possession and thereafier
exeeution of the conveyance deed can best be termed as respondent having
discharged its liabilitics as per the buyer's agreement and upon taking
possession, and/or executing conveyance deed, the complainant never gave up
her statutory right to seek delayed possession charges.

48. It is noteworthy 1o mention here that in Appeal no. 272, 273, 274 ol 2019
titled as Manju Arya vs M/s 'TDI Infrastructure Pvt I.td. [on'ble Haryana Real
Lstate Appellate ‘I'ribunal, Chandigarh vide order dated 19.01.2021 has
observed that the cause of action which had already accrued to the allotlee
against the promoter due to non-fullilment of the obligations as per the
agreement for sale shall not stand extinguished with the execution of the
conveyance deed. Whatever statutory rights had acerued to the allottee prior 1o
the conveyance deed cannot be deleated with the subsequent exceution and
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registration of the conveyance deed, Relevant part of the order is reproduced
below:

I8 As far as appeal no.273 of 2019 is concerned, no doubt, the
conveyvance-deed was already executed and registered on the date of filing
the complaint no. 718 of 2018. But, in ot view the execution and registration
of the conveyance-deed will not absolve of the promoter of the liability which
had accrued before the execution and registration of the convevance-deed.
The moment the delay has occurred in the delivery of possession, the
statutory right to claim the compensation had occurred to the appellant
which canuot be subsequently extinguished with the execution and
registration of the conveyance-deed.

19.The learned Adjudicating Officer has referred to Section 11 sub section 4
(a) of the Act to dislodge the ¢lain of the appellants which reads as uncler: -
"L Functions and duties of promoter,

(4)  The promoter shall- (a) be responsible  for all  obligations,
responsibilities and functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be, (il the
conveyance of all the apartments, plots or buildings, as the case may be, to
the allottees, or the common areas to the association of allotiees or the
competent authority, as the case may be: Provided that the responsibility of
the promoter, with respect to the structural defect or any other defect for
such period as is referred to in sub-section (3) of section 14, shall continue
even after the convevance deed of all the apartments, plots or buildings, as
the case may be, to the allottees are executed

20. As per the aforesaid provision of law, the promoter shall be responsible
Jor all the obligations, responsibilities and Junctions under the provisions of
the Act or the rules and regulations made thereunder or 1o the allotiees as
per the, agreement for sale till the convevance of all the apartments, plots or
buildings. as the case may be. This provision does not say that the cause of
action which had already acerued to the allotiee against the promoter due to
non-fulfilment of the abligations as per the agreement Jor sale shall stand
extinguished with the execution of the conveyance-deed. Whatever statutory
rights had accrued 1o the allottee prior to the conveyance-deed, cannot be
defeated with the subsequent execution and registration af the conveyance-
deed

21 The Hon'ble Apex Court in case Wg. Cdr. Arifur Rahman Khan and Ors,
Vs. DLIY Southern Homes Pvt. Lid and Ors 202003) RCR (Civil) 5344 has
laid dovwn as under: - “The developer in the present case has undertaken fo
provide a service in the nature of developing residential flats with certain 13
had  Complaint No.8S08/2020 amenities and remains amenable to the
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Jurisdiction of the Consumer Fora, Consequently, we are unable to subseribe
to the view of the NCDRC that flat purchasers who obtained possession or
executed Deeds of Convevance have lost their right to make a claim for
compensation for the delayed handing over of the flats.”

22, Thus, the Hon'ble Apex Cowrt has categorically laid down that the
purchasers will not lose their right to claim compensation for the delayed
handing over of the unit on the ground that the possession has been
delivered and deed of conveyance has been executed This authority is
squarely applicable to the controversy in hand

23. Iven though this judgment has been rendered by the Hon'ble Apex Court
wunder the Consumer Protection Act, 1986 but the principle of law laid down
hy the Hon'ble Apex Court in the aforesaid Judgment will also be applicable
to the cases under the Act. Thus, we are aof the considered opinion that mere
execution of the convevance-deed by the respondent/promoter qua plot
no.663. Block no.l, TDI Citv at Kunelli. Sonipat, Harvana (Complaint
No. 7182018, Appeal No.273/2019) will not extinguish the right of the
appellant/allotice to claim the compensation which had already accrued 1o
her much before the execution of the conveyance-deed. "

Also, the para 35 of judgment dated 24.08.2020 titled as We. Cdr. Arifur

Raluman Khan and Aleya Sultana and Ors. Vs. DLF Southern Homes Pvt,
Ltd, (now Known as BEGUR OMR Homes Pyt Lid.) and Ors. (Civil
appeal n0.6239 of 2019) is reproduced herein below:
"33, The flat purchasers invested hard earned money. It is only reasonable
1o presume that the next logical step is for the purchaser to perfect the title
1o the premises which have been allotted under the terms of the ABA. But the
submission of the developer is that the purchaser forsakes the remedy before
the consumer forum by seeking a Deed of Conveyance. To accept such
construction would lead to an absurd consequence of requiring (he
purchaser either 1o abandon a Just claim as a condition for obtaining the
convevance or lo indefinitely delay the execution of the Deed of € ‘onvevance
pending protracted consumer litieation, "

49, Authority observes that the complainant/allottee has invested her hard-
carned money and there is no doubt that the promoter has been enjoying
benelits of it. Next step therealler is to get their title perfected by exceuting a
conveyance deed which is the stawtory right of the allottee. Also. the
obligation of the developer promoter does not end with the exeeution ol a
conveyance deed. The essence and purpose of the Act was to curb the menace
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created by the developer/promoter and salcguard the interests of the allottees
by protecting them from being exploited by the dominant position ol the
developer which he thrusts on the innocent allottecs. Therelore, in furtherance
to the Hon'ble Apex Court judgment and the law laid down in the Wg. Cdr,
Arifur Rahman (supra). this Authority holds that even alter exceution of the
conveyance deed, the complainant cannot be precluded from her right to seck
delay possession charges lrom the respondent-promoter. Keeping in view the
aloresaid discussion, it is decided that the complaint is maintainable. [lowever,
the reliefs sought by the complainant has to be evaluated on basis of other
principles like delay and laches, applicable of statutory provisions cle.. Same
has been dealt below at length in further paragraphs.

0. Respondent has also taken an objection that complainant at the time of
purchasing unit has conducted due diligence to her satisfaction and had agreed
0 waive of rights to receive/claim any penally against any of the payments
made to the respondent vide signing of undertaking dated 10.10.2020. To deal
with this objection reference is made to Civil Appeal no. 12238 of 2019 titled
as Pioneer Urban Land & Infrastructure Ltd v/s Govindan Raghavan,
Operative part of the said judgment is being reproduced below:

Section 2 (r) of ihe Consumer Protection Act. 1986 defines ‘unfair
trade practices’ in the Jollowing words : " ‘unfair trade praclice’

means a trade practice which, for the purpose of promoting the sale,
use or supply of any goods or for the provision af any service. adopis
amy amfair method or unfair or deceptive practice ... ", and includes
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any of the practices enumerated therein. The provision is ilfustrative,
and not exhaustive.

In Central Inland Water Transport Corvoration Limited and Ors. v.
Brojo Nath Gangulv and Ors. 4 this Court held that :

89, . Our judges are bound by their oath to ‘uphold the Constitution
and the laws'. The Constitution was enacted to secwre to all the
citizens of this country social and economic Justice. Article 14 of the
Constitwtion guarantees to all persons equality before the law and
equal protection of the laws. This principle is that the courts will not
enforee emd will, when called upon to do so, strike down an unfair and

unreasonable contract, or an unfair and unreasonable clause in a
contract, enlered into between parties who are not equal in bargaining
power. It is difficult to give an exhaustive list of all bargains of this
tvpe. No cowrt can visualize the different situations which can arise in
the affairs of men. One can only attempt to give some illustrations. For
instance, the above principle will apply where the inequality of
bargaining power is the resull of the great disparity in the economic
strength of the contracting parties. It will apply where the inequality is
the resull of circumstances, whether of the ereation of the parties or
not. It will apply to situations in which the weaker party is in a position
in which he can obtain goods or services or nieans of livelihood only
upon the terms imposed by the stronger party or go without them.
1twill also apply where a man has no choice, or rather no meaningful
choice, but to give his assent to a contract or 1o si gn on the dotted line
in a preseribed or standard form or to accept a set of rules as part of
the contract, however mwnfair, unreasonable and unconscionahle a
clause in that contract or form or rules may be. This principle,
however, will not apply where the bargaining power of the conlracting
parties is equal or almost equal, This principle men not 4 (1986) 3
SCC 156.

It applies where both parties are businessmen and the contract is a
commercial transaction. ... .., These cases can neither be enumerated
nor fully illustrated. The court must Judge each case on its own facts
and circumsiances. " (emphasis supplied)

A term of a contract will not be final and binding if it is shown that
the flat purchasers had no option but to sign on the dotted line, on a
contract framed by the builder. The contractual terms of the
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Agreement dated 08.05.2012 are ex-facie one-sided, unfair, and
unreasonable. The incorporation of such one-sided clauses in an
agreement constitutes an unfair trade practice as per Section 2 (r) of
the Consumer Protection Act, 1986 since it adopts unfair methods or
practices for the purpose of selling the flats hy the Builder.

7. In view of the above discussion, we have no hesitation in holding
that the terms of the Apartment Buyver's A greement dated (08.05.20]2
were wholly one-sided and unfair to the Respondent — Flat Purchaser.
The Appellant — Builder could not seek to bind (he Respondent with
such one-sided contractual terms.

51, In this case. respondent promoter and complainant was not having cqual
bargaining power and respondent promoter was in a dominant position.
Complainant was bound 1o sign on dotted lines of undertaking to retain the
allotment in their favor. Said application form and underlaking is ex-facic one-
stded. unlair, and unreasonable. Therefore said undertaking cannot bind the
complainant with such one-sided terms.

2. Respondent has also taken objection that complaint is grossly barred by
limitation as it is filed afier delay of 399 days. In this regard Authority places
reliance upon the judgment of Apex court Civil Appeal no. 4367 of 2004 titled
as MLP Steel Corporation v/s Commissioner of Central Excise where it has
been held that Indian Limitation Act deals with applicability to courts and not
tribunals. Further. RERA Act is a special cnactment with particular aim and
object covering certain issues and  violations relating o housing  seetor.
Provisions ol the Limitation Act, 1963 would not be applicable 10 the
proceedings under the Real Estate Regulation and Development Act. 2016 as
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the Authority set up under that Act being quasi-judicial and not a Courl. The
promoter has till date failed to fulfill its obligations qua the payment of delay
interest because of which the cause of action js re-oceurring. Henee, the plea of
respondent does not hold ay strength and stands rejected.

3. Factual matrix of the case is that a unit was purchased by the complainant
being subsequent allotee in the project being developed by the respondent
namely “Parklands™ situated at Iaridabad, Ilaryana in the year 2015. Builder
buycr agreement for the unit/plot no. PI-40, 250 sq. yds was executed between
the partics on 16.09.2015. In terms of clause 3.1. the possession ol the unil was
lo be delivered as per payment plan. An amount of Z 36,37,988/- has been paid
by the complainant against the basic sale consideration of * 21.25,000/-. Out of
said amount, last amount of ¥ 16,520/~ has been paid by complainant on
09.04.2021. An offer of possession was made to complainant on 19,09,2020
along with demand of 2 4.87,176/- (demand of 2 1.17.000/- for stamp duty
charges). To said offer, complainant made the payments in year 2021 and got
conveyanee deed exceuted in her favor on 15.07.2021. Therealler, complainant
had filed present complaint in year 2022 seeking delay interest.

54, As per clause 3.1 of the builder buyer agreement, possession of the unil
was to be delivered as per opted payment plan along with grace period of 180
days. As such. payment plan in a way is development linked plan. Both the

partics have not provided any documents/leticrs rellecting year-wise stage of
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development of projeet. No deemed date of possession has been specified in the
pleadings of partics.

33, In absence of specifie clause of deemed date of possession in builder
buyer agreement, it cannot rightly be ascertained as to when the possession of
said unit was duc 10 be given to the complainant. In Appcal No. 273/2019 titled
as “I'DI Infrastructure 1.ud vs Manju Arya™, Hon'ble Tribunal has referred to the
obscrvation of Hon'ble Apex Court in 2018 STPL. 4215 SC titled as Mis
Fortune Infrastructure (now known as M/s THicon Infrastructure) and Anr. In
which it has been observed that period of 3 years is a reasonable time of
completion of construction work and delivery of posscssion, In present case,
unit was allotted to complainant vide builder buyer agreement 16.09.2015.
laking 3 years time period as a reasonable time for completing the project, the
deemed date of possession works out to 16.09.2018.

56, Fact remains that an offer for possession was issuced to complainant on
19.09.2020 along with demand of 2 4.87.176/- (demand of 2 1.17.000/- for
stamp duty charges), In aceeptance of said offer. an amount of T 3,77.060/-was
paid by the complainant on 30.03.2021. 2 90,075/~ on 16.03.2021 and
T 16,520/ on 09.04.2021. Therealter, complainant got conveyance deed
exceuted in her favor on 15.07.2021, Now. present complaint has been filed on
30.08.2022 secking delay interest from 19.06.2009 or 01.07.2016 il the
approval of zoning plan. It is pertinent to mention here that complainant has

neither placed any supporting document in respeet of dates 19.06.2009 or

<V
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0L1.07.2016 nor has specified as 1o why the interest be awarded till approval of
zoning plan. ITence. these dates/submissions cannot be relied upon.

57. 'The [acts set out in the preceding paragraph demonstrate that, admitted| Y,
the delivery of possession of the booked unit has been delayed bevond the
stipulated period of time, As per para 55 of this order, respondent should have
delivered possession of the unit by 16.09.2018. lHowever, the respondent failed
Lo construct/develop the project and deliver possession ol the booked unit by the
stipulated date. There is delay of about 3 years in delivery ol possession,
Complainant herein has already taken posscssion of unit in year 2020 but is
pressing for her claim qua delay interest, In these circumstances, provisions of
Seetion 18 ol the R (R&D) AclL2016 clearly come into play by virtuc of which
while exercising the option of taking possession ol the plot, the complainant is
also entitled to receive interest from the respondent on account of delay caused
in delivery ol possession,

38, Section 18 (1) of the Act, Seetion 18 (1) proviso reads as under:-

C18 (1) If the promoter fails to complete or is unable to give possession
of an apartment, plot or building-

Provided that where an allotiee does not intend 10 withdraw from
the project, he shall be paid, by the promoter, interest for every month of
delay, tifl the handing over of the possession, at such rate as may be

Kl

preseribed”

.-W'
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59.As per Section 18 of the RE (R&D) Act.2016, interest shall be awarded at
such rate as may be preseribed. The definition of term “interest” is defined

under Section 2(za) of the Act which is as under:

(za) "interest” means the rates of interest payable by the promoter or
the allotree, as the case may be,

Explanation.-For the purpose of this clause-

(i) the rate of interest chargeable from the alloitee by the promoter, in
case of defauli, shall be equal 1o the rate of interest which the
promoter shall be liable to pay the allotiee, in case of default;

(ii) the interest payable by the promoter to the allottee shall he from
the date the promoter received the amount or any part thereof till the
date the amount or par thereof and interest thereon is refunded, and
the interest pavable by the allotiee 1o the promoter shall be from the
date the allotiee defaults in payment to the promoter till the date i is
il

60.Rule 15 of HRERA Rules, 2017 provides for prescribed rate of interest
which is as under:

“Rule 15: "Rule 5. Prescribed rate of interest- (Proviso to
section 12, section 18 and sub-section (4) and subsection (7) of
section 19] (1) For the purpose of proviso to section 12 section
I8, and sub sections (4) and (7) of section 19, the "interest at the
rate prescribed” shall be the State Bank of india highest
marginal cost of lending rate +2%:

Provided that in case the State Bank of India marginal cost of
lending rare (MCLR) is not in use. it shall bhe replaced by such
benchmark lending rates which the State Bank of India may fix
Jron time to time for lending to the general public”

61.Conscquently, as per website of the State Bank of India. i.c.. hitps://shi.co.in.

the highest marginal cost of lending rate (in short MCLR) as on date i.c..
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16.07.2026 is 8.80%. Accordingly, the prescribed rate of interest will be

MCLR 2% i.c. 10.80%.

62.Hence, Authority dircets respondent to pay delay interest Lo the complainant

for delay caused in delivery of possession at the rate prescribed in Rule 15 of

Haryana Real Listate (Regulation and Development) Rules, 2017 i.e at the

rate ol SBI highest marginal cost of lending rate (MCLR)+ 2 % which as on

date works out 10 10.80% (8.80% + 2.00%) from the deemed date of

possession Lo date of conveyance deed, i.c. 16.09.2018 to 15.07.2021.

63.Authority has got calculated the interest on total paid amount as per detail

given in the table below:

Sr. Principal Date of due date of | Interest Accrued

No. Amount possession or till 15.07.2021
(in ) whichever is later (in )

l. 2492300 19.,09.2020 221234

2, 3,776,470 16.03.2021 13590

X 90.075 16.03.2021 3252

4. 3.77.060 31.03.2021 11938

3. 16.520 09.04.2021 479

0. 1,95.000/- (09.04.2021 5654

Total: 35.47.425/- 2.56,147/-

Fage 35 of 37




64.

all

Complaint no. 2198 of 2022

In respect of paid amount, it is clarificd that complainant has not annexed

receipts inspite of adequate opportunity. [ence, paid amount is considered

on the basis ol available record which is depicted below in table:-
| Sr. | Documents ' Paid Amount Documents
No, annexed as
l. Reecipt  dated  22.07.2015 | 90.563/- Page 43 of
| towards transfer fee o |complaint.
2, Offer of possession dated | 2492300/ Page 42 of
_ 19.09.2020 - | complaint,
3: Receipt dated 16.03.2021 376470/~ Page 124 of
. _ | reply.
4, Receipt dated 16.03.2021 90075/- Page 45  of
o | complaint.
5. Receipt dated 31.03.2021 377060/- Page 44  of
complaint,
0. Reeeipt dated 09.04.2021 163520/- Page 46 of
complaint,
Y A Reeeipt dated 09.04.2021 195000/~ towards | Page 123 of
[stampduty | reply.
Total % 36,37,988/- (It is pertinent to mention here that transfer fee ol
290,563/~ has been paid by complainant for nomination of unit in her
lavor, not towards sale consideration of unit. Henee, same is not taken
into consideration for caleulation of interest). [

H.DIRECTIONS OF THE AUTHORITY

63.

[Henee. the Authority hereby passes this order and issues lollowing directions
under Section 37 of the Act 1o ensure compliance of obligation cast upon the
promoter as per the function entrusted to the Authority under Section 34(1)
of the Act ol 2016:

I Respondent is  directed 10 pay delay interest  of

¥ 2.56.147/~ 1o the complainant towards delay already
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caused in handing over the possession within 90 days from
the date of this order,
66.  Disposed of. Iile be consigned o record room afier uploading on the

website ol the Authority.

ATHEE SINGH
IMEMBER|

NADIM AKHTAR
IMEMBER]

L T

R. GEETA

e
PARNEET 8. SACHDEV
[CHAIRMAN]
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