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BEFORE THE HARYANA REAL
AUTHORITY, GURUGRAM

@vtrsiel
ESTATE REGULATORY

Complaint No. : 56 of 2018
First Date of Hearing : |Z.O+.?O1A
Date of Decision z T2.O9.2OlB

...Complainant

...Respo ndent

Sukhrninder Singh Bhattal
R/o Ho.No.-5, Sector 5-A,

Chandigarh-160005

Versus

M/s MVL Ltd
MVL I-Park, 6th Floor, Wing A, Near Red

Cross Society Chandan Nagar, Sectorl5
(l I), Gurgaon-72200 1, HarYana

CORAM:
Dr. K.K. Khandelwal
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:

Shri Himanshu Raj

Shri Mudit Gttpta

Chai'man
Men ber
Men ber

Advocate for the conPlainant

Advocate for the re;Pondent

1.

ORDER

A complaint dated 28.B.2A1B was filed under section 31 of

the Real Estate fRegulation & Development) A:t,2016 read
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with rule 2€i of the Haryana Real Estate [Reg rlation and

Development) Rule s, 2017 by the complainant iiukhminder

Singh Bhattal, against the promoter M/s MVL Ltd" on account

of failure to deliver- the possession of the said IT space along

with interest for delayed possession and to pay as ;ured return

agreed vide assured return agreement dated 18'09'2010'The

respondentallottedlTspacewithsuperareaofl000sq.ft.on

the 4th floor of the complex in the project " lndia Business

Centre" Sector 35, Gurugram'

The particulars of the complaint are as under: -

"tnai, Bus iness Centre"

Unit no.
il"itr "f ;OO sq.ft. ie'1000

ft. super alea on the 4t}'floor

Multi-sto,"Yud IT sPa

complex

18.09,20:0

BBA executed on

Clause 31 i.e.

sq.ft. per r-ronth

[i.:o,oo,ooo/-

Rs.30,00 000/-

100%

NOT EXI,CUTED

Only assured retur

agreem( nt executed

Rs.40/- Pe

of super are

Complaint No,56 of 2018

w

N.,l* ina location of the Project

Nature of unit

a. hsnied return agreement

Assured return

ioial cost

iotrl ,-ount Paid bY the

comprlainant

P.*="t g. of consideration

amount
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L0 Date of delivery of possession. Cannot be a

1"1 Delay of number of months f Years
upto

Cannot be a

L2 Cause of delay in delivery of
possessio n

Due to force

The details provided above, have been checked as per record

of the case file. Taking cognizance of the conrplaint, the

authority issued notice to the respondent for filing reply and

for appearance. Accordingly, the respondent th -ough their

counselappeared on 1,2.A4.2018. The case came utr for hearing

on 1,2.04.2018, 02.05.201'8, 26.06.201.8, 17 '07 '201'8,

26.07.2018, 16.08.2018 &72.09.2018 respectivel L The reply

has been filed on behalf of the responden' on dated

fl.a5.201.8.

ln the present case the parties entered into assured return

agreement (ARAJ dated 18,09.2010. The complainant as per

the signed ARA paid amount Rs, 30,00,000 l-v de cheques

dated 06.A9:2010 and 07.09'2010 bearing no' 049 ;16,04961'7

and 629779 respectively and the same was ackn lwledged by

the respondent vide article 1.3 of ARA [copy lvailable on

recorcl as annexurec-4). Respondent as per artic e 3.1 of ARA

was bound to pay assured return of Rs. 401'plr sq' ft' per

4.

Complairrt No,5 i of 2018
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month of suPer

below:

,,3,1, 
ASST]RED RETURN

3,1 Till the tenant is inducted' possessi on is deltvered

to it and the lease commences and rental is receit'ed by

the allottee(s) from the tenant, the Developer' shc ll pay

to the Allottei(s) an Assured Return at the rate of Rs

40/- per sq, f;. per month of super area of prt'mises

su'bje'ct to ih-e receipt of fult/ total consideratio t, The

assured return shatl be subiect to tax deduct on at

source. 'The assured return post dated cheques sl'all be

paid in ttdvance within 1'5 days of the date of reczipt of

payment. Date of realization of cheques shall be t^eated
'as'the 

date of receiPt of PaYment"

The respondent was bound to pay assured retlrn from the

signingoftheARAdatedlB'09.2010tilltherandingover

possession to the tenant and the rental is ret eived by the

allotteesaSpertheassuredreturnclausementionedabove'As

statedbythecomplainantinthefactsmentioredabovethe

respondentstoppedtheassuredreturnsince14'03'2A74

[Annexur e C'2).

FACTS OF COMPLAINT

5.Thecomplainantstrbnrittedthathishard.earn:dmoneywas

giventolvlVLLtd.forpurclrasingapropertyintheproject

called.,lNDlABUSlNESSCENTRE,,situat:dinvillage

BehgampurKhatola,Tehsil&districtGurugrarrHaryana.The

Complaint No.5 6 of 2018

area. Article 3'L of ARA is hereby reproduced
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complainant oPted for an

i.e.1000 sq. ft. suPer area

complainant had booked

06.09.2010 at Gurgaon'

lT space with 2 units rf 500 sq.ft'

on the 4th floor of the c lmPlex. The

the above mentioned rroPertY on

The complainant submitted that it has been mor ) than seven

and half years from the date of aforesaid borking dated

06'09.20l0andtilldatenobuyeragreemerthasbeen

executecl. The complainant has got no concrete legal paper

depicting the legal ownership of the property for ,rrhich he has

paid a huge amount of money. This is a serious deficiency in

services by the opposite party where the complai rant has paid

ahugeamountagainsttheproperty,buthehasrolegalproof

with him due to the default in the services of the opposite

party.

Theconlplainantsubmittedthatheenteredinloanassured

return agreement on 18.09 .201,0 with the respoll dent wherein

the respondent was under legal obligation to pay the

complainant Rs.40 per sq. ft. per month frorn the date of

execution of the said agreement till the delivery of possession/

tenant is indr.rctecl/ lease commences or first rer tal is received

6.

7.

Page 5 of 24
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by the complainant as stated in clause 3'1 of ARA' lt is

pertinent to mention that Some of the chequel;, regarding

payment of irssured return' got encashed and th:reafter' the

cheques started bouncing' 0n enquiring about tlte same' the

respondentgaveassllrancetl-ratitWaSanhonestmistakeand

they will rectify the same' But it never got rectified and more

and more cheques were returned unrealized by the bank'

B.Asallegedinthecomplaintthat,ithasbeenmo].ethanseven

yearsfromtlredateofbookingandsti]lthecot-tstructionofthe

propertyisnotcompleteclbytherespondent.Thrlcomplainant

submittecl that he even tried to communiclte with the

respondentviameetings,telephorrearrdmailbuItheygaveno

answers about the unexecutecl BBA and the dr-re date of

possession.Thecomplaitrantsubmittedthatsomeofthe

allottee(s)paidavisittoMVLheadofficeinGrrrugram&the

respondent assured that the building is proposed to be ready

byDecember2ol4Buttilldatetheconst.uctionofthe

property is not completecl by the respondent'

g,Thecomplainantsubmittedtlrattherespondentdidnot

deposittlreTDSwhichwasduefromtheirsid:,wlrichwasto

Complaint No.5 6 of 2018
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be cleposited under the agreement' The comt lainant has

written emails to the respondent regarding this default but

neithertheresponclentrespondedtothequerynordiddeposit

the TDS from their side till date'

l0.Thecomplainantsubnrittedthattherespond:nthasnot

registeredthesaidprojectwiththeconcernldauthority

within the stipulated time period prescribed undor the section

3oftheAct.Ther.efore,actionshouldbetakenunderthe

section 59 of the Real Estate [Regrrlation and

Deve loPment)Act,2 0 1 6'

l.l.Followingissueshavebeenraisedbytheconrplainant

Whether respondent/developer has taken all necessary

clearance from concerned authority?

Whettrerrespondentisinapositionto]eliveractual

physir:al Possession?

Whether the title of the land is defective on which the

ii.

iii.

tv.

project is being develoPed?

Whether the resPondent failed to

offer possession even after 7 years

comple[e Project and

from the booking?

PageT of24
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V. Whether there WaS any deliberate misreprel;entation by

develoPer?

Vi'Whetherrespondentisunderlegalobligationtoexecute

builcler buyer agreement within reasonable 1 ime?

vii.Whetherthedeveloperhasdivertedandr,lutedallthe

fundsandresourcestoanotherprojectillegl}Iyandwith

rnalaficle intentions, especially in the ight of not

submitting the relevant record to thrl concerned

authoritY?

viii, Whether develoPer has violated ass ured return

To direct the respondent to provide tlre delivery of

posselssion.

Complaint No.l,6 of 2018

lx,

agreement?

Whether the developer is under a legal

over 10% of the estimated cost of the

to the comPlainant under section

Acl,2(l16?

oblillation to hand

real estate Proiect

59 of the RERA

12. Following relief has been sought by the com llainant

Page B of24
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Interest on amount deposited for delay in hrrnding over

possession of IT/Cyber space measuring 5 )0 sq ft, till

date.

Amount of bounced cheques and all other dues under

assured return agreement till offer of poss ession with

1B%o interest.

To clirect the opposition party to pay Rs'Z ),00,000 for

causing mental agony to the complainant due to non-

delivery of said ProPertY,

V.TodirecttheoppositionpartytopayRs.l4,(0,000tothe

complainant as the deficiency in services for keeping the

conrplainantindarkinregardtotheprogressofthe

propertY.

vi. To direct the opposite party to reimburse I tigation cost

of Rs. gg,ggg to the complainant as he was c lnstrained to

file the same because of the callous an I indifferent

attitude of the opposite party and the same lras been paid

to the lawyer. Acknowledgentent receipt i; attached as

annexure C-13.

ii.

iii.

iv.
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In addition following interim relief has been asked for by

the comPlainant

To provide details of the allottees in India Bus iness centre

with address and other relevant information'

Totakeactionagainsttherespondentfornt'tregistering

under IlERA within given time'

To direrct the opposite Party to provide per ding amount

under assured return agreement with in 'erest during

pendencY of Present case'

REPLY

PreliminarY Obiections:

13'Responden.tsubmittedthathehadmadeanapplicationfor

registration of said project under the RERA Act'2016 on

31'.07,20]'lz. The said project has not been regil;tered yet and

the application is still pending before the HR['RA' Thus' the

present complaint is not maintainable and is liable to be

disrnissed in lintine'

ii.

1il.

14. The resPondent stated that the

dated 24.09.2013 restrained the

SEBI vide its interim order

respondent f 'om alienating,

Complaint No.li6 of 2018
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disposingofl.orsellinganyoftheassetsofther(Spondent&

further vide its final order dated t9.12.2014 c assified the

assured return scheme as a CIS (Collective lnvestment

Scheme).The respondent submitted that the isst e " whether

assured return scheme is a clS and therefore valid under law

or not" is still pending before the Hon'ble Securrty Appellate

Tribunal in the case of M/s MVL Ltd. Vs, sEBl I cir il Appeal No'

t5712015)'.I.heHon,bleDelhiHighcourtvideorder[sJ,dated

10.03.201,7 8L 19.05'2017, tn company petition t atch matters

have also adjourned the matters pending before it'

15'TlrerespondentsubmittedthattheComplaintisliabletobe

dismissed, as the reliefs sought by the complainant such as

assured return, deficiency of seryices' loss c f business &

default in payment of TDS cloes not fall within tlre jurisdiction

of the adjudicating authority, It is submitted the t complainant

tilldatehasreceivedanamountofRs.16,80,00)l-i,e'around

56 o/o of amount of investment of Rs'30'(I0'000/' lt is

respectfultysubmittedthatarticle6'lofthesaidagreement

provides that irr the event of force nrajeure r:onditions, the

paymentofassuredreturnwouldremainsuspandedforsuch

Complaint No.li6 of 2018
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period. Force majeure condition in the present case is the

orders of the SEBI and the SAT restraining the respondent

from alienat.ing, selling and disposing off assets of the said

project and also the pendency of said appeal befo|e SAT. Thus,

the liability of the respondent to pay assure d return is

suspended zrs per the ARA. Even otherwise a ba'e perusal of

clause 7.1, of annexure A of the HRERA rules,20 L7 evidences

the legislatures intention to include "Force Majeure" as a

factor, which entitles the promoter to extensicn of time of

delivery of possession of the unit.

L6. The respondent specifically denied that respondent ever

approached the complainant to purchase an IT/Cyber space in

the said project. It was respectfully submitted tlrat it was the

complainant who approached the responder t through a

broker to purchase the lT/ cyber space in the sa d project.

1,7. The respondent denied that respondent gave irny attractive

projection to the complainant, It is respectfully submitted that

the cornplainant with complete knowledge, research & open

eyes chose the assured return scheme for bookillg an IT space

Complaint No. i6 of20 18
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18.

in the said proiect. lt is specifically clenied that the somplainant

bookedlT/CyberSpaceinthesaiclprojectforhisllersonaluse.

The respondent admitted

booked lT/tlYber sPace in

500 sq. ft. on 25.06'2010.

to the extent that tht respondent

the said Proiect meas rring around

1'g,Therespondentspecificallydeniedthatthebuyersagreement

was to get executed after the provisional regi;tration. It is

pertinenttrrpointoutherethatasperclause6.3ofthesaid

agreement tl-re buyers agreement was to be t xecuted only

upon the premises being leasecl out' Howev€r' due to the

aforementionedforcemajeurecircumstances,notonlythe

payment of the assured return was suspende'l but also the

construction of the said project came to a stall'

20,Therespclndentdeniedthatthecomplainan.hasnolegal

ownershipoftheproperty.ltisspecificallydelriedthatthere

isanydeficiency/defaultinservicesbytherespondent.ltis

specificallydeniedthatthecomplainanthasbeenpaidahuge

sunrofmoney'ltispertinenttopointoutthattrecomplainant

hasmadethisallegationthattherespondentil;nottheowner

ofthepropertyfortlrefirsttime.Itissublnittedthatthe

Complaint No. j6 of 2018
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complainant. was allotted unit in wing A of the saic proiect vide

letter dated 23.06.2A15. Despite this the comrlainant has

raised the contention of legal ownership. It is ver'/ convenient,

and the cornplainant dicl not raise this point a. the time of

receiving Rs. 16,80,000/- towards assured returr and who at

thisstageismakingsuchallegationswithoutanymaterialor

substantial evidence'

2T,Therespondentspecificallydeniedthatthechrlqueshanded

bytherespondentWerereturneddishonorrredandno

paynrentwasgiventothecomplainantagairrstslchcheques'

22. lt is further submitted that the assured return is paid to the

complainant till 14.8.2A14 despite the fact that force maieure

conclitions became prevalerrtw.e.f. 24,09,2013 only when SEBI

issueditsfirstadinterintorder,thusmakinge:lcesspayment

ofRs.2,40,a00l-i.e.fortlreperiodoctobel.2)l3tillMarch

2Al,4whichhastoberefundedbacktotherespondentto

enable it to complete tl're project for han ling over the

possession.

23. It was further submitted

project is still unsold and

that 60% of the IT s; ace in the said

thus no money from l;ale of units are

Cornplaint No. >6 of 201"8
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flowing into the respondent. Further in addition :o the above,

as a Consequence of the aforementioned orders pirssed against

the respondent, the bank refused to disburse the sanctioned

loan and further also refused to give any additioltal term loan

to the respondent. Due to the reasons the res rondent was

faced with financial crunch & the construction oIsaid project

came to a stall.

24. It was further submitted that factually B2o/o of the structure

was completed in 2013 only and the respondett was in full

position to handover the possession in 2014. But the SEBI

orderdat.ecl24.Ag.2Al3resultedinto;toppageof

disbursentr:nt of sanctioned loan by the bank 'esulting into

financial squeeze.

25. It is pertinent to mention that the allottees \ ere informed

about the force majeure situation being laced by the

respondent. It is further submitted that the respondents will

be able to handover the possession to the allottees including

the complainant within

appeal by the SAT.

18 months after adjuc ication of the

Page 1 5 of24
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26. The respondent specifically denied that the respondent has

not deposited the TDS. It is respectfully submi.ted that the

respondent has deposited TDS against the assure 1 return paid

to the complainant. lt is submitted that the execution oF the

buyer agreement was to be conducted in terms o'clause 6.3 of

the said agreement. It is pertinent to point out here that as per

claltse 6,3 of the said agreement the buyers agre3ment was to

be executecl only upon the premises being leasetl ottt.

27 . Determination of issues

lssue No.1:Whether

necessary clearance

the respondent/develop er has taken

from the comPetent autlroritY?

with regard to the present issue no such informrrtion has been

provided regarding not taking necessary clearances from the

concerned authority by the respondent' Althou th' counsel for

the complainant intimated that the license of th : project is not

valid as on date and also registratiotr certificat: has not been

issued. These facts were adnlitted by the c lunsel for the

responderrt, counsel for the respondent apprised that they

have applled for renewal of license and have z Iso applied for

registration under RERA, Because of the fact thrrt the company

Complaint No 56 of 2018
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has gone into liquidation vide order dated 5.7.2018 that the

respondent does not dissipate any assets as the sa me are taken

over by ther official liquidator. Counsel for the complainant

producedaCopyoftlreorderdatedZs,T.20lBpassedby

Hon,ble High court of Delhi on an application filed by the

Company against the orders of liquidation. The Hon,ble High

court stayed the appointment of provisional liluidator, The

authority observed that all necessary clearanr:es/approvals

are not available with the respondent whatsc ever and the

license has not been renewed so far and the llroject is also

incomplete,

Issue no.2: Whether the respondent is in a position to

deliver actual physical possession?

The respondent has not applied fol occupation

certificate/completion certificate; accordingly, they are not in

a position to deliver the physical possession c f the unit .The

responclent's counsel has made a statement tha . because of the

SEBI order, they have not been able to complete the

construction and give possession'

Page 17 of24
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Issue no. 3: Whether the titte of the land is lefective on

which the proiect is being developed

Regarding title of the land, counsel for the con plainant was

unable to produce any record, accordingly this isr;ue is decided

in negative

Issue no. 4: Whether the proiect is complete rlr not?

Yes, the project is still incomplete. Accordingly, tlre respondent

has failecl to complete the project and offer possession even

after 7 years from the booking.

Issue no. 5: Whether there was anlI deliberate

misrepresentation on the part of the builder ?

counsel for the complainant submitted th rt this is no

misrepresentation; accordingly, this issue was Ivithdrawn'

Issue no. 6: Whether respondent is under legal obligation

to execute builder buyer agreement withjn reasonable

time?

counsel for the respondent mentioned that there was a legal

assured return agreement wherein necessary d etails about the

project and possession have been mentioned iLnd the same is

Complaint Nc.56 of 2018
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Complaint No 56 of 2018

at par with the builder buyer agreentent.0nce the project is

completed and possession is handed over, conv3yance deed

will be executed by the respondent.

Issue no. 7: Whether the developer has d verted and

routed all the funds and resources to anolher proiect

illegally and with malafide intentions, esper:ially in the

light of not submitting the relevant rec lrd to the

concerned authority ?

Counsel for the complainant mentioned that the project isB4o/o

complete whereas counsel for the complainant slated that the

project is 9,Zo/o complete, Accordingly, it canno: be said that

funds have been diverted as the project is nearly completion

and nothing on the record has been produced .o prove that

funds have been diverted by the counsel for the r omplainant.

Issue no. B: Whether developer has viola [ed assured

return agreement?

Counsel for the complainant has stated that as p(f r agreement,

payment of'the assured return was made by the respondent

for some time but later on the respondent stopped making

#"_ffi
ffi#tclla!
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payment and at the same time, some of the cheques given by

them were bounced. Counsel for the complainant brought to

the notice of the authority that the respondent st tpped paying

assured return from 14.03.2014 whereas interirt SEBI order

lras come into effect on 26.9.2A13 which wls later on

confirmed r,vith the final order on 19.12.2474.

Yes, this issue is decided in affirmative. The rleveloper has

stopped thel assured return payment.

Issue No. 9: Whether the developer is uttder a legal

obligation to hand over tO o/o of the estimate d cost of the

real estate proiect to the complainant under ;ection 59 of

the RERA Act,Z016

Registration branch shall initiate penal ac:ion for not

registering the project under RERA within the requisite time.

The authority has decided to take suo-motu cognizance

against the said promoter for not getting the project registered

and for that separate proceeding will be initiat :d against the

respondent u/s 59 ofthe Act,

Page20 of24
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As far as decision on relief i.e, to provide all the letails of the

allottees in tndia Business Centre with addresses and all other

relevant information is concerned, the respcndents have

already applied for registration and in the alrplication for

registration all such necessarily details which ar3 required by

any allotteer have to be provided. Accordingly, tl e respondent

is directed to subrnit details of the project within 15 days from

the issue of this order otherwise legal proceedings shall be

initiated against them.

As agreed by both the counsel for the respond:nt as well as

complainant, the project was at least complete tr the extent of

B4o/oinAugust2ol,3,subsequently,theSEBlptssedanorder

on26'g.ZOl3,tlreoperativepartinparaNo.l2cftheorderof

the SEBI dated 26.9.2013 is as under:-

ln vietw of the fore'going, l, in exercise of tl e powers

conferred upon me uid", sections 11 (1), 11(B) and 11 [4)
of ine sEBl act read with Regulation 65 of cls R=gulations,

iereb.v direct MVL and its Directors, viz Shri Prem Adip

Rishi, Shri Praveen Kumar, Shri Rakesh Gupta' Shri Vinod

Matik,, Shri Vinod Kumar Khurana, Shri Viiay humar Sood

and fuls. KalPana GuPta,

a. t\ot to collect any more money front investors

including under the existing IBC Proiect;

b, ,Not to launch anY new scheme'

c, .Not to dispose of any of the properties or c lienate any

'of the assefs of tlte IBC Proiect;
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d, Na,t to divert any funds raised from public tmder the

IBC Proiect, which are kept in bank a:count(s)

and/or in the custody of the company,

Later on SEBI in their final order dated 1,9.12.2 )14 held that

this proler:t is not purely a real estate transac :ion, rather it

specified erllthe ingreclients of the CIS. Para No 10 of the said

judgment is as under:-

10 (b) MVL Limited and its directors viz', Mr' Prem Adip

Rt'shi, Mr. Praveen Kumar, Mr' Rakesh ('upta, Mr'

Vinod Malik, Mr. Vinod Kumar Khurana, Mr' Vijay

Kumar Sood and Ms. Kalpana Cupta shall wind up the

et:isting Collective lnvestment Schemes a td refund

tlte monies collected by the said company under the

sc:hemes with returns which are due to it: investors

ai, per the terms of offer within a perio'l of three

rrlonthsfromthedateofthisorderandthereafter,
w'ithin a period of fifteen days, submit a u'inding up

andrepaymentreporttoSEBtinaccordanrewiththe
SEB\(Cotlectivelnvestnlentschemes)Rtgulatians,
1gg9, including the trail of funds clairrcd to be

refunded, bank account stotements indicaling refund

ttltheinvestorsandreceiptfromtheinvestors
acknowledging such refunds.

This decision has been challenged by the respondent in

Securities Appellate Tribunal

Findings of the AuthoritY:

Keeping in view the facts and

[SAT) in appeal N r.157 of 2015.

the basic issue whether it is a real estate proiect or collective

investment scheme has been challenged in the SAT in appeal
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and the SE[]l has already held that this being a collective

investment scheme is without their approva . sEBI had

ordered that all the money arong with interest be returned to

the investors, The remedy witrr trre Real Estate Regulatory

Authority is also more or less on the same pattere i.e. in case

of failure to give possession by the due date, the z llottee shall

be refunded the money paid by him to the promotlr alongwith

interest as per prescribed rate, As the matter is z lready with

the SEBI/sAT, accordingly there is no case reft for [he present

before this authority and to continue further pr(,ceedings in

the matter. Let the issue be decided by the SEBI/SrrT, once the

SAT set aside the order of the SEBI then only allotte e may com e

to us for proceedings under the RERA Act.

29. Thus, the authority, exercising powers vestecr n it under

section 37 of the Haryana Real Estate (Regrrlation and

Developnrent) Act, 2016 hereby issues directirns to the

promoter to complete the application for registrztion within

next 15 days otherwise penal proceedings shall re initiated

against them.
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at liberty to approach this ruthority for

ts by the complainant and tulfillment of

omoter, if the matter is settle d by the SAT

f the SEBI and declaring thi: project as a
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The contplainant is

enforcement of righ

obligations by the pr

against the orders ot

real estate project.

30. The order is pronounced.

31. Case file be r:onsigned to the registry.

(Samir Kumar)
Member

1_2.09.201.8

., -':q

[Subhash ( hander Kush)
Mr mber

l'*.*&':""" 'il-" a

[Dr. K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, CLrrugram
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