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Act No. 16 of 2016 Passed by the Parliament 

भू-संपदा (विनियमि और विकास) अधिनियम, 2016की िारा 20के अर्तगर् गठिर् प्राधिकरण  
भारर् की संसद द्िारा पाररर् 2016का अधिनियम संखयांक 16 

PROCEEDINGS OF THE DAY 

Day and Date  Thursday and 20.09.2018 

Complaint No. 265/2018 Case titled as Mrs. Shalini Ahuja 
V/s M/s Emaar MGF Land Ltd. 

Complainant  Mrs. Shalini Ahuja 

Represented through Shri Pradeep Sharma, Advocate for the 
complainant.  

Respondent  M/s Emaar MGF Land Ltd. 

Respondent Represented 
through 

Shri Ketan Luthra, authorized representative 
on behalf of the respondent-company with 
Shri J.K.Dang and Ankit Mehta, Advocates. 

Last date of hearing 11.9.2018 

Proceeding Recorded by  

Proceedings 

 

                  The project is ready and for occupation certificate, the application 

has already been moved to the competent authority on 24.4.2017. 

Accordingly,  possession will be handed over to the complainant as soon as 

occupation certificate is received from the competent authority. 

                    Counsel for the complainant raised the issue regarding likely date 

of possession, in case occupation certificate has bee applied by the 

respondent.  The  DTCP be asked to submit factual report regarding the status 

of their application for grant of occupation certificate. Counsel for the 

complainant made a statement that their matter be heard by the authority 

regarding compliance of the obligations of the promoters and not other 
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matter as listed in the relief sought in heading of the complaint.   There is 

delay on the part of the respondent in  handing over possession, accordingly, 

keeping in view the provisions of Section 18 (1) of the Real Estate (Regulation 

& Development) Act, 2016,  the authority orders that interest at the 

prescribed rate of interest i.e. 10.45% for every month of delay be paid to the 

complainant.  The arrears accrued so far shall be paid within 90 days from 

the issuance of the order and then monthly payment of interest shall be paid 

before 10th of subsequent months till handing over possession. 

                   Counsel for the respondent pleaded that interest shall not be 

charged retrospectively for which the authority has already taken a view that 

interest is applicable with retrospective effect.  

                    Also the counsel for the respondent made a submission that 

logically the interest shall be payable upto the date of application for grant of 

occupation certificate and not beyond the date  as the respondent has no 

control over the authority for occupation certificate. The authority is of the 

view that it is the obligation of the promoter/respondent to pursue their 

application for grant of occupation certificate as grant of OC is linked with 

application on the prescribed form alongwith Annexures and pre-requisites 

are made within a reasonable time before the competent authority.  If there 

are some serious delay in this regard even after completion of  pre-requisites 

then the respondent may approach before the appropriate forum.  

                  Counsel for the complaint made a submission that he may be paid 

interest at the same rate as has been charged from him.  This issue has already 

been dealt with by the authority. As far as obligations of the promoter for 
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determinate part i.e. the amount paid by the allottee and the interest at the 

prescribed rate is concerned, it is already fixed by the statute whereas in the 

proceedings of compensation,  it is either compensation or interest, as the 

case may be,  and the counsel for the complainant may seek interest at the 

rate they have paid to the respondent in case of default on their part.  The 

authority can also issue directions for compliance of the obligations on the 

part of the respondent where ever these are decided by  the statute and not 

the compensatory interest as has been demanded by the counsel for the 

complainant.  

                 The complaint stands disposed of. Detailed order will follow. File be 

consigned to the registry.  

Samir Kumar  
(Member) 

 Subhash Chander Kush 
(Member) 

 Dr. K.K. Khandelwal 
(Chairman) 
   20.09.2018 
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Complaint No. :
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Date of Decision :

265 of 2018
27.06.2018

20.09.2018

Mrs. Sl-ralini Ahuja
I1/o H.No, 315-R, Model 'fown, Panipat-

13'21,0 3,1-larYana

Versus

M/s IIMAAR MGF Land Limited,
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28, Gurugram- 1,22002, LIarYana
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ORDER

A complaint dated 14.05.2018 was filed utlder seiltion 31 of the

Real I]state [Regulation and Development) l\Ct, 201,6 read

withrule28ofthellaryanaRealEstate[J{egulationand
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Development)Rules,2OlTbythecomplainantMrs.Shalini

Ahu;a against the promoter M/s EMAAR MGIr Land Limited

fornotgivingpossessiononthedr-redatervhic}-risan

obligation of the promoter under section 11 [4) la) of the Act

ibid.

The particulars of the complaint are as under: -

i - 
| [i*. and Iocation of the project

1

It.gitt.t.d/Unre gistered

Total consideration
- 4. 

- 
Total amount Paid bY the

I comPlainant

As per the details

and the rePlY, the

the possession of

31. The Promoter

alm Hills, Sector-77,

Register ed

Rs,78,9{1,508'53/-

; tr,";, a.*.[ffi""*i* --lfg::'^' 
'-33 

nrotrrhs +

r l22 os zoii;;"; ini' d"' th: 
i f:::':::':i::"'#:::i':.;r;;;;;;;;;h; ;i;,nd on \ i'on, co nmenceme.t or I

i the start of constructionJ ] tonttt':t]!| . I

\ i'e'zz'o'';'2014tl-'-'-l
| 

-4.,,-

7.:D.lri ;4 Years 4nronths
t. 1"".-t I

1 a, i Penalty cl@ l 
n'' z'sr (,1:l'.,0^.T :r"o r;;;ilil;;;;;;i,i.a l:::::l:i::::j.1:::'

Drr@ \zo'otzrtto

uurLr 
I notice 'l[ Possession'20.07.2010 
r

Rs.7B,4l),7621-

provided by the parties in the complaint

developer/promoter was b lund to deliver

unit no. PH4-3 1-OgO2,9th [loor' block no'

has faileci to deliver the possession of the

.)
J.
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said unit to the complainant by the due date as per apartment

buyer agreement dated 20,07,2010' 
.lherefore, tlre promoter

has not fulfilled his committed liability as on date

4. Taking cognizance of the complaint, the authrrity issued

notice to the respondent for filing reply and for appearance'

Accordingly,therespondentappearedon2T.C6,20lB.The

casecameupforhearingon2T'06'2018'2;'07'2018&

11,'og,2o1B'Thereplyhasbeenfiledbytheresprlndentdated

25.07 .2018.

FACTS OF COMPLAINT

5. The complainant submitted that the responde nt had been

proclaiming in general public through Newspaper

advertisements, marketing emails, SMS and l,elemarketing

that they had launched an integrated residentiz I township in

Gurugram. The said integrated township as claimed is being

setupafternecessaryapprovalsofallttecompetent

authorities. It was further claimed that all -he necessary

approvals,Clearancesandprocedureshadbeendulyobtained

and sanctioned as regards the proposed integrirted township'

Thecomplainantbookedaflatintheproject,narnely'Palm

Hills' situated at sector -77, vtllage shikohpur, t:hsil & district

Gurugram,I{aryanaandpaidaSumoflls.5,00,000/-towards

Cornplaint No. 265 of 2018
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the booking amount. Thereafter, unit no. PFI4-! 1-0902 ad-

measuring 1950 sq.ft. was allotted to the complailant'

The complainant submitted that thereafter, a buyer's

agreement was executed between the respond:ut and the

complainant on 20,07.2010 at Gurugram' Acco'ding to the

buyer's agreement the possession of the flat was to be

handed over within 33 months from the datt of start of

construction with a grace period of 3 months i'e. ).2.05'201,+,

Thecomplainantsubmittedthatthebuyer'SaSreementhas

been drafted in such a manner, which is beneficial for the

respondentandprejudicialtotheinterestsoftlre

complainant. For delay in handing over the poss:ssion that in

clause No 13, of the buyer,s agreement dated 
,,,,0.07,201.0 it

was mentioned that in case of delay in hanc ing over the

possession to the allottee, the allottee(s) shall le entitled to

compensation for delay @ Rs' 7 '50l- per sq' ft' per month of

the super area of the unit for the period of delay beyond 33+3

months till the date of notice of possession. frutther in clause

1,4, it WaS mentioned that if the allottee fails to take the

possession,theDevelopershallchargetheholdingover

charges @ Rs.2 5l- per sq. ft. of the super area lf the unit per

month and further interest @ 24o/o per anllum over the

delayed PaYments.

fl:r\\
Charrdan \ I,

o'
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That according to the BBA, the respondellt was required to

handover the possession of the apartment withir 33 months

from the date of start of construction and adnrittedly, the

construction was started by the respondent on 22.05.2011, as

it clear from the schedule of the payment and the respondent

failed to offer the possession within the stipulatetI period'

The complainant submitted that the total sale c rnsideration

was Rs. 78,98,508 .531- and according to .he account

statement, the complainant has already paid : sum of Rs'

78,40,7621-.

10. The respondent is legally bound to compensate the

complainant for the delay in handing over possession of the

flat in question at the same rate, which the respondent would

haveotherwisechargedthecomplainantthatistopaythe

holding over charges @ Rs 7 .50l- per sq ft' of t re super area

and also interest @ Z4o/o on the due amount tilt the time the

possessionoftheflatinquestionishandedoverto

complainant.ThepossessionistobehandetIovertothe

complainantwithinthestipulatedperiod,thtlcomplainant

would have been using the flat in question fot her personal

requirements which is why the complaint continued to make'

ratherforced,to'makethepaymentsasperthedenrands

made by tl-re respondent despite the fact that the

L{&l?El?
r'\t ifa) l/1 n,1 il i
trLil(Ut7l(AlVl

B.

9.
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respondent was not adhering to the schedule of

construction and was more interested in leecing the

complaint.

11. The complainant submitted that the complai lt has been

made to pay for the super area of the flat which also

covers the area which a builder/developer cannot charge

from the allottee. As per annexure IV of the buyer's

agreement dated 20.07.2010, the area of the rpartment is

910/o of the super area. It has also been men'ioned in the

same annexure that the ratio of apartment area to the super

area may undergo change till the comple tion of the

building/project. In such circumstances it has become

difficult for the complainant to decipher as to row much of

the excess amount has been charged by the re spondent for

the area for which the respondent cannot otht rwise charge

with from the complainant. The respondent is under

statutory obligation to disclose the carpet area and refund the

amount taken for the area which is not chargealrle under Real

Estate (Regulation and DevelopmentJ Act, 201'6'

12. ISSUES RAISED BY THE COMPLAINANT

whether the promoter was under legal c bligation to

hand over the flat in question in terms of the buyer

Page 6 of 19
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iv.

13. RELIEF SOUGHT

'fo direct the respondent to hand over the possession of

the flat bearing unit no. PH4-31-0902 admeasuring

181.16 sq. mtrs. (1950 sq. ft. approx.) in the project

C"rdr* * 
^5 

rf 
^*

ii.

agreement dated 20.07.2010? If the same hes not been

done, then what is the effect?

Whether the Promoter is liable to pay :harges @

7.501- per sq. ft. of the super area that is 21950 sq. ft'

and also interest @ 24o/o on the amottnt of Rs'

7 8,40,7 62 I -w .e.f . 21.02.201.4?

Whether the Promoter is liable to disclose the carpet

area of the Flat in question and refund the

proportionate amount taken for the area Which is not

chargeable under Real Estate [Regulation and

Development) Act, 201.6?

Whether the complainant is entitled for grant of

Compensation for inconvenience, mental rarassment

and clamages suffered by complainan rs due to

deficiency in service on the part of the Respondent? If

so, then what is the quantum?

iii.

A\ *r;'o.' lLw

Page 7 of 19



ffiFJARER
'1,'.

d# GunUGRAM

namely 'Palm Hills' situated at Sectol'77, Village

Shikohpur, Tehsil & District Gurugram, Hary rna'

ii. Direct the respondent to pay charges @ 251 per sq. ft. of

the super area that is 1950 sq. ft. and als I interest @

24o/o on the amount of Rs. 78,40,7621- w'e'f"21"02'2014'

till the time the possession of the flat is harded over to

the comPlainants.

REPLY

The respondent submitted various prelimina|y objections

and submissions. They are as follow:

14. 'Ihat the respondent submitted that this Hon'b e Regulatory

Authority has no juriscliction whatsoever to :ntertain the

present complaint. The respondent has filerl a separate

application for the reiection of the complaint on the ground of

the jurisdiction and this reply is without pre judice to the

rights and contention of the respondent contair ed in the said

application. The claims have been made ln a manner

unknown to the Common law of contract and are specifically

contrary to the text of the Indian contract act, It7 2 itself'

L5. The respondent has received occupation cerlificate for 25

towers in the said project and has handed over possession of

the same. Respondent has also applied for occupation

**1"* * *5,trffi
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certificate for 24 towers including the tower whi< h the unit in

question allotted to the complainant dated 24, Aprll 2017.

Hence, the part of the project is neither coverel as per the

rules ibid nor the project of the said respondetrt registered

with this Hon'ble Regulatory Authority.

16. The respondent submitted that as per applicable tct and rules

a complaint may be filed by a person only if tht: respondent

has committed any act in violation of the real estate act,2016

as the complaintant has failed to bring on record any

document, evidence etc. which may even allude let alone

prove that the respondent has violated the provisions of the

act and the complainant has no locus standi.

17. The respondent submitted that the complaint is r ot supported

by an attested affidavit and as such the compla nt is without

proper attestation and cannot be read as legal pl:ading.

18. The complainant has filed the present complaint seeking

refund of the payment made to the respondent,

compensation and interest for alleged delay in delivery of

possession of the apartment booked by the con plainant. It is

respectfully submitted that complaints p ertaining to

compensation and refund are to be decide by th e Adjudicator

,rrplr,", * zoi or zota

ffi
;f;
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under Section 71 & Section 31 of the Real Estate [Regulation

and DeveloPment) Acl, 201'6'

1,g. Further the complainant is not a consumer in terms of

definition of consumer under Consumer Protecti ln Act' 1'9f36'

That the respondent submits that the complain lnt is clearly

an investor, the fact that Smt. Shalini Ahuja wife 'lf Mr' Rippen

Ahuja has applied for and has been provisionally allotted Unit

No. PH4-31-0902 in the said project of the respondent' It is a

matter of record that Mr. Rippen Ahuja has fliled another

complaint no. 268l2ol} in ..Palm Gard(.nS,, Project,

Gurugram and which is pending before the authority' The

complainant is thus clearly investors having invested with a

viewtoearnquickprofitbutduetothesluggshnessinthe

market conditions, they might have failed to t esell the said

unit,andhavenowraisedfalseissuestr,engagethe

respondent in unnecessary litigation. Tht ) respondent

submits that it is a well settled law established ly the Hon'ble

Supreme court of India, that booking of nlore than one unit

falls within the definition of investor'

20. The respondent submits that there is a delay itL handing over

of possession of the unit to the complainant anc the company

was liable to hand over possession of the s lid unit on or

before 21.02.2014. on the point of construction and the time

Page 10 of 19
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line of handing over the possession of the unit, t is relevant

to mention that it had been categorically conveyed to the

complainant that the company would endeavout to complete

the project and hand over the possession of the unit booked,

as expeditiously as possible, subject to the reasons beyond

the control of the company, as also subjected to the terms and

condition containecl in the buyer agreemenl . Being law

abiding company, possession of a unit can on y be handed

over once all the statutory permission/ approv;rls have been

obtained.

21. The respondent submits that the project in ques:ion is a large

project and such kind of projects do take reasottable time for

completion. 'fhis position is fortified from the fact that the

parties had envisaged a compensation clause in the

application form/ buyers agreement in case the company was

not able to handover the possession within 33 months from

the date of start of construction and conditic ns of buyer's

agreement.

22.Therespondent submits that the complainant is Cefaulters and

deliberately fail to make payments of insta ments within

time, which results in delayed payment charg ls as reflected

in statement of accounts. The respondent has also sent

several reminders to make the payme lts, but the

Page 11 of 19
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complainant failed to make payment on time. 'fhe current

outstancting amount towards delay payment clrarges is Rs.

52,305/- as of 13.06.2018.

23. The respondent submits that from the date of boo <ing till filing

of present complaint the complainant has neve' ever raised

any issue whatsoever. The complainant has nev€ r objected to

the terms & conditions of the application form cr the buyer's

agreement till date.

24. During hearings, oral arguments have been advanced by both

the parties in order to prove their contentions. The counsel of

the respondent states that the project is re ady and for

occupation certificate, the application has iLlready been

moved to the competent authority on 24.04.2017.

Accordingly, possession will be handed r)ver to the

complainant aS Soon aS occupation certificat: is received

from the competent authority. Counsel of the complainant

raised the issue regarding Iikely date of possess on. The DTCP

be asked to submit the factual report regardinl; the status of

their application for the grant of the certification certificate.

Moreover, made a statement that their question was heard by

the authority regarding the compliance of the tr romoters and

not other matter as listed in the relief sought in heading of

the complaint. Counsel for the respondent pleaded that

Page 12 of 19
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interest shall not be charged retrospectively for which the

authority has already taken a view that interest is applicable

with retrospective effect. Also the counsel for th : respondent

made a submission that logically the interest she ll be payable

upto the date of application for grant of occupaticn certificate

and not beyond the date as the respondent h:ts no control

over the authority for occupation certificate. C )unsel of the

complainant made a submission that he may be paid interest

at the same rate as has been charged from him'

25. Determination of issues

I. Regarding the first issue, the promoter was rnder a legal

obligation for handing over the possession as per the BBA.

However, they committed a default in doing :he same and

thus, they are liable to pay delayed interest'

IL Regarding second and third issue, the respotrdent shall

liable to pay delayed interest at the prescribed rate

1,0.450/o as has been pronounced in the subseq rent paras.

Regarding fourth issue, the award of compellsation by the

respondent, the complainant must make en application

before the adjudicating officer'

be

of
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26. Findings of Authority

Keeping in view the facts of the case, there is delay on the

part of the respondent in handing over possession. Thus, as

per the provisions of section 18[1) of the Real Estate

[Regulation & Development) Act, 201.6, the aut]tority orders

that interest at the prescribed rate of interest i.r:. 10'450/o for

every month of delay be paid to the complainan' . The arrears

accrued so far shall be paid within 90 days frorr the issuance

of the order and then monthly payment of intcrest shall be

paid before 1Oth of subsequent months till lranding over

possession. The authority is of the view tlrat it is the

obligation of the promoter / respondent to pursue their

application for grant of occupation certificate as grant of 0C is

linked with application on the prescribed for n along with

annexure and pre-requisites are made within a reasonable

time before the competent authority. If the re are some

serious delal's in this regard even after completion of pre-

requisites then the respondent may approac h before the

appropriate forum.

27. Accordingly, the due date of possession was 22,05.2014. As

far as grant of statutory approvals is concerned, it is held

to be one sided as also held in para 181 of th: judgment in

Page 14 ot 19
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Neelkamal Realtors Suburban Pvt Ltd vs. ul)I and ors.

27. As the Possession of the flat was to be tlelivered bY

22.05.2014 as per the clause referred above' the

authority is of the view that the promoter has violated

section 11[4)[a) of the Haryana Real Estate [Rtrgulation and

Development) Act, 2016, which is reproduced as under:

"11-,4 The Promoter shall-

(a) be responsible for atl obligations, responsibi'ities ond

iunctions under th'e provisions of this Act or the rules and

regulations made there under or to the allottees rls per the

o[rrr^rnt for sale, or to the association of allottt'es, as the

,iru 
^oy 

be, till the conveyance of all the apartm znts' plots

orbuildings,asthecasemaybe,totheallottezs'orthe
Commonareostotheassociationofallotteesorthe
competent authority, qs the case may be: Providec thot the

responsibility of the promoter, with respect to the structural

defect or any o'ther defect for such period as is referred to in

sib-section (3) of seition 14, shall continue ever after the

conveyance deed of atl the apartments, plots or ht ildings, os

the case may be, to the allottees are executed"'

f:vglvTlgl1il

(w,P 2737 of 2017),wherein the Bombay HC ben :h held that:

" ............Agreements entered into with indil'idual

purchasersir* invariably one sided, standard-fttrmot

agreements prepored by the builders/developers and

which were overwhelmingly in their favour with 'tniust
clauses on delayed delivery, time for conveyance to the

society, obligations to obtain occupationfcompletion

certificate etc, Individual purchasers had no scope or

pow'er to negotiate and had to occept these one-sided

agreements."
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28, The comPlainant made

under section 34 [fJ to

Complaint No. 265 of 2018

a submission before :he authoritY

ensure compliance/obligations cast

above. Set tion 34[0 is
upon the Promoter as mentioned

reproduced below:

" 34 A Function of AuthoritY -

To ensure compliance of the obligations cast upon

the protmoters, the altottees and the t'eol estate

agents under this Act and the rules and t'egulations

made there Ltnder'"

Ithasbeenrequestedthatnecessarydirectio:rsbeissuedto

the promoter to comply with the provisi:ns and fulfil

obligationundersection3ToftheActwhichisreproduced

below:

37 Powers of Authority to issue directions'

The Authttrity may, for the purpose of dischar ging its

functions unde'r thi frovisions of this Act or 
. ''ules or

'regu,li,rtions made thereunder' issue such directians from

timetotime,tothepromotersorallotteesorre(rlestate
agents, os the case may be' cts .it may consider n?cessory

and such directions sha'll be binding on all concern td'

29. As per obligations on the promoter unde: section 1B[1]

proviso,itrCaSetheallotteewishestocortinuewiththe

project, the promoter is obligated to pay interest at the

prescribedrateaSthepromoterhaslLotfulfilledhis

obligation. Section 1B[1) is reproduced belo'v:

"18'(1) lf the promoter fails to complete or s unable to

give p'os'sesston of an apartment' plot or bui'ding'- (a)
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in qccorclance with the terms of the agree.ment for sale

or, qs ,n'" 'o" 
ioy a', d.uly completecl by the date

specified ti"iin' o"r (b) d'i to discontinuante of his

business as a deveroper on accol)nt of suspe,tsion or

revocatiori o7,n, reg'istration under this Act or for any

other "o'o'' 
he shalt be liable on demantt to the

allottees, in case the allottee wishes to withdr tw from

the proie)ct, without preiudice tu any other rentedy

available, to retum ih' omount received b:' him in

respect of that apartment' plot' building" as the case

may be, with interest at such rate as may be p ^escribed

in this behalf including compensatign.in ,th1 
n anner as

provided under this Act: Provided that vthere on

allottee does not intend to withdraw from the proiect'

he shatl'iJ" poia' by the promoter' interest for every

month of delay' tilt the handing over of the possession'

at such rate as maY be Prescribed'

The complainant reserve her right to see { compensation

from the promoter for which she shall make separate

application to the adjudicating officer' if required'

30.'Iheauthorityhascompletejurisdictiontodecidethe

complaintinregardtonon-Complianceofcbligationsbythe

promoter as held in Simmi Sikka V/s M/s IMAAR MGF Land

Ltd.|eavingasideCompensationwhichistobedecidedbythe

adjudicatingofficerifpursuedbythecom'llainantatalater

stage'

Decision and directions of the authority

31 . After taking into consideration all

adducecl and Produced bY both the

the material facts as

par[ies, the authoritY

I Comptaint N r' 265 of 2018

o\ ..:l;... ./-aw,
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exercising powers vested in it under section 37 of the Real

Estate (Regulation and Development) Act, 201,6 hereby issues

the following directions to the respondent in the interest of

justice and fair play:

ti) 'fhe respondent is duty bound to hand over the

possession of the said unit as ioon as the

occupation certificate is received as :ommitted by

the respondent,

The respondent is duty bound to pay the interest at

the prescribed rate i.e. 10.450/o for e'/ery month of

delay from the due date of p lssession i.e.

22.05.201.4 till the actual date of handing over

of the possession.

The respondent is directed to pay in:erest accrued

from 22.05.201,4 to 20.09.2018 )n account of

delay in handing over of possession to the

complainant within 90 days from the date of

decision and subsequent interest to le paid by the

l-0th of every succeeding month.

(ii)

( iiil

32. The order is pronounced.

33, Case file be consigned to the registry. Copy o1 this order be

endorsed to the registration branch.

Complaint N r. 265 of 2018
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-g) GURIGRAM Cornplairrt Nr . .:(r5 ,,f X)ltl

(Subhash Chander Kush)
M en rlrer

(Samir Kumar)
Menrber

Haryana Real
Dated 20.09.'2078

.i

(Dr. K.K. Khandelwal)
Chairman

Estate Regulatory Authority, Gu .Llgrant
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