
HARYANA REAL ESTATE REGULATORY AUTHORITY 

GURUGRAM 

gfj;k.kk Hkw&laink fofu;ked izkf/kdj.k] xq#xzke 
 

 New PWD Rest House, Civil Lines, Gurugram, Haryana         नया पी.डबू्ल्य.डी. विश्राम गृह, विविल लाईंि, गुरुग्राम, हरियाणा 
 

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016  
Act No. 16 of 2016 Passed by the Parliament 

भू-संपदा (विवियमि और विकास) अविवियम, 2016की िारा 20के अर्तगर् गविर् प्राविकरण  

भारर् की संसद द्वारा पाररर् 2016का अविवियम संख्ांक 16 

 

Day and Date  Thursday and 06.09.2018 

Complaint No. 360/2018 Case titled as Mrs. Ranjana Goyal 
& Another V/s M/s Emaar MGF land Ltd. 

Complainant  Mrs. Ranjana Goyal & Another  

Represented through Complainant in person 

Respondent  M/s Emaar MGF land Ltd. 

Respondent Represented 
through 

Shri Ketan Luthra, legal representative  on 
behalf of the respondent with S/Shri Ishaan 
Dang, Advocate and Ankit Mehta, Advocate 

Last date of hearing 26.7.2018 

Proceedings 

The project  is registered. 

                   Rejoinder filed by the complainant. Copy given to the respondent.             

The counsel for the respondent alongwith representative of the company 

made a statement that the construction of the project is almost complete.  

They assured that they will give possession of the unit by 31.12.2018 so the 

amount cannot be refunded to the complainant  but the respondent is bound 

to give interest at the prescribed rate i.e. 10.45% on the amount deposited 

by the complainant for every month of delay from the due date of 

possession i.e. 1.2.2017 (42+3=45) as per clause 14 (a) of the Builder Buyer 

Agreement dated  1.5.2013.  If the possession is not given on the date 

committed by the respondent then the complainant shall be at liberty to 

further approach the Authority to avail the remedy under the provisions of 
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the RERA Act.  If at all there are any dues against the allottee, the interest 

amount shall be adjusted first against the dues and after satisfying the dues, 

the promoter shall make payment to the allottee before 10th of every coming 

month. The complaint is disposed of accordingly.  Detailed order will follow.  

File be consigned to the Registry. 

Samir Kumar  
(Member) 

 Subhash Chander Kush 
(Member) 

 Dr. K.K. Khandelwal 
(Chairman) 
   6.9.2018 
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BEFORE THE HARYANA REAI ESTATE RE(;ULATORY
AUTHORITY, GURUGRAM

Complaint No. : 360 of 2018
First date of hearing : 26.07.2018
Date of Decision : 06 .09.2018

Mrs,Ranjana Goyal [C1j
Mr Naman Goyal [C2J
R/o E-11,02, Suncity Heights, Sector-54,
Gurgaon ...( iomplainants

Versus

M/s Emaar MGF Land Limited
0ffice : ECE House,2B, Kasturba Marg, New
Delhi- 110001 ,,.Respondent

s&rurffi
SilA,JGltAlll

CORAM:
Dr. K.K. Khandelwal
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Complainant in Person Advocate
Shri Ketan Luthra, legal Advocate
representative on behalf of the
respondent with Shri Ishaan
Dhang. Advocate and Shri
Ankit Mehta, Advocate

ORDER

Chairman
Member
Member

for the cor rplainan t

for the res condent

1,. complaint dated 30,05.2018 was filed under Section 31 of

the Real Estate [regulation &development) Act 2016 read

Page 1 of16

#+q
/ :"'l:*^" \",I u"-*r", I Iu#



I i { PqF&*i*:lJFlJ
.-iin: ,ir n ..,,
'-ai !l{:lirl(d',11

with rule 28 of the Haryana Real Estate fregulation and

developrnent) Rules,201,7 by the complainants XIrs. Ranjana

Goyal & Mr Naman Goyal against the promoter M/s Emaar MGF

land limited on account of violation of clause 1 1 [aJ of the

builder-buyer agreement executed on 01.05.2013 for unit

no.lG-08-0601 in the project "lmperial Gardens" for not giving

possession on the due date which is an obligrrtion of the

promoter unde'r section 11 [4] [a) of the Act ibid.

2. The particulars of the complaint are as under: -

1. Na.me and location of the project "lmperia
Sector 1(

2. Unit no. IG,OB-O

3, Proj ect area LZ Acres

4. Registered / not registered Regisle

5, RERA Registration No 208 of 2

6. Date of booking 27.02.20

7. Date of builder buyer agreement 01.0 5,2 0

B. Total consideration Rs.l-,45,8
(Exclusiv
Service T

9.

10.

Total amounl paid by the
complainant

Payn-rent plan

Rs. 1.29,

Co nstru c

Plan

11. Date of delivery of possession. Cla use

months f
start of c
months p

,t.02.201

ll Gardens" in
0 2, Gu rugram

6l) 1

red

0L7

8;,8251-
v3 of
T axJ

-,3,4641-

: -ion Linlied

t4 (a) - 42
'om the date of
;nstruction + 3
race period i,e.
7

;*pl.r" Nr 360 
"f 

r01B
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Delay of numbet' of months/ years
upto06.09.2018

Penalry clause as p.' btrilder'

L year 7 months and
6days

Clar-rse16 (a)- Rs i.iO
per sq ft p er monthdatedbuyer agreetnent

01.05.2013

As per the details provided above, which have Leen checked

as per record of the case file, A builder buyer irgreement is

available on recorcl for Unit No. lG-08-0601irccording to

which the possession of the aforesaid unit was to be

delivered by 01.02.201.7.The promoter has failrd to deliver

the possession of the said unit to the c lmplainants.

Therefore, the promoter has not fulfilled hir; committed

liability as on date.

Taking cognizance of the complaint, the autlrority issued

notice to the respondent for filing reply and for appearance.

Accordingly, the respoudent appeared on 26.1)7.2018. The

case came up for hearing on 26.07.201'8, 06.09.2A18. The

reply has been filed on behalf of the rer;pondent on

20.08.2018.

FACTS OF THE CASE

5. The inforrnation of the complainant concern ld regarding

the respondent is a company and engaged in t re real estate

development. The respondents gave adve'tisement in

3.

+.

C-rplr* No. ;60 ,f, r018
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6.

plaint No.

various leading newspapers about their forthcotning project

named "lmperial Garden", Sec 102, Gurugran". Promising

various advantages Iike world class amenities and timely

completion of the project etc.

Relying on the promise and undertakings g ven by the

respondent in the aforementioned advertise ments, The

complainant has booked an apartment/flat no,lrl-08-0601in

'lmperial Garden' Sector 1.02, Gurugram for total

consideration of Rs. 1,45,85,825/-which inclu,les BSP, car

parking, IFMS, Club Membership, PLC etc a rd excludes

taxes,0ut of the total sale consideration irrlouflt, the

complainants made a payment of Rs L,29,73,,164f - to the

respondent vide different cheques on different cjates

As per clause 14 [a) of the builder buyer agl eement, the

respondent had agreed to deliver the possession of the Flat

within 42 months from the date of signing of the builder

buyer agreement with an extended period of 3 months and

accordingly the FIat had to be delivered till 1.02.201,7.

Respondent failed to deliver the possession of booked unit

on assured date of 1..02.201.7

7.
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B. The terms of Builder Buyer Agreement vrere totally

unreasonable and one sided and the Complrrinant were

made to sign the same.

9. The Complainants regularly visited the project site but was

surprised to see that the construction was vely slow. The

Respondent constructed the basic structure which was

linked to the payments and majority of demand,; were made

too early. There has been very little prog ress in the

construction of the project after erection tf the civil

structure as the structure alone was related to [he majority

of the payments in the construction linkec plan. This

showed the respondent mala fide and dishonest motives.

10. The Complainant submitted that the Respondent

despite of receiving 85 % fapprox,) payment b1' 28.09.2075

of all the demands raised by him and despite of repeated

requests and remitrders over phone calls and pt rsonal visits

of the complainants, the respondent have failt d to deliver

the possession of the allotted Flat to the com:lainants by

assured date of 1..02.2017.

Lt. As per the compensation clause i.e Clause -6 [u) of the

Builder Buyer Agreemetrt dated 01,05.2013. Thc respondent

agreed to pay compensation @ Rs 7.50/-per sq [t per month

ff:
;t n
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of the super area of the unit booked for the pet iod of delay.

In terms of calculation of financial charges, it comes to be

approximately @ 1.5o/o per annum rate of nterest and

whereas as per builder buyer agreement i nd demand

Ietters, the respondent charges Z4o/o per annurr interest on

delayed payment. The Cornplainant raised the r;ame ground

of disparity and unfair trade practise.

12. The complainant submitted that after making about 90%

payment to the respondent by 28.09.2015 sto rped making

the payments as the respondent was not sticking to the

schedule for the delivery of the flat,

13. The respondent continued to charge interes t @ 24o/o per

annum to the complainants without adjustirrg the delay

compensation amount or giving delivery of the tooked flat.

ISSUES RAISED BY THE COMPLAINANT

Whether the respondent has delivered the possess on of the flat

to the complainant?

Whether the respondent should be directed tr I cancel the

agreement and refund the total amount of Rs ,29,73,464f '

along with the interest calculated @'24o/o per anr unt from the

date of deposit of the said amounts upto the date o the filling of

the present case thus a total sum of Rs 2,53,L7 ,064,t-?

Complaint 360 of201B
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III.

IV.

whether the respondent should be directed t, pay delay

interest calculated @ 24o/o per annum on compou rd rate from

the committed date of possession?

whether the interest cost being demanded by the rcspondent @

24o/o per annum is unreasonable?

RELIEF SOUGHT

To fully refund the amount paid by the complainant amounting

to Rs 1,29,73,464/- along with the interest Ior delay in

possession calculated @'24o/o per annum on conrpound rate

from the committed date of possession i.e 20.05.20i7

or

To provide immediate delivery of the flat alo,rg with the

interest calculated @'24o/o per annum on conLpound rate

from the committed date of possession i.e 20.05.2017.

provide waiver on the delayed payment inte-est charged

the complainant @ 24o/o per annum

To Provide a compensation cost of Rs 5,00,00t)/- [Rs Five

Lacs 0nly) for the sufferings of mental agony, harassnrent

and physical torture in the circumstances of the ;ase.

To Provide a sum of Rs 30,000/- (Rs Thirty thousand onlyJ

for cost of Iitigation.

I,

To

to

Complaint No 360 of201B

lv.
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And may also grant any other relief as dee ned fit and

proper by the Hon'ble court in the circumstlnces of the

CASC.

REPLY

The respondent stated that the present coml raint is not

maintainable' in law or facts. The respondent su rmitted that

the present complaint is not maintainable before this Hon'bre

Authority. The Hon'ble Authority has no jur isdiction to

entertain the present complaint. The Responden . had filled a

separate application for rejection of the conlp aint on the

ground of jurisdiction. The Respondent sub nitted that

according to Section L7 of the Act, the complaint tr,ertaining to

compensation and interest under section 1,',,74,18 and

section 19 of the The Real Estate (Regulation & Dcvelopment)

Act,2A16 is maintainable only before the adjudica:ing officer.

The respondent also submitted that the Conrplainant has no

locus standi to file the present complaint as coml laint can be

filled before the Hon'ble Authority only when the respondent

has committed any act in violation of provisions of The Real

Estate fRegulation & Developntent) Act,20I6 and/or the

Haryana Real Estate fRegulation & DevelopmentJ Rules,Z017.

Complaint 360 of201B

V.

14.

15.
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The respondent submitted that the complainant had

defaulted in making payments. In fact The complainant had

booked three units in pro.iects of the respondenr namely unit

no GGN-Ll-0302 in Gurgaon Greens Project ard unit nolG-

08-0802 andlG-08-0601 in Irnperial Gardens Project. He also

availed loans from the bank and requested the r:spondent to

adjust the funds paid again Unit No IG-08-0802 towards the

other two units namely GGN-11-0302 and IG-03-0601 so to

clear the over dues, The Respondent accepted t ie request of

the Complainant,

The respondent submitted that a tripartite Agrt ement dated

01,.04.2015 had also been signed between the complainants,

respondent and Kotak Mahindra Bank. Copy of the said

tripartite agreement dated 01,.04.2075 is annexed as

Annexure R/3 with the reply filled by the resrrondent. The

said agreement clearly shows that Kotak Mahinlra Bank has

a lien over the property/subject unit and Kotak Mahindra

Bank is a trecessary and proper party for the purposes of

adjudication of the present case.

The respondent also submitted that despite of adversities

and non payment by various allottees, the re:rpondent has

already applied for occupation certificate for f lw towers in

1,7.

18,

Complaint 360 of,2018
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the project including the Tower wherein the unil in dispute is

located and in the balance towers, the structu'e works are

complete and finishing works are going )n and th;

respondent will endeavour to offer possessio r within the

timelines given to the authority.

79. The respondent submitted that the complainarrt signed the

builder buyer agreement only after going through all the

terms and conditions of allotment. The complainant never

objected to the terms and conditions. The sarne are valid,

subsisting and binding between the parties.

20. The respondent submitted that the as per usual commercial

practise in the industry, if the subject unit is eligible for the

any conlpensation as per the terms and conc itions of the

builder buyer agreement is adjusted only at tht stage of last

instalm ent.

Determination of issues

21. After considering the facts submitted by the complainant,

reply by the respondent and perusal of reccrd on file, the

issues wise findings of the authority is as under:

With respect to the first issue raised !y tf,. corrplainant, the

authority came across that the respondent tas failed to

deliver the possession of the booked unit till da:e and as per

C"-pir-, Nk ^360 "f 
,018

{.}ri
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clause 1,a @) of apartment buyer's agreement, tl e possession

of the flat was to be handed over within 42 motrths from the

date of commencement of construction (with a grace period

of 3 months) upon receipt of all project related approvals. ln

the present case, the due date of possession \Aas 1,.02.2A17

and the possession has been delayed by onr) year seven

months and six days till the date of decision.

As tlre possession of the flat was to be delivered by 1,.02.201,7

as per the clause referred above, the authority s of the view

that the promoter has failed to fulfil his obligation under

section 11[a)(a) of the Real Estate [Rellulation and

DevelopmentJ Act, 2016, which is reproduced as under:

"7L.4 The promoter shall-

{a) be responsible for all obligations, respor sibilities
and functions under the provisions of th s Act or
the rules and regulations made thereunc'er or to
the allottees as per the agreement for sc le, or to
the association of allottees, as the case muy be, till
the conveyance of all the apartments, plots or
buildings, as the case may be, to the alk ttees, or
the common areos to the association of altottees or
the cornpetent authority, as the case rnay l'e:

Provided that the responsibility of the promoter,
with respect to the structural defect or c ny other
defect for such period as is referred tc in sub-

section (3) of section 74, shall continLte e rcn after
the conveyance deed of all the apartment:, plots or
buildings, as the case may be, to the allattees are

executed."
Page11of16
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The complainant requested that necessary c irections be

issued by the authority undersection 37 of the l.ct ibid to the

promoter to comply with the provisions and fu fil obligation

which is reproduced below:

37. Powers of Authority to issue directions

The Authority may, for the purpose of dischtrging
its functions under the provisions of this Act c r rules
or regulations made thereunder, rssue such
directions from time to time, to the promo .ers or
allottees or real estate agents, as the case ma-, be, as

it may consider necessar)/ and such directior s shall
be binding on all concerned.

With respect to the second issue, the respondlnt cannot be

directed to cancel the builder buyer agreemert and refund

total amount paid by the complainant as the prclect is almost

complete and the respondent has committed to deliver the

possession of the project by 31 December 2018.

With respect to the third issue raised by the complainant, as

the promoter has failed to fulfil his obligation rrnder section

11, the promoter'is Iiable under section 1B(1) proviso to pay

interest to the complainant, at the prescribed ra[e i,e 1,0.45o/o,

for every month of delay till the handing over of possession.

Section 1B[1) is reproduced below:

"18.(1) If the promoter fails to complete or is unable to
give possession of an apartment, plot or buildinl',- (o)
in accordance with the terms of the agreement,br sale
or, as the case may be, duly completed by tl e date

Page12 of 16
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specified therein; or (b) due to discontinuance of'his
business as a developer on account of suspension or
revocation of the registration under this Aci or jtr any
other reason, he shaU be liable on demand :o the
allottees, in case the ailottee wishes to withdrar,t fromthe project, without prejudice to any other r:medy
available, to return the amount received by t im in
respect of that apartment, plot, building, ai th t case
may be, with interest at such rate as 

^oy 
bu pres:ribed

in this behalf including compensation in the man,ter as
provided under this Act:

Provided that where an ailottee does not intend to
withdraw from the project, he shall be paicl, ly the
promoter, interest for every month of delay, t,ll the
handing over of the possession, at such rate-as n av be
prescribed.

The complainant reserves his right to seek cr mpensation

from the promoter for which he shall malie separate

application to the ad judicating officer, if required

Complaint .360 of201B

with respect to fourth issue raised by complainant, the

authority is of the view that the interest rate of 2,t%o imposed

on delay paymentrs by complainant is unreasonaLle in nature

as the delay interest paid by the respondent c rmpany for

delay in delivery of possession is Rs 7.5 per sq fr per month

only. This clearly r;hows that this clause merely c ne sided in

nature and in favour of respondent company. Th:refore The

delay compensation payable by the respondent @ Rs.7.5/_

per sq. ft. per nronth of the super area of the said apartment

as per clause 16 (a) of apartment buyer-'s agreeme rt is held to

be very nominal anLd unjust. The terms of the ?gre rment have
['age13of16
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been drafted mischievously by the respond ent and are

completely one sided as also held in para 1B1 of Neelkamal

Realtors Suburban Pvt. Ltd. Vs. UOI and ors. :W.P 2737 of

2017), wherein the Bombay HC bench held that

"...Agreements entered into with individual purchasers
were invariably one sided, standar l-format
agreements prepared by the builders/develo,ters and
which were overwhelmingly in their favour wi .h uniust
clauses on delayed delivery, time for conveyan:e to the

society, obligations to obtain occupation/co npletion
certificate etc. Individual purchasers had no scope or
power to negotiate and had to accept these c ne-sided

ag reem ents."

Findings of the authority

22. Keeping in view the present status of the project and

intervening circumstances, the authority is of t-re considered

opinion that the respondent has failed tc deliver the

possession of the apartment number lG-08'0601 to the

complainant by the committed date i.e. 01.02.21)17 as per the

said agreement and the possession has been delayed by 1

year 7 months 6 days till the date of decision i e. 06.09'2A78.

Thus, the complainant is entitled to interest at prescribed

rate for every month of delay till the handir g over of the

possession. The complainant intended to conlinue with the

said project and is seeking interest at the prss:ribed rate for

every month of delay till actual date of ha rding over of

possession. Further, the respondent has submilted during the
Page 14 of16
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oral arguments that the construction of the pro.ect is almost

complete and they shall offer the possession of tlre unit to the

complainant by December Z0lB.

Decision and directions of the authority

23' After taking into consideration all the mater.ial facts as

adduced and produced by both the parties, trre authority

exercising powers vested in it under section 3i of the Real

Estate fRegulation and DeveropmentJ Act, 2016 h:reby issues

the following directions to the respondent in th r interest of
justice and fair play:

ii)

(i i)

Iiii)

The respondent is duty bound to hatrd over the

possession of the said unit by 3l't Dec*mber 2018

as committed by the respondent.

The respondent is duty bound to pay th I interest at

the prescribed rate i.e. 10.45o/o for every month of

delay from the due date of possession

i.e.01.A2.2017 till the actual date of hanrling over of

the possession.

The respondent is clirected to pay inter:st accrued

fronr 02.06.2017 to 05.09.2018 on accor,t of delay

in handing over of possession which shalt be paid to

the complainant within 90 days from lhe date of

Fage15of16
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cjecision and sLrbs^equent jnterest to he paici bv the
10tt, of evet.y succeecling month.

(iv) 'l-he responclent i.s clirectecl t I allow the
r:onrplainant to vi.sit the project site fr e :ly.

24. The order is pronounceci.

25' case fire be'con.signeci to the registry,00p,u of thi.s,rcJer
be endorsecl to r.egistratjon branch.

q.ffi#

(Sanrir Kumar)
Mem ber

Dated :06.09.2018

(Subhash Ch;rnder Kush)
Mentb:r

[Dr. K.K. Khandelwal)

Haryana Real E.stat.tl:;:,i:11.y ar*,uriry, (iurL 
sr.arlr
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