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1. Mr. Manish Gandotra s/o Sh. Manohar Lal Gandotra, R/o House no.123,
Sector-28, Faridabad, Haryana-121008,

2, Mrs. Sapna Gandotra w/o Sh, Manish Gandotra, Bfo House no. 123,
Sector-28, Faridabad, Haryana-121008.

... COMPLAINANTS

Versus

|, M/s BPTP Ltd., having its Corporate office at M-11, Middle Circle,
Connaught Circus, New Delhi-11001,

2. M/s Countrywide Promoters Pvt. Ltd., having its Corporate office at M-11,
Middle Circle, Connaught Circus, New Delhi-11001.

. RESPONDENTS
Hearing: 13
Present: - Mr. Akshat Mittal, Advocate, for the Complainants through
VI,
WMr. Hemant Saini, Advocate with Ms, Neha, Advocate, for the
respondent.
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Complaint no, 1B&T of 2023

This order of mine will dispose of a complaint filed by the
complainants namely ‘Mr. Manish Gandotra and Mrs. Sapna Gandotra® against M /s
BPTP Ltd. secking compensation and the interest from this Forum, in accordance
with the provisions of Rule 29 of the HRERA, Rules, 2017 (hereinafter to be
referred as the Rules 2017), read with Sections 71 & 72 of the RE(RD) Act, 2016

(hereinafier to be referred as the Act, 2016).

2. Brief facts of the complaint are that complainants after having gone
through the advertisement given by the respondent company i.e. Mis BPTP Lud
(hereinafter to be referred as the respondent) had booked a flat measuring 1382 sq.
fi. at the basic price of ¥33,85,900/-1n the project- Park Arena, Faridabad, Hatryana,
of the respondent. At the time of booking, complainants paid ¥3,50,000/- on
11.09.2010 through cheque no. 948271 dated 03.09.2010. Vide allotment cum
demand letter dated 25.11.2010, flat bearing no. D-1201, 12® Floor, Tower-D, was
allotted to complainants. That, instead of executing builder buyer agreement,
respondent had sent demand letlers dated 16.12.2010, 14,01.2011, 06.07.2011,
10.12.2011, 11.11.2011 and 06.02.2012. That, on dated 28.03.2012, complainanis
cont an email stating that they want to surrender their allotment due 1o shortage of

funds and the same was accepted by the respondent via e-mail dated 03.04.2012
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Complaint no 1867 of 2023

wherein stating that refund would be processed as per the forfeiture clause
mentioned in the application form. That, the complainants sent various emails dated
16.04.2012, 29.08.2012, 10.09.2012 and 27.09.2012 the respondent for return of
the money paid by them, but nothing was done by the respondent to refund the
money. That, feeling aggricved, complainants again sent a legal notice dated
30.04.2013 for return of their paid amount along with mierest. That, in response o
the said legal notice, respondent sent a teply dated 03.07.2013 denying the
allegations of the complainants and sent a termination/cancellation letter dated
18.07.2013 wherein it was mentioned that the booking stands cancelled/terminated
with effect from the date of final notice i.e. [4.03.2012 Thereafter, the complainants
approached Consumer Forum, Faridabad but their complaint was dismissed on dated
07.07.2017, by the ld. forum on technical grounds observing that the bench had no
pecuniary jurisdiction in view of judgment dated 07.10.2016 passed by Hon'ble
NCDRC in case titled as ‘Ambrish Kumar Shukla and ors versus lerrous
Infrastructure Pyt Lid,'. That, as per clause 16 of application form, the respondent
was duty bound to hand over possession within 16 months i.e. latest by 10,03.2014

That, despite sending various reminders, responident had not executed builder buyer
agreement. Therefore, complainants were left with no other option but to approach
the Hon'ble Authority and filed Complaint No.3081 of 2019 before the Hon'ble

Haryana Real Estate Regulatory Authority, Panchkula, for refund along with interest
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Complaint no. 1367 of 2023

which was allowed vide order dated 29,03.2022 and the respondent was directed to
refund the amount paid by the complainants, i.e., ¥10,14,542.37/- plus interest of
8,21 254/- calculated from 18.07.2013 i.e. date of termination till the date of order;
That, cause of action is continuous and default is repetitive in nature. That,
complainants had to take loan for the higher education of their children, which could
have been avoided if the respondent acceded to the request of amount. That, the
respondent has tried to conceal the factum of project being stalled owing o
non-sanction of approach roads, ete. That, the complainants have sufTered pecuniary
loss qua cost escalation for similar property during 13 years. That, complainants
further approached this Forum for the compensation for harassment caused in the
hands of respondent, Hence, the present complaint has been filed. That, the
complainants further submitted that the complainants suffered a lot due to
nen-delivery of the said unit. Complainanis prayed that the respondent be directed Lo
pay compensatory interest (@18% p.a, on paid amount of ¥11.27,269.30/-;
compensation of ¥25,00,000/- for deficiency in service, unfair trade practices,
financial loss, loss of business opportunity and damages for physical and mental
torture, agony, discomfort and undue hardships by not delivering possession in a
time bound manner: $2.50,000/- on account of litigation expenses and other relief

this Forum may grant.
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Complaint no. 1BGY of 2023

3. On receipt of notice of the complaint, respondent no.! filed reply,
which in brief states that respondent no.2 is not a necessary party 1o present
complaint as there was no privity of contract between the complainants and
respondent no.2 and also respondent no.2 company has rransferred s assets Lo
transferee company as per order dated 20.09.2024 passed by Hon'ble NCLIT,
Chandigarh in CP{CAA) 26/Chd/Hry/2023, hence, its name be deleted from artay of
parties; That, complaint is not maintainable being not in consonance with provisions
of Section 72 of the Act, 2016, as there is no proof led by the complainants as to
how they could prove the factors required to be proved within the Section 72 of the
Act, 2016: That, timely payment of total sale consideration was essencc of the
allotment and complainants chose a construction linked plan but never made
payment as per schedule made despite reminders and demand notices; That, on the
request of the complainants to surrender the unit and non-making of payments by
complainants despite reminders, allotment of the unit was cancelled on dated
18.07.2013 and the complainants had filed complaint on dated 20.08.2023 i.e. after
delay of almost 10 years; That, complainants never made any request for quashing
of termination: That, vide order dated 29.03.2022, Hon'ble Authority had ordered
refund of the amount after deduction of 10% as carnest money, That, in Execution
10.2627 of 2022, respondent no.| has refunded over and above decretal amount,

thus, no compensation is required to be paid . That, relief sought by complainants
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Complaint no. 1867 of 2023

qua alleged mental harassment , agony, grievances, frustration, deficiency in service,
and unfair trade practices cannot be granted to the complainants as there is no
provision, rule, or regulation that support claim of compensation for alleged mental

harassment , agony, grievances, frustration, deficiency in service, and unfair trade

practices. He has further referred to Ld. UPREAT m Appeal no, 70 of 2023 titled as
| ' en thori . Ranj 15 dated

20.04.2023, wherein it has been mentioned that the compensation for mental agony
ar harassment has not been defined in the Act. That, complainants relief of grant of
compensation on alleged escalation of similar property cannot be considered and 15
unsubstantiated claim as per Section 101 of Indian Evidence Act, 1872 and also

referred to following decisions i.e. Rangammal Vs, Kuppuswany 2011 TLPRE 376,

Parimal Vs. Veena (@ Bharti 201 | Supremel-731(Para 15) and

Pradesh HC in
Mo. 947 of 2008. That, the complainants’ claim for litigation charges 18 merely (o
harass the respondent and is bogus. Also, the complainant has not submitled the
proof of litigation fee. Finally, prayer is made to dismiss the complaint being not

maintainable.

4. No rejoinder was filed. Nor, necessity for compliance of Rule 29(2)(d)

of the Rules, 2017, arose.



Complaint no 1867 of 2023

3. This Forum has heard Mr. Akshat Mittal, Advocate, for the
complainants and Mr. Hemant Saini, Advocate, for the respondent and has also

gone through the record carefully,

6, In support of its contentions, learmed counsel for the complainants has
argued that in the instant case, complamnants is very much entitled to pget
compensation and the interest thereon, because despite having played their part of
duty as allottees, the complainants had met all the requirements including payment
of sale consideration for the unit booked but it is the respondent which made 10 wait
the complainants to get their unit well in time complete in all respect for more than
13 years, which forced the complainants to go for unwarranted litigation to get the
refund along with interest by approaching the Ld. Consumer Court and then Hon ble
Authority at Panchkula, which has finally granted it on dated 29.03.2022. He has
further argued that the complainants have been played fraud upon by the respondent
as it despite having used money deposited by the allottees did not complete the
project and enjoyed the said amount for its own cause which amounts 1o

misappropriation of complainant’s money on the part of respondent.

He has further argued that the complainants were ready to pay the
balance amount to the respondent and had offered the same through mail on receipt

of termination notice, which was after sending request to withdraw from the project
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Complaint no. 1867 of 2023

due to financial crunch but the respondent illegally declined its request and
terminated the allotment on dated 18.07,2013. He has Turther argucd that it is also a
case wherein the complainants deserve compensation due to loss of opportunity. He
has further argued that Hon'ble Authority vide its order dated 29.03.2022 passed in
complaint filed under Section 31 of the RERA Act, 2016, has also held violations
on the part of the respondent and given relief of refund with interest which also
entitles the complainants to get compensation because of the mental and physical
suffering at the hands of respondent, Finally, he has prayed to grant the

compensation in the manner prayed in the complaint.

7. Oy the other hand, leamed counsel for the respondent has arpued that
the complainants themselves are defaulters in making payment of dues as per
demands raised by the respondent. He has further argued that complainants can not
take benefit of their own wrong. In support of his contention, reliance has been

placed in case titled as ZKushes

Appeal Mo 7351 of 2020, by Hon'ble apex Court, wherein held that “wrong doer

ought not to be permitted to make profit of his own wrong." He has further argued

that it is a case, wherein the complainants themselves were al fault 1n making

payment of instalments demanded as per the schedule given in the allotment letter

and are also the one who had shown its inclination to surrender the unit because of

financial crunch and further are the onc who did not pay the amount despite
(gt
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Camplaint ne 1B6T of 2023

repeated reminders which finally resulted imto termination notice of allomment,
hence, the termination was done legally, He has further argued that though the
complainants have claimed termination as illegal but the same was never challenged
to get it quashed. He has further argued that once the facts related to the complaint
indicates that it's the complainants who were at fault throughout resulting into order
of forfeiture of earnest money in favour of the respondent by the Hon'ble Authority,
the complainants cannot claim any harassment or mental agony attributable to the
respondent. He has further arpued that in this case, the complainants have been paid
the entire amount payable as per the order under execution, hence, there remains

nothing payable in the form of compensation.

He in support of his argument, has placed on record following

details of payments and reminders:

Date Details

11.09.2010 ~ Payment ;:-c:l::ipL

16.12.2010 Demand

14.01.2011 Reminder _l
04.02.2011 Payvment receipt

06.07.2011 Reminder 5
11.07.2011 Payment receipt

12.10.2011 Demand
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Complaint no 1867 of 2023

11.11.2011 Demand
14.03.2012 Last and final notice
18.07.2013 Termination

He has further argued that the complainants can nol claim
compensation when relief of refund along with interest has already been granted by
the Hon'ble Authority. He has further argued that there has not been any intentional
delay on the part of the respondent to complete the project which got delayed
because of the circumstances beyond the reach of the respondent and also because
allottees did not pay the instalments in time. He has also argued that since the
project was launched prior to inception of Act, 2016, provisions of Act, 2016 shall
not apply in this case. He also argued that the complaint is barred by limitation,
hence. it be dismissed. He has also argued that the complainants cannot take benefit
of their own cause, as there has been no willful delay on the part of the promoter to
complete the project. He has also argued that in this case, there is no special proven
circumstances which enable the complaints to get compensation as whatever they
deserve, have already got. Finally, he has prayed to dismiss the complaint being

devoid of ment.

8. With due regards to the rival contentions and facts on record to decide

the lis, this Forum possess following issues/questions to be answered;

o (hett
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(b)

(d)

(e)
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Complaint no. 1867 of 2023

Whether the law of limitation is applicable in a case covered under

RERA Act, 2016 and Rule, 2017, made thergunder?

Whether the RERA, Act, 2016 and Rules, 2017 bars this Forum to
grant compensation when relief of refund with interest has already been

granted by Hon’ble Authority?

Whether the RERA Act, 2016 is retrospective or retroactive n its

operation?
What are the factors to be taken note of to decide compensation”

Whether it is necessary for the complainants to give evidence of mental
harassment, agony, grievance and frustration caused due to deficiency
in service, unfair trade practice and miserable attitude of the promoter,

in a case to get compensation or interest?

Whether the complainants are entitled o get compensation in the case

in hand?

Now, this Forum will take on each question posed to answer, to decide

the lis in the following manner;

9(a)

Whe he law of limitation i licabl A5€ COV
2 [ er?

The answer to this question is n negative.
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Complaint no, 1867 of 2023

The plea for the respondent is that the complaint is barred by
limitation as the project pertains to the year 2010, whereas the

complaint was filed in the year 2023,

On the other hand, the plea for the complamants is that the
provisions of Limitation Act are not applicable in this complaint filed

under RERA Act 2016, hence, plea of limitation so raised be rejected.

With due regards to the rival contentions and facts on
record, this Forum is of the view the law of limitation does not apply in
respect of a complaint filed under the provisions of the RERA Act,
2016, Rather, Section 29 of the Limitation Act, 1963, specifically
provides that Limitation Act, 1963, docs not apply 1o a specal
enactment wherein no period of limitation 18 provided like RERA Act,
2016. For ready reference, Section 29 of the Limitation Act, 1963, is

reproduced below;

Section 29 - Limiration Act, 1963
29. Savings.--

(1) Nothing in this Act shall affect section 23 of the Indian
Contract Act, 1872 (9 of 1872).

(2} Where any special or local law prescribes for any suil,
appeal or application a period of limitation different from the
period prescribed by the Schedule, the provisions of section 3
shall apply as if such period were the period prescribed by the
Schedule and for the purpose of determining any period of
[imitation prescribed for any suil, appeal or application by any

l2 pxmﬁ‘}
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Complaint no. 1867 of 2023

special or focal law, the provisions contained in sections 4 to 24
(inclusive) shall apply only in so far as, and to the extent 1o
which, they are not expressly excluded by such special or local
law,

(3) Save as otherwise provided in any law for the time being in
force with respect to marriage and divorce, nothing in this Act
shall apply to any suit or other proceeding under any such faw.
(4) Sections 25 and 26 and the definition of “easement™ in
section 2 shall not apply to cases arising in the territories Lo
which the [ndian Easemenis Act, 1882 (3 of 1882), may for the
time being extend.

Even, section 18(2) of RERA Act, 2016, brings the complaint
out of the purview of Limitation Act, 1963 by making specific mention

thereof.

Further Hon'ble Apex Court in ‘Consolidated Engg. Enterprises

v/s _Irrization Department 2008(7) SCC169°, has held regarding

applicability of Limitation Act, 2016, upon quasi-judicial Forums like
s Authority™ or “Adjudicating Officer” working under RERA Act and
Rules thereunder (o the effect that “Limitation Act would not apply Lo
quasi-judicial bodies or Tribunals”, Similar view has been reiterated by
Hon’ble Apex Court in a case titled as ‘WP Sieel Cormporation Vs

mmmmm]_&icise 2015(7 SSC S8,

Notwithstanding anything stated above, academically, even if 1
is accepted that law of limitation applies on quasi-judicial proceedings,

though not, still in the case in hand, it would not have an application in
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Complaint ne. 1867 of 2023

this case as the project has not been completed ull date, resulting into
refund of the amount to the complainants, so, cause of action for the
complainants is in continuation, if finally held entitled to get
compensation.

In nutshell, plea of bar of limitation is devoid of ment.

¥ R 1 ars

Forum to grant compensation when relief of refund with

int alread n_gran Hon'ble Authority?
The answer to this question is in negative,
This guestion has been answered by Hon'ble Apex Court
in Civil Appeal no.(s) 6745-6749 of 2021 titled as "M/s New Tech

Promoters and Developers Pvt. Lid, vis State of ULP. & Ors.” on dated

11,11.2021, to the effect that relief of adjudging compensation and
interest thereon under Section 12, 14, 18 and 19 of the Act, 2016, the
Adjudicating Officer exclusively has the power 1o determine, keeping
in view the provisions of Section 71 read with Section 72 of the Act,

2016. The relevant Para of the judgment is reproduced below;

“86. From the scheme of the Act of which a detailed reference
has been made and taking note of power of adjudication
delineated with the Regulatory Authorily and Adjudicating
Officer, what finally culls out is that although the Act indicates
the distinet expressions like ‘refund’, 'interest, penalty’ and
‘compensation’, a conjoint reading of Sections 18 and 19 clearly

ﬁLM'
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manifests that when it comes fo refund of the amount, and
interest on the refund amount, or directing payment of interesi
for delayed delivery of possession, or penalty and interesi
thereon, it is the Regulatory Authority which has the power to
examine and determine the outcome of @ complaint. Al the same
time, when il comes to a question of seeking the refief af
adjudging compensation and interest thereon under Sections 12,
14 18 and 19, the Adjudicating Officer exclusively has the
power to determine, keeping in view the collective reading of
Section 71 read with Section 72 of the Act. [f the adjudication
under Sections 12, 14, 18 and 19 other than compensation as
envisaged, if extended to the Adjudicating Officer as praved that,
in our view, may intend to expand the ambit and scape of of the
powers and functions of the Adjudicating Officer wncler Section
71 and that would be against the mandate of the Aet 20106."

Thus, in view of above law laid down by Hon'ble Apex Courl,
the reliefs provided under Section 31 and then Section 71 of the RERA
Act, 2016 read with Rule 29 of Rules, 2017 are independent to each

other to be granted by two different Authorities.

In nutshell, the plea of bar of granting compensation or interest 15

devoid of ment.

Whether the RERA Act, 2016 i8 retrospective or retroactive in

its operation?

This Forum observes that the operation of the Act is retroactive in

nature. Reference can be made to the case titled “M/s Newtech Promoters &

15 ﬂow)
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fUP # vi

wherein the Hon Apex Court has held as under:-

“41. The clear and unambigwous language of the statuie is
retroactive in operation and by applying purposive interpretation
rule of statutory construction, only one result is possible, i.e., the
legislature consciously enacted a retroactive siatute to ensure
sale of plot, apartment or building, real estate project is done in
an efficient and transparent manner so that the intevest of
consumers in the real estate sector is protected by all means and
Sections 13, 18¢1) and 1904} are all beneficial provisions for
safeguarding the pecuniary interest of the consumerséallottees. In
the given circumstances, if the Act is held prospective then the
adiudicatory  mechanism  under Section 31 would not be
available to any of the allottees for an ongoing project. Thus, it
negates the contention of the promoters regarding the
contractual  terms  having an  overriding  effect over the
refraspective applicability of the Act, even on facis of this case.”

43, At the given time, there was no law regulating the real estate
sector; development works/obligations of promoter and allotiee,
it was badly felt that such of the ongeing profecis to which
completion certificate has not been issued must be hrought
within the fold of the Aet 2016 in securing the interests of
allottees, promaters, real estate agents in its best possible way
obviously, within the parameters of law. Merely because
enactment as praved s made retrodactive in ity operation, it
cannot be said to be either violative of Articles 14 or 1971)(g) of
the Constitution of India. To the contrary, the Parliament indeed
has the power to legislate even retrospeciively to take into its
fald the preexisting contract and rights executed between the
parties in the larger public interes:. "

53. That even the terms of the agreement to sale or home buvers
agreement invariably indicates the intention of the developer that

o ‘/);\ﬂ-m}
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Complaint no. 1867 of 2023

any subseguent legislation, rdes and regulations ete, issued by
competent authorities will be binding on the parties. The clauses
have imposed the applicability of subsequent legislations to be
applicable and binding on the flat buyer/allottee and either of
the parties, promotersthome buyers or allottees, cannot shirk
from their responsibilities/liabilities under the dct and implies
their challenge to the violation of the provisions of the Act and it
negates the contention advanced by the appellants regarding
contractual terms having an overriding effect te the retrospective
applicability of the Awthority under the provisions of the Acl
which is completely misplaced and deserves rejection.

54, From the scheme of the Act 2016, its application s
retroactive in character and it can safely be observed that the
prajects already completed or to which the completion certificate
has been granted are not under its fold and therefore, vested or
accrued rights, if any, in no manner are affected, At the same
time, it will apply after getting the ongoing projects and future
projects registered under Section 3 fo prospectively follow the
mandate aof the Act 2016,

Further, the same legal position was laid down by the Hon"ble

Bombay High Court in “Neel Kamal Realtors Suburban Pvt. Ltd. & Anr. Vs

Union_of India and others™ 2018(1) RCR (Civil) 298 (DB}, wheremn it was

laid down as under: -

“122, We have already discussed that the above stated provisions
of the RERA are not retraspective in nature, They may to some
extent be having a retrogctive or guasi retroactive effect bt then
on that ground the validity of the provisions of RERA cannat be
challenged. The Parliament is competent enough to legislate law
having retrospective or retroactive effect. A law can be even
framed to affect subsisting/existing contractual rights between

" (it
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the parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the larger
public interest afier a thorough study and discussion made at the
highest level by the Standing Committee and Select Commiliee,
which submitied its detailed reporis. As regards Ariicle 19¢i)g)
it is settled principles that the right conferred by sub-clause (2)
of Article 19 is expressed in general language and if there hatdd
heen ne gqualifying provisions like clause (6) the right so
conferred would have been an absolute one,”

Thus, it is clear from the above said law that the provisions of
the Act are retroactive in nature and are applicable to an act or transaction in
the process of completion. Thus, the rule of retroactivity will make the
provisions of the Act and the Rules applicable to the acts or transactions,
which were in fthe process of the completion though  the
amendment/contract/agreement might have taken place before the Act and the

Rules became applicable.

On this point, relevant provisions of RERA Act, 2016 and also

Jaw on the subject for grant of compensation, are as under;
(i}  Section 18 - Return of amount and compensation

(1) If the promaoter fails lo complete or i unabie to give
possession of an apartment, plot or building, —
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fa) in accordance with the terms of the agreement
Jor sale or, as the case may be, duly complered by
the date specified therein; or

(B) duwe to discontinuance of his business as
develaper on account of suspension or revocation of
the registration under this Act or for any other
reason, he shall be liable on demand o the
allvtiees, in case the allotiee wishes to withdraw
Jrom the profect, withowt prejudice to any other
remedy available, to veturn the amount received by
him in respect of that apartment, plot, building, as
the case may be, with interest at such rate as may he
preseribed in this behalf including compensation in
the manner as provided under this Act:

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every maonth of delay, tiff the handing
over af the possession, ai such rate as may be prescribed.

() The promoter shall compensate the allottees in case of
any foss caused o liim due to defective title of the land, on
which the project is being developed or has been
developed, in the mamner as provided under this Act, and
the claim for compensation under this subsection shall not
be barred by limitation provided under any law for the
time being in force.

(3} If the promoter fails to discharee any other obligations
Impﬂ.i‘&'d o him wnder this Aet or the riles or regilaiions
made thereunder or in accordance with the terms and
condilions of the agreemen! for sale, he shall be liable o
pay such compensation to the allottees, in the manner ax
provided under this Act,

section 13(1) of the Act, 2016, caters for grant of compensation to the
allottee who withdraws from the project and its proviso bars the grant

of compensation to the allottes who elects to continue with project.

. ﬁmﬂ//

D‘g/gu/fg:u&ﬁ



Complaint no, LEGT of 2023

(ii) How an Adjudicating Officer is to exercise its powers 1o
adjudicate, has been mentioned in a case titled as “Mrs, Suman Lata

i 5 T ¥

no. 56/2020, by Hon'ble Uttar Pradesh Real Estate Appellate
Tribunal at Lucknow dated 29,09.2022, in the following manner;

“12.8- The word "fail to comply with the provisions of
any of the sections as specified in sub section (1) " used in
Sub-Section (3) of Section 71, means foilure of the
promoter to comply with the requiremenis mentioned in
Section 12, 14, I8 and 19, The Adjudicating Officer ajter
holding  engquiry  while adindging the guantum of
compensation or interest as the case may be, shall have
due regard to the factors mentioned in Section 72, The
compensation may be adiudged either as a guantitative or
as compensatory interest,

12.9- The Adiwdicating Officer, thus, has been conferred
with power to directed for making payment of
compensation or inlerest, as the case may be, “as he
thinks fit”" in accordance with the provisions of Section 12,
14, 18 and 19 of the Act after taking into consideration the
factors enumerated in Section 72 af Act.”

(ii) What is to be considered by the Adjudicating Officer,
while deciding the quantum of compensation, as the term
“compensation” has not been defined under RERA Act, 2016, is
answered in Section 71 of the Act, 2016, as per which “he may direct to
pay such compensation of interest, as the case may be, as he thinks fin

in accordance with the provisions of any of those sections,”
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Section 72, further elaborate the factors to be taken note of,

which read as under;

Section 72: Factors to be taken into account by the adjudicating
officer.

(iv)

While adfudging the quantum of compensation or interest,
as the case may be, under Section 71, the adiudicating
aofficer shall have due regard to the following factors,
namely:—

fal the amount of disproportionate gain or unfair
advantage, wherever quantifiable, made as a result af the
default,

(b} the amount of loss caused as a resuli af the defaull;
(c) the repetitive nature of the defanlt;

(d) such other factors which the adjudicating  officer
considers necessary to the case in furtherance of jusiice.

For determination of the entitlement of complainants for

compensation due to default of the builder/developer Hon'hle Apex

Court in “M/s Fortune Infrastructure (now known as M/s. Hicop

In

clur Anr, . Trevaor D’Lima an thers™ ivil

Appeal No.(8) 3533-3534 of 2017 decided on _12.03.2018 . has held

as under:-

wh

P i : ERye]) clerin i Hhen

isfeas

fee whi 5 resu in loss or injiry, No hard-and-fast rule
can be laid down, however, a few examples would be where an
allotment is made, price is rveceivedipaid but possession ix naf
given within the period set out in the brochure. The
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Commission/Forum would then need to determine the loss. Loss
could be determined on the basis of losy of vent which could have
been earned if possession was given and the premises let owt or if
the consumer has had to stay in rented premises, then on the
basis af rent actually paid by him. Along with recompensing the
losy  the Commission/Forum may  also  compensate  for
harassment/infury, both mental and physical.™

In the aforesaid case, Hon'ble Apex Court laid down the

principle for entitlement of the compensation due to loss or injury and

its scope in cases where the promoter of real estate failed to complete

the project and defaulted in handing over its possession. Similarly,

Hon’ble Three Judge Bench of the Hon'ble Apex Court in “Charan

Singh Vs. Healing Touch Hospital & Ors. (20001 7 SCC 668", had

earlier held regarding assessment of damages in a case under Consumer

Protection Act, in the following manner;

“While guantifving damages, Consymer Forums are requirved to

make an attempt to serve the ends of justice so that compensation

iy awagrded. in an ﬁmﬁfﬁhm' m.s'f, witlch not -r;nm’r FErves e'.":f'

same fime,  aims to bring about a Q”ﬂfflw
aitifude of the service provider. Indeed, calcwlation of damages
depends on the facts and cirewmstances of each case. No hard
and fast rule can be laid down for universal application. While
awarding compensation, a consumer forum has to take o
account all relevani factors and assess compensation on the
basis of accepted legal principles, and moderation, It is for the
consumer forum o prant compensation lo the extent it finds if
reasonable, fair and proper in the facts and circumstances of a
given case according to the established judicial standards where
the claimant is liable to establish his charge.”

& (J’j,i',,b}
ﬂ?jﬂ“l ]:3»“}5



Complaint ne 1857 of 2023

PEEATY rive evi
mental harassment., agony, grievance and frustration caused due to
d i service, unfair t ctice and miserable attitude

of the promoter, in a case (o gel compensation or interest?

The answer to this question is that no hard and fast rule could be
laid to seek proof of such feelings from an allottee. He/she may have
documentary proof to show the deficiency in service on the part of the
builder and even this Forum could itself take judicial notice of the
mental and physical agony suffered by an original allottee due 1o
non-performance of duties on the part of the promoter, in respect of the
promises made to lure an allottee to invest its hard earned money lo
own its dream house without realising the hidden agendas or unfair
practices of the builder in that project.

In nutshell, to award compensation, the Forum can adopt any
procedure suitable in a particular case to decide the availability of
factors on record entitling or disentitling an allottee to get
compensation which is the reason even under Rule 29 of the Rules
2017, 1t 15 not compulsory to lead evidence,

Whether inants are entitled to get compensation i
the case in hand?

Before deliberating on this aspect, it is necessary to deliberate
upon admitted facts to be considered to decide the lis;

% A
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| 2010

challenged before any

(i) | Project pertaing to the year
(i1) | Proposed Handing over of | As per clause 16 of allotment letter, 36
possession months from date of sanction of
building plan + grace period of 180
days

(1i1) | Basic sale price 13 85, 900/-

(iv) | Total amount paid £11,27.269.30/- [ Authority deducted
10%: earnest money and principal
amount was considered
T10,14,542.37/-)

(v) | Period of payment 11.09.2010-

11.07.2011
St.N | Date of | Amount i
0. payment (%)
T 11.092010 | F3,50,000/-
9. 11092010 | 29,020/
5 04.02.2011 | %3,11,287/~
4. 11.07.2011 |¥4.56,962/-
Total- i 1 1,27,269.3
/-
(vi) | Date of request for 28.03.2012
Termination of Allotment
made due to financial crunch
(vii) | Date of Acceptance of 03.04.2012
Termination reguest
(viil)| Date of Termination of 138.07.2013
Allotment done
(ix) | Whether Termination NO

14




Complaint no, 1867 of 20723

Competent Authority

(x} | Occupancy certificate NO
Whether received till Filing
of complaint

(xi) | Date of filing of complaint | 24.12.2019
under Section 31 before
Honble Authority

(xii) | Date of order of Honhle 29.03,2022
Authority

(xii}] Date of filing of complaint | 05.09.2023
under Section 7] of RERA

Act, 2016
(xiv)] Date when total refund Total Payment of $19,28,895.37/- stood
made, if made satisfied vide order dated 12.03.2026 in

Execution No. 2627 of 2022, |

It is a matter of record that in the case in hand, the project
was advertised in the year 2010, It is also a matter of record that afier
having paid instalments amounting to 211.27,269.30/- as held by
Hon'ble Authority in its order dated 29.03.2022, the complainants
wrate to the respondent for surrendering the unit because of shortage
of money to pay remaining instalments, It is also a matter of record
that despite repeated reminders and letter of termination with notice,
the complainants did not pay the remaining amount and finally, on
dated 18.07.2013, termination letter by the respondent was issued to

the complainants, which termination was never challenged, means

2 pim)/
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such order is legally intact. It is also a matter of record that in this
case, no Builder Buyer Agreement was executed and also that out of
the total consideration amount of T33,85,900/-, the complainants had
paid only T11,27,269.30/-. It is also a matter of record that Hon'ble
Authornity vide its order dated 29.03.2022, allowed refund of the
amount paid with interest from the date of termination notice ie,
18.07.2013 till passing of arder dated 29.03.2022 and that this Forum
in execution of the said order, vide its order dated 03.04.2025, had
also allowed delayed interest of 93,099/~ It 15 also an admitted fact
that the respondent as judgment debtor has paid T18,35,796/-
(210,14,542.377/- Principal Amount plus Interest amount of
18,21,254/-) towards satisfaction of order dated 29.03.2022 and also
193,099/ in addition to decretal amount. It is also matter of record
that Hon’ble Authority vide its order dated 29.03.2022, had allowed
the respondent to retain the earnest amount while refunding the
remaining amount, meaning thereby, had also found fault with the

conduct of allottees/complainants also.

With above facts on record, it is evident that the allottees were
expected to do their part of the duty in the form of payment of instalmenis to get
the unit allotted in the manner required to create liability upon the respondent

% /) h oﬁ}
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being promoler to complete overt acts attributed to it. But, here is a cage where the
allottees themselves have been at fault in making payments and there is kind of
admission on their part to this effect as had applied for termination of allotment
due to financial crunch and even afler termination they did not challenge legality of
such order. Rather, instead of challenging such order, had filed petition initially
before Ld. Consumer Court and then under Section 31 of the Act, 2016, wherein
Hon'ble Authority though allowed refund with interest minus the earnest money as
had also found fault with the allottees. It is also admitted that the respondent as
judgment debtor it execution of allottees, has paid 210,14,542.37 plus 28,21,254/-
and also an additional amount of 24,68 944/,

Now, question arises, whether or not the allottees who have
already got the principal amount with interest and also additional amount in
compliance of order of Hon’ble Authority under execution, still are entitled to get
benefit of Sections 71 &72 of the Act, 2016 read with Rule 29 of HRERA Rules,
2017, particularly when they themselves have been at fault in making payment of
installments and have finally accepted the legality of order of termination of
allotment on their request?

The answer to the above question is in negative because of the
principle expressed by the maxim “He who has committed incquity shall not have

equity”.
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It is a case where there was understanding between the partics
that its fulfillment depends upon the mutual performance of reciprocal promises
constituting the consideration for one another and the reciprocity envisaged and
engrafted 15 such that one party who fails to perform his own reciprocal promise
can't assert a claim for performance of the other party and go to the extent of
claiming even damages for non-performance by the other party. Meaning thereby,
if the complanants wanted to get compensated from the promoter, onus was upon
the complainants to have shown the circumstances indicating that despite they
being performing their duties as allotiees on regular basis, it is the promoter who
had faulter at its end to compete its reciprocal promises.

It is a matter of record that it is the allotiees who did not pay
instalments regularly despite demand notices, nor elected to challenge the legality
of termination order of unit. It is a case, wherein the promoter can’t be accepted to
have completed its part of duty till the allottees had acted in accordance with the
understanding arrived to get the unit’s delivery in time e.g. payment of instalments
in time. Rather, by accepting termination on their request and in addition thereto of
theit misconduct of non-adhering to payment schedule, they had legally and
practically lost their right to get compensation as no one can be benefitted for its
own wrongs. It is not a case, wherein the allottees had followed the payment

schedule and also is not the case where promoter had wrongly terminated the

-
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allotment. The allottees can also not claim that Hon’ble Authority has not awarded
them sufficient amount as il realisation of the amount of refund and interest
thereon, they have got additional amount, meaning thereby whatever amount, in
the given peculiar circumstances, were legally entitled to, they have already got.
They can also not claim suffermg of agony or harassment at the hands of the
promoter as they themselves have been at fault, thus cant claim
damages/compensation against the promater on the counts generally which is given
to the allottees not ever found fault with their role as allottee, Further, even if there
had been unlawfil gain on the part of the promoter till it kept allottees amount, for
that they have already been given refund, despite the complainants themselves
were at faull, so, provisions of Section 72 of the Act, 2016, can’t come for their
help 1o get compensation except on the count that had the promoter refunded the
amount with interest minus the earmest money well in time without litigation, there
was no reason for the complainants’ to have got inte unwarranted litigation in the
form of complaints before Ld. Consumier Court or thereafter under Sections 31 and
71 of the Act, 2016 and the execution. In today’s time, litigation is one of the
costliest affair, which not only derail the financial resources but also mentally as
well as physically adversely costs upon the persona of a litigant forced to follow
the path. In other words, had the complainants not followed the route of litigation,

since the year 2015, they may not have got the amount which they linally got in the
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year 2026, Hence, in the given circumstances, the complainants in this peculiar
case, do deserve to be compensated only for having been forced to get into
prolonged litigation by engaging counsel(s) at different stages of litigation starting
from the year 2015 tll today, obviously on payment of counsels’ fee
Consequently, this Forum having in mind the various stages of litigation the
complainants have undergone to pet the relief which they deserve, decide to
compensate the complainants by directing the respondents to pay a consolidated
amount of 75,000/~ (Rupees Seventy Five Thousand only} as compensation
within 90 days. The first installment is to be paid within 45 days from the date of
uploading of this order and remaining amount within the next 45 days.
L0, It is further directed that if the payment is not made in the manner
directed within stipulated time, in view of the provisions of Section 2(za) of the
Act, 2016, the respondent shall be ligble ta pay interest on delayed payment as per
the provisions of Rule 15 of the Rules, 2017, till realization of the amount.
JE: Y No deduction of Tax at Source

It is directed that since, the amount so ordered to be paid with interest
till realisation of total amount, is in the form of compensation, the respondent will
have no authority to deduct Tax at source (TDS) in view of the law laid down in
B/1422-WPLA804-2020 titled All India Reporter Lid vs. Kanchan P Dhuri, All

India Reporter Lid. And Anr. vs Ramchandra Dhondo Datar, ATR 1961 BOM
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291, M/s, Beacon Projects Pvt. Ltd versus The Commissioner of Income Tax,
ITA No. 258 of 2014 decided on dated 23,06.2015 by Hon'ble Kerala High
Court, Civil Appeal Nos. 11248-11249 of 2016 titled as Parsvnath Developers
Ltd. vs. Rajesh Kumar Aggarwal decided on dated 11.09.2017, Writ Petition
(L) No. 4804 of 2020 titled Sainath Rajkumar Sarode and 8 Ors. vs. State of
Maharastra and 6 Ors decided on dated 18.08.2021 by Hon'ble Bombay High
Court, Execution Application no. 159 of 2022 in CC/277/2019 titled Madhav
Joshi vs Vatika Limited decided on dated 26.04.2024 by NCDRC and Civil
Appeal nos. 822-823 of 2024 titled as M/S BPTP LIMITED & ORS. vs. Terra
Flat Buyers Association decided on dated 28.11.2024 by Hon'ble Apex Court,

12, The present complaint stands disposed of in view of the above

observations. File be consigned to record room afier uploading of this order on the
Y
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MAJOR PHALIT SHARMA
ADSJ{Retd.)
ADJUDICATING OFFICER

website of the Authority.

07.04.2026
Note: This order contains 3 1pages and all the pages have hLLn checked and signed
by me. /\
AL S
'\-'IAJDR PHALIT SHARMA
ADSJ (Retd.)
Akhil Bhardwaj ADJUDICATING OFFICER

Law Associate 07.04.2026
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