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भ-ूसपंदा (विनियमि और विकास) अधिनियम, 2016की िारा 20के अर्तगर् गठिर् प्राधिकरण  
भारर् की ससंद द्िारा पाररर् 2016का अधिनियम सखंयाकं 16 

 

PROCEEDINGS OF THE DAY 

Day and Date  Thursday and 06.09.2018 

Complaint No. 347/2018 Case titled as Mrs. Ruchika Arun 
V/s M/s Emaar MGF Land Ltd. 

Complainant  Mrs. Ruchika Arun  

Represented through Complainant in person 

Respondent  M/s Emaar MGF Land Ltd. 

Respondent Represented 
through 

Shri Ketan Luthra, Legal executive on behalf 
of the respondent with Shri Dheeraj Kapoor, 
Advocate for the respondent.  

Last date of hearing 25.7.2018 

Proceedings 

The project is not registered. 

                     Today the case came up for hearing. Both the parties are present. 

Capt. Arun Kumar Jindal-husband of the complainant pleaded his case.  He 

has mainly raised three issues i.e.  (a)  that he had booked his flat No.EFP-03-

0102, First Floor, Sector-65, Gurugram on 2.10.2009 for which he has already 

made payment of Rs.75 Lakh approximately (b) the company was supposed 

to deliver the possession   by May 2013.  The project is delayed by 5 ½ years 

till date and he has not got the possession (c) He says that as per provisions 

of the Real Estate (Regulation & Development) Act 2016, he is entitled to get 

interest on the delay possession as the builder has failed in his obligations for 

timely delivery of the flat/unit. 

                    The counsel for the respondent raised the following points: - 
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(a) That since Hon’ble Chairman is not there, as such, the judgment 
should be signed only by two Members. 

(b) He has raised the issue of Coram which shall be dilated in detail in 
the judgment 

(c) As per the provisions of Section 18 (1) of the Act ibid, the 
builder/company is under obligation to deliver the possession in 
timely manner failing which he will have to give prescribed rate of 
interest (i.e. 8% + 2.45% = 10.45%) for the period for which the 
possession has been delayed.  The interest shall accrue exactly from 
the committed date of possession as per Builder Buyer Agreement 
dated 1.11.2009 i.e. from 1.5.2013 till handing over the possession 
of the unit to the complainant. 
 

                   It has further been averred by the counsel for the respondent that 

they have applied for occupation certificate, as such, the possession will be 

delivered as soon as the occupation certificate is received by the respondent 

which will be tentatively received in two days.  Complaint is disposed of 

accordingly. Detailed order will follow. File be consigned to the Registry.                          

  

Samir Kumar  
(Member) 

 Subhash Chander Kush 
(Member) 

 Dr. K.K. Khandelwal 
(Chairman) 
   6.9.2018 
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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Smt. Ruchika Arun, R/o

New Delhi-110065

ComPlaint No'
First date of
hearing
Date of Decision

E-21, East of Kailash,

',147 of 2018

,-5.O7.2018

)6.09.2018

...1)omPlainant

Versus

M/s Emaar MGF Land Limited
grio-:os, 3rct Floor, Square one' C-2' District

Center, Saket, New Delhi-110017 ...ltesPondent

CORAM:
Dr, K,K, Kharrdelwal
Shri San-rir Kumar
Shri Subhash Chander Kush

APPEARANICE:
Complainant in Person

Sh. Dheerai KaPoor with Sh'

Ketan Luthra, Iegal exectttive

on behalf of the resPondent

Advocate for the rlomPlainant

Advocate for the resPondent

Chairman
Member
Member

ORDER

l.Acompl;rintdatedZg'05'20lBwasfiledundersection3lofthe

Real Estate [Regulation & DevelopmentJ Act' 2016 read with

rule 2B:, of the Haryana Real Estate [Regulation and

Development) Rules, 20 1'7 by the complainant Smt' Ruchika

Arun, against the promoter M/s Emaar MGF lrnd limited' on
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account of violation of clause 11(a) of the brrilder-buyer

agreementexecuteclon0l'02.2010forunitno'EFP-03-0102in

theprojeCt,,EmeraldFloorsPremier,,forttotgivinl,possession

on the due clate which is an obligatiorl of the prolnoter under

section 11 [4) (a) of the Act ibid'

2. The partir:ulars of the complaint are as under: -

"EmeraId
Pre m ie r"
Esta te, se

Gurugran

1, Name and location of the Project

Unit no.

Prr>ject area

Registe red/ not registered

DTCP license

I or.t. of booking

EFP-03 -0

25.499 at

N"t,-g"
06 of 20(

0Zjrf.if,

Z,

3.

4.

5.

6.

7.

B.

Date of builder buYer agreement

Total consideration

0L.a2.20

Rs.7B,4[

Rs,74,8!
9. Total amount Paid bY the

complainant
Constru

Clause l
from da

3 montl
i,e,01.0

5 yea l's

Clrr*1
sq. flr. p,

10.

LT,

Payment Plan

D:ate of deliverY of Possession'

D.lry of numbet'of months/ Years

upto 06.09'ZALB-
IZ,

13. Fenalty clause as Per builder
buyer agreement dated

01.02.2010

,:tion Linked Plart

L1[aJ - 36 month
.e of agreement

" s grace Period
;.2013

tr months

3. The details provided above have been

available in the case file which have

3[a)- Rs, 5/- Per
r month

checkecl as Per record

been prcvided bY the
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complainantandtherespondent.Abuilderbuyeragreementis

available on record for unit no, EFP-O3-01,02 accord ng to which

the possession of the aforesaid unit was to be celivered by

01.05.2013'Thepromoterhasfailedtodeliverthepossessionof

the said unit to the complainants, Therefore, the p:'omoter has

not fulfilled his committed liability as on date'

4'Takingcogtrizanceofthecornplaint,theauthorityissuednotice

to the respondent for filing reply and for appearance'

Accordingl',r, the respondent appearecl on 2S'A7 '201'8' The case

came up for hearing on25.07.2018 and 06.09.2018' The reply

hasbeenfiledonbehalfoftherespondentonl3.0B20l'8.

Facts of the r:omPlaint

5. on 02'10,i|,a09, the conrplainant booked a unit il the project

named ,,Emerald Floors Prentier,, in sector-65, }urugram by

paying an advance amount of Rs 5'00'000/- to th: respondent'

Accordingly,thecomplainantwasallottedaunitbearirrgEFP-

03-0102 on the 1't floor'

6.0n 0 1'02'Z0l0, a builcler buyer agreement was entered into

between the parties wherein as per claus: 11[a)' the

construct:iorrshouldhavebeencompletedwithin}6months+3

monthsgraceperiodfromthedateofexecutionofagreement.

However,tilldatethepossessionofthesaiduni-hasnotbeen

handed over to the complainant despite making all requisite

paynrentr;aSperthedemandsraisedbytlrerespondent.The

."-i&rurNt

GUnUfifti:"1-'1
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complainant made payments of all instalments de manded by

the respondent alxounting to a total of Rs 74,89,5A9,'-'

7. The complairlant submitted that despite repoated calls,

meetings with the respondent, no definite comlr itment was

shown to timely completion of the project and no appropriate

action was lakett to acldress the concerns and grievances of the

complainant. complainant further submitted that given the

inconsistent and lack of conlmitment to complete tl e project on

time, the complainant decided to terminate the agreement.

B.Asperclausell[a)ofthebuilder-buyeragr:ement,the
company proposed to hand over the possession of the said unit

by 01.05.201.3. 'Ihe clause regarding possession of the said unit

is reproduced below:

"L7. Possessiott

11(cr)- ",.,,.,.. the company proposes to handover the

possesston of the said unit within 36 months fro n date

of execution of buyers agreement' The allcttee(s)

agrees and understands that the company sl all be

entitled to a grace period of three months' for altplying

and obtaitting the completion certificate/ occtpation

certificateinrespectoftheunitand/ortheproie:t""'

g. Issues raised by the complainants are as follow;:

t, whr:ther there is any reasonable justificltion for the

delay in handing over the unit to the complainant?

Whether the grace period for determinin3 the date of

delivery of possession to be considered as 3 months?

ll.

Complaint '.;47 of 2018
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Whether the respondent is liable to pay the interest and

compensation due to delay in handin { over the

possession?

Whether the respondent should reitnburse the

pref,erential location charges charged as the'e is no open

green space behind the unit booked as the club house has

been built in the allocated open space?

wherther the builder is liable to refund excess interest

charges on delayed payment charged by thetrr?

Wherther the respondent is liable to pal' penalty as

stip rulated in tl're agreeme nt for delay-i n -p os: ;ess i on ?

10. Reliefsought:

I. To fully refund tl're amount paid by the complainant

amounting to Rs 74,89,509 including the preferential

location charges [PLC) of Rs. 3,09,292.5[ charged on

account of open green space at the bacll of the unit

booked.

II. To ;rrovide the itrterest on amount of Rs. 7't,89,509 from

datr: of receipt till the date of final settlement.

Respondent''s rePlY

11. The respondent stated that the present complaint is not

maintainable in law or facts. The provisions of Real Estate

(Regulation ancl Development) Act,2016 are not applicable to

the project in question. Application for occupat on certificate

III,

IV,

V,

VI.

Complaint 347 of20tB
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was made on 29.06.2017 which is before the notifi:ation of the

Haryana Reral Estate fRegulation and Development] Rules ZOIT.

Thus, the project is not an 'on-going project', fhe present

complaint is liable to be dismissed on this ground alone.

12. The respondent submitted that the present compk int has been

filed seeking possession, interest and compensatio r for alleged

delay in drnlivering possession and refund of th: apartment

booked by the complainant. Thus it was further submitted that

complaint pertaining to possession, compensation and refund

are to be decided by the adjudicating officer" under ;ection 71. of

the said Act read with rule 29 of HARERA Rules 201.7 and not by

this authority.

13. It is subrnitted that this Hon'ble Regulatory {uthority is

deprived ol'the jurisdiction to go into the interprrtation ol or

rights of the parties inter-se in accordance with thr Agreement.

The buyer agreement dated 01.02.2010 was ex€cuted much

prior to coming into force of said Act or saic rules. The

adjudicatiorn of the complaint lor interest and conr tensation as

provided under section 12,14,18 and 19 of said Act, has to be in

reference to the agreement for sale executed in ternrs of said act

and said rules and no other agreement. This subm issior-r of the

respondent inter alia, finds supports form rea ling of the

provisions of the said act and the said rules. Thus, irr view of the

submissions made above, no relief can be grarted to the

complainant.

Complaint 347 of2018
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14. The respondent subrnitted that the statement of objects and

reasons as well as the preamble of the said Act clearly states

that the RI]RA is enacted for effective consumer in the real

estate sectrf,r, RERA is not enacted to protect thc interest of

investors, l\s the said act has not defined the terrn consumer,

therefore the definition of consumer as providel under the

Consumer Protection Act, 7986 has to be teferred for

adjudication of the present complaint. The comp ainant is an

investor and not a consumer as he is already tht'owner and

resident of E-21, Ground Floor, East of Kailash, New Delhi-

1 10065.

15. The respondent submitted that despite several aduersities, the

respondent has completed the construction of the said project

and has already obtained the occupation certificate

0N08.01.201,8 for the said apartment in questiont i.e. EFP-03-

0rc2. Ho,vrrever, as the complainant is only a speculative

investor and not interested in taking over the possession of the

said unit and because of slump in the real estate market, the

complainant failed to make the payments in time and the

current outstanding amount as on A7.06.2018 is Rs 1,,570/-.

Having failed to resell the said apartment dut' to general

recession, the complainant could not make the payrrents in time

and has now developed an intention to raise false;rnd frivolous

issues to engage the respondent in unnecessary, ptotracted and

frivolo us littigation.

ConTplaint of 20 18
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Determination of issues

After considering the facts submitted by the complain lnt, reply by

the respondent and perusal of record on file, the authority decides

seriatim the issues raised by the parties as under:

16. In respect of first issue raised by the comprairrant, as the

possession of the flat was to be delivered by 01.05 z0r3 as per

the clause lt1[a) of the agreement, the authority is of the view

that the promoter has failed to fulfil his obligation urder section

11[ )(a) c,f the Haryana Real Estate [Regr lation and

DevelopmentJ Act, 2A16, which is reproduced as unrler:

"71.4 The promoter shall-

(a) be responsible for all obligations, responsbilities
and functions under the provisions of this Act or
the rules and regulations made thereundet. or to
the allottees as per the agreement for sale or to
the association of allottees, as the case may be, till
the conveyance of all the apartments, p,ots or
buildings, as the case may be, to the allottees, or
the common areas to the association of allottees or
the competent authority, as the case may be:
Provided that the responsibility of the prcmoter,
with respect to the structural defect or an) other
defect for such period as is referred to it sub-
.section (3) of section 14, shall continue eve t after
the conveyance deed of all the apartments, plots or
buildings, as the case may be, to the allottres are
,executed,"

The respondent has failed to furnish a reasonable iustification

for the satrte.

Complaint No.347 of 20lB
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17. ln regard to the second issue raised by the complainant, as per

the agreement, the grace period of 3 months shall be included

while calculating the due date for delivery of posses ;ion.

18. In regard to the third issue of the complainant, the promoter is

liable to pay the interest accrued from the date of delay in

delivery of possession, i.e. 01.05,2013 till the actual clate of

handing over of possession.

19, In regard to the fourth and fifth issue of the compl;rinant, there

are not allo'wed by the authority.

20. The complainant made a submission before tl e authority

under section 34 [0 to ensure compliance/obli3ations cast

upon the promoter as mentioned above.

34 A Fuinction of Authority -
To ensu,re compliance of the obligations cast up)n the
promote,rs, the allottees and the real estate agents under
this Act ctnd the rules and regulations made thereund tr.

The complainant requested that necessary directio rs be issued

by the authority under section 37 of the act ibid to the

promoter to comply with the provisions and fulf il obligation

which is reproduced below:

37, Powers of Authority tn rcsue directions

The Aut'\ority may, for the purpose of dischargir g its

function:; under the provisions of this Act or rul?s or
regulatic,ns made thereunder, issue such directions fram
time to Lime, to the promoters or allottees or real t,state
agents, a's the case may be, as it may consider nec(ssary
and such directions shall be binding on all concerned,

Complaint of 2018
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Findings of ttre authority

21.. furisdiction of the authority-The pr-eliminar', objections

raised by ttre respondent regarding jurisdiction of the authority

stands rejercted. The authority has complete jur isdiction to

decide the r:omplaint in regard to non-compliance of obligations

by the prornoter as held in Simmi Sikka V/s M/s )iMAAR MGF

Land Ltd.leaving aside compensation which is to b: decided by

the Adjudicating Officer if pursued by the complain rnt at a later

stage.

22. The due date of possession was 01.05.2013 and tht possession

has been d,elayed by five years four months and r ine days till

the date of decision. The delay compensation pal'able by the

respondent @ Rs.5/- per sq. ft. per month of the s lper area of

the said flat as per clause 13[aJ of flat buyer's agreement is held

to be very nominal and unjust. The terms of the ?gr )err€ht have

been drafted mischievously by the responderrt and are

completely one sided as also held in para 181. ol Neelkamal

Realtors Suburban Pvt Ltd Vs. UU and ors. fi/r.P 2737 of
2017), wherein the Bombay HC bench held that:

",,,Agreements entered into with individual purcl asers

were invariably one sided, standard-format agre€tn€tlts
prepared by the builders/developers and which were
overwhelmingly in their favour with unjust clauszs on

delayed delivery, time for conveyance to the scciety,
obligations to obtain occupation/completion certiFicate
etc. lnatividual purchasers had no scope or power to
negotiate and had to accept these one-sided agreemrtnts."

Page 10 of13
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23. Keeping in view the present status of the project and

intervening, circumstances, the authority is of tht considered

opinion that the respondents have failed to deliver the

possession of the apartment in question to the cotrplainant by

the committed date i.e. 01.05.2013 as per the sai<l agreement.

However, the respondent is bound and committed to handover

the possession as soon they receive the occupatit n certificate

which will be received in two days. Similarly the r:spondent is

bound to g:ive interest at the prescribed rate, i.e. L(t.45o/o on the

amount deposited by the complainants for every m lnth of delay

on the 10rh of every succeeding month from 1.05,2013 till the

handing ov'er the possession of the unit. The reslrondents are

also direct,ed to pay the amount of interest at the prescribed

rate from (11.05.2013 to 06.09.2A18 on the depor ited amount

within 90 days from the day of this order. The complainant

must wait for the respondents to fulfil their com nitment and

deliver the possession and in case of any default ir: the handing

over of possession, penal consequences may follow and the

complainant can approach this authority for redressal of his

grievance. Further, the interest accrued so far sl all either be

adjusted, il payment is due towards the complai tant and the

balance shall be paid by the complainant within 90 days of this

ord e r.

24. The complainant reserves his right to seek comp(nsation fron-l

the promoter for which he shall make separate ;pplication to

the adludicating officer, if required,

Cornplaint of 20L8
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Decision and directions of the authority

25. The authority, exercising powers vested in it unde r section 37

of the RealL Estate (Regulation and Development) Act, 2016

hereby issur:s the following directions to the responrlent:

(i) The respondent is directed to give lhe physical

possession of the said flat to the com tlainants a.s

committed by them,

The respondent is directed to give int:rest to the

complainants at the prescribed rate of 10.45o/o on

the anrount deposited by the complainar ts for every

month of delay in handing over the posr;ession. The

rinterest will be given from 01,i 5.2013 to
t)6.09.2018 on the deposited amount wilhin 90 days

li'orn the day of this order and thereater, on the

lOth of every succeeding month.

llhe interest accrued so far shall either lre adjusted,

if payment is due towards the complainant and the

balance shall be paid by the complainant within 90

days of this order.

If the possession is not given on the date comrnitted

by the respondent, then the complainant; shall be at

liberty to further approach the authority for the

remedy as provided under the provisions, i.e.

Siection 19(4) of the Act ibid.

Ii i)

['ii)

Iiv)

26. The complaint is d isposed of accordingly.
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'27, 'f he ordel'is Pronounced.

28. Case file be consigned to the registry

endorsed to the registration branch'

(Samir Kumar)
Mernber

(.orrplaint No. .347 ot'20

Copy of thir; order be

(Subhash Chan ler Kush)
Me mllt t'

NAIIER
GUl?LIGRA\,i -l

(Dr. K.K. Khandelwal)
Chairntan

Haryana Real Estate Regulatory Authority, Guru lralr
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