| ... HARER Complaint no. 5995 of 2024
&2, GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

 Complaint no.: | 5995 of 2024 |
Date of filing:  06.12.2024
Date of Order: | 20.01.2026

Urmila Sharma and Ved Parkash
R/o: - 3, Oxtord RD # 03-07, Singapore - 218814
Also at; 5 144 LGF Greater Kailash 1 New Delhi Complainants

Versus

M /s Neo Developers Pyt Lid,

Regd. Office at: - 32-B, Pusa Koad, New Delhi-110005 Respondent
CORAM:

shri Arun Kumar Chairman
Shri Phool Singh Saini Member
APPEARANCE:

Shri Rajinder Singh (Advocate) Counsel for Complainants
Shri Venkatesh Dubey [(Advocarte) Counsel for Respondent

ORDER

1. This order shall dispose of the aforesaid complaint titled above liled before this
authority under section 31 of the Real Estate (Regulation and Development) Act,
2016 (hereinafter referred as "the Act”) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (hereinafter referrved as "the
rules”) for violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all its ebligations,
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responsibilities and functions to the allottees as per the agreement for sale/ MO

executed inter se between parties.

A.Project and unit related details.
2. The particulars of the project, the details of sale consideration, the amount paid

by the complainants(s), date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

5.N. | Particulars Details
1. | Name of the project Neo Square, Sector-109, Gurugram
2, | Project area 3.08 acres
3. | Nature of the project Commercial colony
4. | RERA Registered or | Registered
not Vide no. 109 of 2017 dated 24.08.2017
valid upte 22.02.2024
5. | DTCP License nio. 102 of 2008 dated 15.05.2008 valid upto
14.05.2025
b, | Buyer's agreement 14.05.2015
(As per pg. no.24 of the complaint)
7. | Unit no. Priority No. 36 (Floor 31)
(As per pe. no. 29 of the complaint)
8. | Unit area | 1500 sq. ft, (Super Area)
admeasuring {As per pg. no. 29 of the complaint)
9. | Dateof Mol 14.05.2015
N __ | (As per pg:no. 55 of the complaint]
10. | Date of start of | The Authority has decided the date of
construction start of construction ‘as 15122015
' which was agreed to be taken as date of
start of construction for the same project
in other matters. In CR/1329/2019 it
was admitted by the respondent in his
reply that the construction was started
in the month of December 2015,
11. | Possession clause Mot Available
12. | Due date of possession | 14052018
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[3 wears - Calculated as per fortune
Infrastructure and Ors. Vs. Trevor
D'Lima and Ors, (12.03.2018 - SC);
MANU/SC/0253/2018)

13. | Assured return Clause | Clause 4.

“The company shall pay o monthly return
of @Rs.1,35,000/- on the total umount
received with effect from 14052017 after
deduction of Tax at Sourcecess or any
ather levy which is due and payable by the
Allattee(s) to the Company and the
bhalance sale consideration shall  be
payable by the Allottees to the Company in
accordance with the Payment Schedule
gnnexed ws Annexure-l.  The monthly
assured return shall be paid to the Allottee
from 14" may 2017 onwards {s}until the
commencement of the first lease on the
said unit. This shall be paid from the
effective date.”

(As per pg. no. 57 of the Complaint)

14.. | Total basic Sale | Rs.1,31.96,663/-

consideration (including GST, IFMS5, EDC, 1DC and
taxes)

As per pg.no. 50 of the Complaint)

15, | Amount paid by the |Rs. 1,2148171/-
complainants

[As per pg. no. 06 of the Complaint)
16, | Occupation certificate | 14.08.2024

[As per DTCP site)
17. | Offer of pussession Mot Available

B.Facts of the complaint.
3. The complainants have made following submissions in the complaint:
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That the complainants Mrs. Urmila Sharmaand Mr. Ved Parkash, R/o 3, Oxford
RD # 03-07, Singapore - 218814, who purchased the unit on 14.05.2015 and
are law-abiding citizens, taxpayers to the public exchequer and entitled to the
Constitutional right to property as envisaged in the Constitution of India. The
complainants are husband and wile and are overseas cilizen ol India and
resides in Singapore currently.

That the respondent i.e, M/S Neo Developers Private Limited (hereinafter
referred toas “the Company”) and the directors are having its registered office
at 32-8, Pusa Road, New Delhi and branch office at 1205-h, 12 floor, tower-
b, signature towers, south gity-i, nh-8, Gurugram, haryana-122001. the
respondent is engaged in the business activities relating Lo construction,
development, marketing & sales of various types ol residential & commercial
properties to its various customers/ clients and works for gain.

That ‘the directors and employees of the company finally induced the
complaints to purchase the unit in their assured return plan wherein the
company would make the payment at the rate of Rs. 90 per sq. [t. per month
for the area purchased if full payments towards the unit are made by the
complainants at the time of booking or at the time of execution of
memorandum of understanding (MOU). Mr. Ashish Anand and Mr. Manish
Bhola, directors of the company, assured the complainants that there will be
no delay in making payment towards the assured return under any
circumstances whatsoever, That the assurances made by the directors and
employees of the company and after purchasing the said unil, the
complainants also purchased 3 other office units in the same project with a

aoal of recelving good returns on the said investment

iv. That complainants entered memeorandum of understanding and builder buyer

agreement executed on 14.05.2015. It was agreed under the MOU that a
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monthly return of Rs.1,35,000/- shall be payable as assured return from

14.05.2017. mr. ashish anand and mr. manish bhaola directors of the company
explained the site plan wherein it was provided that the third floor of the
building consists of restaurant and food court, which is above the floors
consisting of retail stores. it was explained that the 34 floor would be solely
dedicated to modern restaurants, lounge and food court. Mr. Ashish Anand
and Mr. Manish Bhola, directors of the company again assured that there will
he no delay in making payment towards the assured return under any
circumstances and the property would be constructed and delivered within
36 months period from entering of the mou since company has already
entered into agreements with big brands such as pizza hut, medonald’s, ki,
nike, iInox cinema ¢te.

That, in view of the above assurance an impression was given to complainants
that since the Project covers retails, food court, office, restaurant, cimema and
hyper market, the footfall would be higher in number than any other place
which would increase the value of the restaurant in future. Based on the above
inducement and assurance of Mr. Ashish Anand and Mr. Manish Bhola and the
employees of the company, the complainants purchased a commercial unit
(restaurant) on the third floor and executed the memorandum of
understanding and builder buyer’s agreement dated 14.05.2015 having area
admeasuring 1500 sq. fL super built-up area at the rate of Bs. 7809.21/- per
(). L. wherein commercial unit no. 36 was assigned on [oor 3.

That, the complainants paid a sum of R5.1,21,48,171 /- towards consideration
of the commercial unit no, 36, through cheques vide chegués no. 258077,
258076 and 258078 dated 10.05.2015 drawn on DBS Bank. It was agreed
under-the MOU that a monthly return of Rs. 1,35000/- (Rupees One Lakh

Thirty-Five Thousand only) shall be payable as assured return from
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14.05.2017. The price of the unit @rs.7809.21/- per sq. It was arrived after
adjusting the two-year assured return in advance. because of the said reason
only the assured return wor.t: the unit of the complainants commenced from
14052017 i.e, atter two years of entering into bba and mou.

vil. That the relevant clause of the mou dated 14052015 is reproduced

hereunder for the reference of this hon'ble tribunal.
“The Company shall pay.a monthly assured return of Re [35,0000-(Rupees Cne
Lokl Thirnv-Five Thowsand only) on the tatal amonnt received with effect fram 14"
May 20H 7 afrer deduction of Tax at Source and service tax, eess or any other fevy
witich is due and pavable by the Alloetteefs) to the Company and the balanee sale
consideration shall be pavable by the Allottees) o the Comgiany in accordance
with the Paymemt Schedule annexed as Annexwre 1, The monthly asswred return
shall be paid to the Allottec(s) from 14" May 2017 onwards  until the
cesmmencement of the fivst fease on the said wunir.”

viii.  That the company demanded VAT from complainants, severil times on
the same unit despite the fact that the same was paid at the time of very first
demand only. The company raised the demand towards VAT amounting to Rs.
6,21,241/- (Rupees Six Lakh Twenty-One Thousand Two Hundred Forty-One
Omnly) on 30.03.2017 for unit no. 336, wherein a payment of Rs. 6,21.241 /- was
made by the complainants vide telegraphic transfer bearing reférence no.
2780805062543 dated 08.05.2017 drawn on hdfc global husiness park
(914289).

ix. That the truth of the assurances made by the directors and employees of the
company surfaced when the company in discharge of its liability of paying
assured return to the complainants for the period of april, 2018 to march,
2019 issued 2 cheques, one in the name of each complainant. A cheque hearing
Ne. Q04707 amounting to Rs.1,82.250/- (Rupees One Lakh Eighty-Two
Thousand Two Hundred and Fifty Only), dated 25.11.2019 was issued in the

name of complainants no. 2 which wasdrawn on HDFC Bank, 13-B, pusa road,
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Rajinder Nagar, new Delhi. whereas a cheque bearing no. 004708 amounting
to Bs. 1,82,250/- (Rupees One Lakh Eighty-Two Thousand Two Hundred and
Fifty Only), dated 25.11,2019 was issued in the name of complainants no. 1
which was drawn on hdfc bank; 13-b, Pusa road, Rajinder Nagar, new Delhi.
That the complainants presented both the above-mentioned cheques for
encashment in their joint account with its banker dbs bank india limited,
branch barakhamba road on 25.11.2019. However, the said cheques got
dishonoured according to the cheque return memos dated 27.11.2019 stating
the reason of dishonour as "funds insufficient”. The complainants’
communicated about the dishonour of the said cheques to the directors and
employees of the company. The complainants also requested the directors and
employees of the company Lo clear the due payment of assured return, but all
these requests were falling on deaf ears as no reply ever came from directors
and emplovees of the company. This reflects that there is.a deliberate attempt
on part of the accused persens to usurp the hard-earned money of the
complainants and incur wrongful gain.

That the mala fide intentions of the company also became conspicuous when
the company vide letter dated 20.12.2019 took a unilateral decision of not
payingany assured return tll the completion of the project. such a unilateral
decision made by the respondent is per-se illegal and against the terms and
conditions of the agreement entered between the parties since the payment
towards the assured return was integral part of the agreement.

That it is submitted by the complainants that they received the said letter via
aramex courier on 02.03.2020 pursuant to which a reply was sent to the
respondent - company on: 19.03.2020 wherein the complainants told the
respondent that the letter dated 30.12.2019 was not received by the

complainants until 02.03.2020,
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xiii. It aspires that the payment towards VAT which was made by buyers in
2017 has not been deposited with the concerned authorities by the
respondent-company and due to the said reason, the respondent-company 1s
demanding vat again and again from the buyers with the sole intent of
cheating the buyers and paining wrongfully from them. Hence, the demand
for the VAT raised subsequently are illegal per-se and liable to be set aside.
The respondent company sent a letter for payment request dated 22.01.2020
for VAT outstanding payment of Rs. 9,35,916/- to the complainants without
any explanation:

xiv.That the complainants sent a letter dated 14022020 to the respondent
company wherein the complainants asked the respondent for clarification of
the said illegal demand.

xv, That the company sent an email dated 09.04.2020 to the complainants in

order to obliviate itsell from its responsibility of paving monthly assured
return, the company invoked force majeure clause despite the fact that no
such clause pertaining to force majeure exist either in MOU or BBA. The
company is forcing complainants to sign lease assignment form by which the
company intends to lease out their unit to a third party and has also inserted
a.clause according to which after the execution of lease assignment form, the
company will be obliviated from its responsibility to pay the monthly assured
return and communicated to sign the lease assignment form. This shows that
the campany from the inception had no intention te pay the assured return to
the buyers and had prepared biased mou to suit its whims and wishes,

xvi.That on 01.10.2020 the respondent sent an email for invitation for signing

lease agreement and registration of BBA and MOUL [Uis subwmitted that the
resporident company cannot lease oul the unit prior of obtaining the

occupancy certificate for the project
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xvii.  The wrongful acts of the company are not only limited to this, the

company deducted TDS on the assured return paid by it in the financial year
of may 2017-march 2018, but till date the company has neither issued tds
certificate for the same nor deposited the deducted tax to the autherities due
to while tax liabilities of the complainants are increased due to the fault of the

respondent

xviti.  That the respondent vides its fetter dated 01.02.2022 informed the

complainants that the respondent had applied for the Occupation Certificate
in 2021, and that this Hon'ble Authority wanted to make certain modifications
hefore the grant of the OC and thus, the respondent had withdrawn the
application for OC. Furthermore, the respondent vides the said letter also
assured the complainants that payment towards the monthly interest would

be adjusted at the time of possession.

xix. The respondent has no intention to complete the project since no permission

b

is available to construct the project beyond the office tower. Further, by
refusing to give assured return, it is abundantly clear that the respondent has
not abide by the terms and conditions of the agréement rather illegal and
unreasonable demands with respect to the vat has been raised again and
agaln.

The respondent under the garb of force-majeure is delaying the completion of
the project. It is submitted that no (resh construction has been carried out in
the project since 2019. The completion certificate of the respondent has been
denied on several occasion, and on 15.12.2021 the representative of the
respondent has admitted before the senior town planner, Gurugram that the
project is not complete and they had withdrawn the application seeking

completion certificate in the year 2020,
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xxi.That the complainants are constrained to file the present complaint secking
the payment of assured return at the rate of Rs. 90 per sq feet amounting to
s, 135000/ (Rupees One Lakh Thirty-Five Thousand Only) for unit
admeasuring 1500 sq feet, since 2018 till the handing over the possession/
Lease put of the property after the completion of the construction. The
Respondent may be directed to complete the project as promised to the
Complainants-and execute the Sale deed in favor of the complainants with
respect to the restaurant space purchased by him, Further, to set aside the
Hlegal demand of VAT by the Respondentand compensation towards the delay
in completing the project. The complainants reserves the right to amend the
submission made herein, to produce documents and alter the prayer as and
when deem necessary or on the direction of this hon'ble tribunal.

xxii.  The cause of action to file the present complaint first arose when the
builder failed to construct and handover the possession after 26 months from
entering the mou and bba. it further arose when the respondent stopped
making payments towards the assured returnin 2018. it further arose when
the cheques given by the respondent company in 2019 got dishonoured. i
further arose when the force-majeure clause was enforced illegally by the
respondent.

xxili.  That the complainants urmila sharma is giving a power of attorney to
complainants ved parkash for filing the complaint on behall of her and to
represent her in legal proceedings arising from or related to said complaint.

xxiv.  The complainants declares that the complainants have filed a criminal
complaint no. 3398 of 2020 under section 138 of the negotiahle instruments
act, 1881 before the court of chiel metropolitan magistrate, Patiala house
courts, new Delhion 20.02.2020 and the matter is still pending.

C. Reliel sought by the complainants
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4. The complainants have sought the following relief{s):

1) Direct the Respondent to pay Assured Returns (1)@ Rs 90 per sq feet per
month amounting to Rs. 1,35000/ (Rupees One Lakh Thirty-Five
Thousand Only) for Unit No. 36, situated on 3" [loor of the project, since
2018 all handing over the possession/leasing out the property alfter
completion.

2] Ta direct the Respondent to pay the interest as per RERA Act.

3) Restrain the Respondent from entering the lease deed with 3rd party till
the: completion of project and handing over the possession to the
Complainants.

4) To execute the Sale Deed after the competition of the project after
receiving Completion Certificate and Occupation Certificate, in favor of the
Complainants.

D.Reply by the respondent
5. The respondent has contested the complaint on the following grounds:

i. That the complainants requested the Respondent to allot a Unit/Space,
admeasuring 1500 sq. ft. super area in the Project "NEQ Square” (herginafter
referred to as the "Project.

ii. That considering the request of the complainants, the respondent booked a
unit bearing no. 36, on 3™ floor, admeasuring 1500 sq. fr. super area,
(hereinafter referred toas the "Subject Unit/Unit

. That thereafter, the respondent made multiple requests to the complainants
to visit the office of the respondent for executing the builder buyver’s
agreement, however, the complainants failed to come forward te do the

needful.
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That after much persuasion by the Respondent, the Complainants came
forward and executed the Builder Buyer's Agreement on 14052015
(hereinafter referred to as the "BBA™) and executed Mol on 14.05.2015.
That the complainants failed to come forward to complete the formalities of
possession and payment of outstanding dues. therefore, the respondent was
constrained to issue reminders dated 16.12.2015 and 02.05.2017 requesting
the complainants to da the needful.

That, despite repeated reminders and ample opportunities granted by the
respondent, the complainants failed to come forward to clear the
outstanding dues. consequently, the respondent was constrained to issuc a
final notice dated 07.06.2021, calling upon the complainants to make
payment of the outstanding amount of Rs.10,28,286/- towards the said unit.
It is pertinent to note herein that the complainants; despite receiving the
aforementioned demands/reminders, failed to come forward to fulfil his
obligations under the MOU and BBA,

That the present complaint has been preferred by the complainants before
the Id. authority on frivolous and unsustainable grounds. and the
complainants has not approached the Id. authority with clean hands and is
trying to suppress the material facts relevant to this matter. The
complainants is making false, misleading, fatuous, baseless and
unsubstantiated allegations against the respondent with malicious intent
and with the sole purpose of extracting unlawful gains from the respondent,
the instant complaint is not maintainable in the eyes of the law, is deveid of
merit and is fit to be dismissed in limine.

That as per clause 9-11 of the duly executed bba, the allottee was
contractually obligated to pay all lawful charges pertaining to the

maintenance, upkeep, repairs, security, insurance, and allied services in
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xii.

relation to the said unit and the project as a whole. The said clause expressly
provides that the allottee shall be liable to make timely payment of
maintenance charges and other related dues, as determined by the builder
or its nominated maintenance agency, from time Lo time, in accordance with
the applicable maintenance cost. clauses 9-11 of BBA clearly states that the
allottee(s) are duty bound to pay charges, taxes etc,

It is to be noted that even in clause 12 of mou, it is clearly agréed between
the-parties that all charges related to tax etc will be paid by the complainants.
That the respondent, in good faith and in compliance with the contractual
provisions, issued several written communications and demand notices Lo
the complainants through letters, emails, and reminders dated 16.12.2017,
05.03. 2018 and 24.02.2020, requesting him to make timely payment of all
lawful charges. the said intimations were duly served upon the complainants
at his registered address/email id as mentioned in the bba, but the
complainants neither replied nor complied, thereby wiltully defaulting in his
obligations.

That it is respectfully submitted that despite not being under any legal
obligation to issue reminders as per clause 4.4 of BEA which is not repeated
for the sake of brevity. The respondent, with the intent te uphold its
contractual commitments and to ensure timely completion and handover o
the unit, issued multiple demand notices to the complainants-allottee, dated
16.12:2017, 05.03.2018 and 24022020 and 07.06.2021. These
communications clearly manifest the bona fide intent and seriousness of the
respondent company to henour its part of the bargain under the builder
buyer agreement.

It is pertinent to highlight that the respondent was duly served with a formal

demand notice dated 07.06.2021, explicitly calling upon him to clear the
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outstanding dues amounting to B 10,28,286/- [including interest, if any)
within 15 days, ie, on or before 21st June 2021, The said notice clearly
reiterated that timely payment of installments was the essence of the
Agreement, as per Clause 4.4 thereof, and that continued default would
amount to breach of contract, thereby inviting conscquences as stipulated in
the Agreement.

xiv. Despite this final opportunity, the complainants failed to discharge his
financial obligations within the stipulated time. accordingly, the respondent
was constrained to treat the allotment of unit no. 36 in neo square ag
cancelled. The notice unequivocally stated that in the event of non-payment,
the complainants would be left with no lien, right, title, interest or claim of
whatsoever nature in the said unit, and that the respondent would be free to
deal with or resell the said unit at its sole diseretion. hence, the eaneellation
was. not abrupt or arbitrary, but a consequenee ol persistent and willful
default, despite adequate notice and opportunity, and is fully justified under
the contractual framework binding both parties.

xv. That the complainants/allottee had conducted complete due diligence hefore
executing the builder buyer agreement ("BBA") with the respondent. It is
categorically mentioned under clause 18 of the BBA that the Allottee, after
being fully satisfied with the title of the project land, approvals, licenses,
layout plans, building plans, and all relevant permissions, voluntarily entered
into the said agreement. The allottee acknowledged that he /she had verified
all decuments and had understood the nature, scope, and obligations arising
out of the BBA prior to signing the same.

xvi. It is a matter of fact; that time was essence in respect to the Complainants’

obligation to make the respective payment. And, as per the agreement so
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signed and acknowledged the Complainants was bound to make the

outstanding payment as and when demanded by the Respondent.

xvil. That the complainants/allottee wilfully failed to comply with his contractual
obligations to pay the requisite charges as stipulated under the builder bu yer
agreement, which included maintenance charges, [FMS, registration fees,
stampduty, taxes, levies, and other lawful dues. Despite repeated intimations
and reminders issued by the respondent demanding payment of the said
charges, the complainants deliberately chose to ignore the same. Such
conduct amounts to a material breach of the terms of the dpreement
consequently, the respondent, being left with no other reconrse, lawfully
invoked clause 4.5 of the BEA.

xvili. That a perusal of Section 13(2) would show that assured return is not a
matter which is contemplated to be included in the agreement of sale. In fact,
thie same arises from a separate agreement and is in no manner arising out
of any provision of the RERA 2016.

xix. That the RERA Act, specifically provides for the matters which are mandatory
to be included, this attaing more importance where the project was an
angoing project and provisions of the act were being made applicable, in such
a situation; a strict interpretation of the statutory provisions is being
mandated,

x¥. That the governing section for registration also only requires the submission
of an agreement of sale, matters of which are covered under Section 13.
Section 13 nowhere mentions the Agreements pertaining to Assured Heturn
are covered under the Act, 2016.

xxi. That the issues on which a complaint can be filed under the provistons ol
RERA 2016, are also clearly demarcated under Section 31 of the Actl. Farther,

the Provisions of Section 34 () indicate the intent of the legislature, in
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relation to the obligationz upon the various parties. A perusal of the same

provisions would show that the RERA 2016 only envisages the enforcement
of the Act and Rules/Regulations made there under.

xxit. That assured return is not a matter contemplated under any provision of
RERA 2016 and thus the assumption of jurisdiction by the authority is wholly
illegal and unsustainable in the eyes of law. In this regard the provisions of
Section 11 highlight the scope of the functions of the Promoter, as envisaged
under the Act. The same also, so do not impose any ohlizations in relation to
returns of investment,

xxil. That in exercise of powers under section 84 of the Act, the Government of
Haryana has enacted the “Haryana Beal Estate [Repulation  and
Development] Rules, 20177 The Rules in Rules 3 and 4 specifically provide
the matters in respect of which disclosures are to be made by the promotor
and  particular the promoter in relation to an ongoing project. The rules
also keep “"assured return” out of their scope. Rule 8 provides a clear
indication as to the matters which are to be covered under the Agreement of
sale. The Authority has no jurisdiction to enlarge a matter which is duly
provided for by statute.

xxiv. That even in case of a newly registered project, assured return isnot a matter
which would be included in the agreement of sale. The Rule clearly indicated
the extent to which the rights of the allottees are protected, is the matters
contained in the agreement, form of which is provided under Lhe rules, That
even this agreement does not contain any condition governing assured
returns, Thus, any order of payment of assured return would go beyond the
statute and-assumed jurisdiction in a wholly illegal manner.

xxv. In this regard the aims and object and the oblipations and compliances

requirgd to be made by a promoter as enshrined in the Act, 2016 may be
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examined. The assured return is an independent commercial arrangement
between the parties which sometime a promoter/developer offer, in order
to attract buyers/investors or users who may invest either in under
construction or pre-launched/new launched projects. The commercial effect
would generally involve transactions having profitas their main aim, Piecing
the threads together, therefore, s0 long as an amount is ‘raised” under a real
estate agrecment, which is done with profit as the main aim. Such agreement
between the developer and home buyer would have the “commercial effect”
as both the parties have "commercial” interest in the same- the real estate
developer seeking to make a profit on the sale of the apartment, and the
flat/apartment purchaser profiting by the sale of the apartment. Whereas the
object of promulgation of Act 2016 aims to create and ensure sale of
immavable property in efficient and transparent manner and to protect the
interest of the consumers in the real estate sector and not for the profi
pUrposes.

Un the basis of the above, it may be considered that there is no provision
under the Scheme of Act 2016 for examining and deciding the issues relating
Lo the provisions of assured return in an allotment letter/builder buyer
agreement for purchase of flat/apartment/piot.

Also,a perusal of the Section 2{d) defining allottee as well as Section 2 (zk)
which defines "Promoter” does not include any transaction: regarding
“assured return”, Therefore, the Assured Return scheme is beyond the scope
of the Act, 2016 and jurisdiction of the Authority,

Thatt s per the provisions of the Act, 2016, the Authority is dressed with the
jurisdiction to adjudicate upon all the complaints arising out of failure of
either party to fulfil the terms and conditions of the Agreement for Sale

[buyer's agreement). However, in the present matter the complainants is
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relying upon the terms of mou which is a distinct agreement than the Buyer's
agreement and thug, the MO is not covered under the provisions of the Act,
2016. The said complaint is not maintainable on this basis that there exists
ho refationship of builder-allottee in terms of the MOU, by virtue of which the
complainants is raising their grievance.

That the buyer's agreement and the assured return agreement hoth contain
rights and obligations of parties which are not identical of each other.
Therefore, both these documents cannot be treated as a single document
enumerating the same rights and obligations. The reliance is place on the
judgement of the Hon'ble High Court of Delhi in the matter of M/s Serenity
Real Estate Private Limited V. B ue Coast Infrastructure Developmient Pvt
Ltd. fArb. P. 796/2016) wherein the Hon'ble High Court held as under:

“11, It is apparent from the above that the Arbitration cause in the
Assured Relirn Agreement is materially different from the Arbitration
cliause contained in the Space Agreement. Although the Agreements are
connected the rights and obligations of the parties under the soid
tgrecments. are not identical. Thus, it 45 difffienlt to wecept the
Respondent’s contention that the arbitration clause in the space
agreement would prevail over the Arbitration clause in the later
dgreviment,
Thus, in view of the above, the present complaint is arising out of the MOU
which is not maintainable before the Authority and thus, the present
complaint is lHable to be dismissed.
That on 21.022.2019 the Central Government passed an ordinance “Banning
of Unregulated Deposits, 20197, to stop the menace of unregulated deposits
and payment of returns on such unregulated deposits.
Thereafter, an act titled as "The Banning of Unregulated Deposits Schemes
Act, 2019" (hereinafter referred to as “the BUDS Act”) notified on 31.07.2019

and came into force. That under the said Act all the unregulated deposit
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schemes have been banned and made punishable with strict penal

provisions. That being a law-abiding company, the Respondent upon the
introduction of BUDS Act, cease to make further payments pertaining to
Assured Return to the Allottees/Complainants due above said prevailing
confusion/anomaly. The preamble of the act reads as under;

Yn Act to provide for @ comprehensive mechanism o ban the
unreguinted deposit schemes, other than deposits taken fn the ordiary
caturse of husiness, and to protect the interest-of depositors and for
mathers confrectnd therowith or incidendal Pherefo,”

xxxiii. That on bare reading of above preamble it is clear that the intention behind
notifying the act is to ban the unregulated deposit schemes to protect the
interest of depositor.

xxxiv. Further, the BUDS Act provides two forms of deposit schemes, namely
Regulated Deposit Schemes and Unregulated Deposit Schemes. Thus, for any
deposit scheme, for not to fall foul of the provisions of the BUDS Act, must
satisfy the requirement of being a ‘Regulated Deposit Scheme' as opposed to
Unregulated Deposit Scheme, Hence, the main object of the BUDS Act is 1o
provide for a comprehensive mechanism to ban Unregulated Deposit
Scheme.

x¥xxv. That the BUIDS Act is a central Act came subsequent to the Companies Act and
the RERA Act, 2016, therefore, directing the respondent o pay assured
returns shall be violation of the provisions of BUDS Act.

xxxvi. That forany kind of deposits and return over it shall be tried and adjudicated
a5 per the relevant provisions of the BUDS Act by the Competent Authority
constituted under the Act.

xxxvil. Further, any orders or continuation of payment of assured return or any
directions thereof may tantamount to contravention of the provisions of the

BUDS Act.
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xexviil. That the respondent has offered assured returns to the complainants in lieu

KEXIX.

il..

ol advance payments received in respect to a unit booked in the project. Tt is
merely an offer of marketing whereby the immovable property is sold
against a certain eonsideration and certain percentaze whereof is offered as
Assured Return over a period of ime, which can be treated as passing on of
discount as price realization against such sale through the said offers is much
higher and substantial amounts are received by the respondent at one go
which warks as working capital for development of project:

That recently a Writ Petition was filed before the How'ble High Court of
Punjab & Haryana in the matter of Vatika Ltd. Vs Union of India & Anr. - CWP-
26740-2022, on similar grounds of directions passed for payment of Assured
Return being completely contrary to the BUDS Act. That the Hon'ble High
Court after hearing the initial arguments vide order dated 22.11.2022 was
pleased to pass direction with respect to not taking coercive steps in criminal
cases registered against the Petitioner therein, seeking recovery of deposits
till the next date of hearing. Further, a Civil Writ Petition bearing no.
1689672023 titled as "NEQ Developers Pvt Ltd vs Union of India and
Another” has been filed by the Respondent on similar grounds as in the supra
case before the Hon'ble Punjab and Haryana High Court and the same 1s been
connected by the Hon'ble High Court with the Civil Writ Petition - 26740-
2022 and is pending adjudication.

That as the complainants in the present complaint is seeking the relief of
assured return/penalty, it is respectfully submitted that such a relief is not
maintainable before this Ld. Autherity in view of the enactment of the
Banning of Unregulated Deposit Schemes Act, 2019 ("BUDS Act”). Any
direction for payment of Assured Return/Penalty would amount to violation

of the provisions of the BUDS Act.
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xliii.

xliv.

—

A bare reading of Section 13(2) demonstrates that Assured Return/Penalty
is not contemplated within the ambit of an agreement for sale. It is a se parate
commercial arrangement, independent of the RERA framework.

That Moreover, the present complaint is based on the terms of an mou
entered into between the parties, which i distinct from the builder-buyer
agreement. The jurisdiction of the Authority is confined 1o disputes arising
from the builder-buyer agreement. Since the MOU is an independent
commercial understanding, the complaint founded upon it is not
maintainable. Reliance is placed on M /s Serenity Real Estate Pyt Ltd. v. Blue
Coast Infrastructure Development Pot. Ltd, [Arb. P 796/2016, Delhi L,
wherein it was held that different agreements between the same parties,

though connected, create distinet rights and obligations.

That as per the terms of the MOU the complainants explicitly agreed to the

complainants that in case of the tenant desires any infrastructural changes in
form of separate sewage arrangement or the #as pipeline or any other
charges which involves expense on the part of the allotee(s), then in that
event the same shall be paid by the respondent, strictly within the period of
15 days from the day of written notification by the company and if the
respondent fails to come forward to tender the payment as demanded by the
complainants then in that event the complainants shall bear the same from
its own pocket.

That the respondent is raising the VAT demands as per sovérnmenl
regulations. The rate at which the respondent is charging the VAT amount is
as per the provisions of the Haryvana Value Added Tax Act 2003, Accordingly,
the VAT amounts have been demanded from the complainants, as the same

has been assessed and demanded by the competent Authority.
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xlv. That the respondent hag not availed the amnesty scheme namely, Haryana

xhv,

xlvii.

Alternative Tax Compliance Scheme for Contractors, 2016, floated by the
Government of Harvana, for the recovery of tax, interest, penalty or ather
dues payable under the said HVAT Act, 2003. To further substantiated the
same, the name of the Respondent is not appearing in the list of Builders, as
circulated by the Excise & Taxation Department Haryana, who have opted for
the Lumpsum Scheme/Amnesty Scheme under Rule 49A of HVAT Rules,
2003.

That the demand of VAT is done as per Clause 11 of the Buyer's Agreement.
The said clause clearly states that the Allortee is liable to pay interest on all
delayed payment of taxes, charges ete. The complainants are liable to pay the
VAT demands as the respondent has not availed any amnesty scheme,

That as per the agréement so signed and acknowledged, the completion of
the said unit was subject to the midway hindrances which were beyond the
control of the respondent. And, in case the construction of the said
commercial unit was délayed due to such 'Force Majeure’ conditions the
respondent was entitled for extension of time period for completion, The
development and implementation of the said Project have been hindered on
account  of  several orders/directions  passed by  wvarious

authorities/forums/courts as has been delineated here in below:

‘5. | Date of | Directions Period | Ty [ Comments
N | Onder Of Kestriction ‘ affect |
n a =d 4
1 _-.1.';'.-!'.LI-:-_.-:1:-}'_'1 Mational Grcen Trhonal had '."'-nl'."l.rln'l.:E‘I'I.'I-":1.1.1-4:'.'.|:.|.F Ak [ “This afnrciil
divited i ol Qesel velicies | May 2015 days’ | Bian aftected the
(heavy or Tight) more than 16 [ aapply . o raw
| omaterily, g kst
yoars. wld owould  pol e [ £
permied tooply on the raads of | comiractosshuiv
MR, Belli. It bas lurher been | it ALl
diceed by wvirbue of ke | wprgsliers wsel
aloresid  onder thar all e |'.|JI."--I'|. wvirliiches
regetraiion authonies o 1l WP A
State ol Haryana, UP sitd NCT | yirars ild Tl
: | oden el
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xlviii. Thata period of 582 days was consumed on account of circumstances beyond
the power and control of the respondent, owing to the passing of orders hy
the statutory authorities. All the circumstances come within the meaning of
lorce majeure. Thus, the respondent has been prevented by circumstances
beyvond its power and control from undertaking the implementation of the
project during the time period indicated and therefore the same is not to be
taken into reckoning while computing the period of 48 as has beer provided
in the agreement. In a similar case where such orders were brought hefore
the Hon'ble Authority in the Complaint No. 3890 of 2021 titled “Shuchi Sur
and Anr vs. M/S Venetian LDF Projects LLP" decided on 17.05.2022, the
Hon'ble Autherity was pleased to allow the prace period and hence, the
benefit of the above affected 582 davs need to be riphtl given to the
respondent builder.

&. All other averments made in the complaint were denied in toto.

7. Copies of all the relevant documents have been filed and placed on record, Their
authenticity is not in dispute. Hence, the complaint can be decided on the basis of
these undisputed documents and submission made by the parties.

E. Jurisdiction of the Authority
l. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.
E.l Territorial jurisdiction
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As per notification no. 1/92/2017-17CP dated 14.12.2017 issucd by Town and
Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in guestion is
situated within the planning area of Gurugram District. Therefore, this authaority
hascamplete territorial jurisdiction to deal with the present complaint.

E.Il Subject matter jurisdiction
section 11{4)(a] of the Act, 2016 provides that the promoter shall be responsible

to the alloltee as per agreement for sale. Section 11(4)(a) is reproduced as
hereunder;

Section 11

(4} The promater shiall-

{a] be respunsible for all ohligetions, respansibilities and functions
under the provisions of this Act or the rules and regulations made
thergunder or ta the allottees as per the agreement for sale, or to the
association of allottess. as the case may be, Gl the conveyance of all the
aperriments, plots or buildings, us the case may b, ta the allotiees, or the
common areas b the association ofallottees or the competent authority,
s the cuse may be;

Section 34-Funclions of the Authority:

J4{1) of the Act provides to_ensure complionce of the obligotions. cast
upn the praomaters, the allottees and the real estare agents under this
Act and the rules und regulations made therewrder,

a6, in view of the provisions of the Act quoted above, the authority has complete
jurisdiction to decide the complaint regarding non-compliance of ohligations by
the promoter leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later stage.

“. Findings on the objections raised by Lhe respondent.

F. 1L Objection regarding the complainants being investor.
The respondent has taken a stand that the complainants is imvestor and not an

allottee /consumer. Therefore, they are not entitled to the protection of the Act
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and are not entitled to file the complaint under Section 31 of the Act, The
Authority observes that any aggrieved person can file a complaint against the
promoter if the promoter contravenes or violates any provisions of the Act or
rules or regulations made thereunder: Upon careful perusal of all the terms and
conditions of the buyer's agreement dated 14.05.2015; it is revealed that the
complainants are buyers, and they have paid a total price of Bs.1,21,48171/- o
the promaoter towards purchase of a unit in its project. At this stage, it is
important to stress upon the definition of term allottee under the Act, the same
is reproduced below tor ready reference:

“Zfd] “allottee” in relution tow real estate project means the person to whom o
plot, apartment or building, as the case may be, has been ailotted, sold
(whether as frechold or leasehold) or otherwise tronsferred by the
promoter, and includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not mclude a
person to whont such plot, apartment or building, a5 the case may be, is
given on reng: "

In view of abeve-mentioned definition of "allottee” as well as all the terms and

conditions of the agreement, itis crystal clear that the complainants are allottees
as the subject unit was allotted to them by the promoter. Further, the concept of
investor is not defined or referred in the Act. Moreover, the Maharashtra Real
Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no
0006000000010557 titled as M/s Srushti Sangam Developers Pvt. Ltd. Vs.
Sarvapriya Leasing (P) Lts. And anr. has also held that the concept of investar
is not defined or referred in the Act. In view of the above, the contention of
promoter that the allottees being investor are not entitled to protection of this
Act stands rejected.

F.1l Objection regarding the project being delayed because of force majeure
circumstances.
The respondent/promoter has raised the contention that the construction of the

project has been delayed due to force majeure circumstances. such ban on
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construction due to orders passed by NGT, EPCA, Courts/Tribunals/Authorities,
etc. As per Moll, the due date of possession was 14.05.2018. It is observed that
orders passed by NGT banning construction in the NCR region was for a very
short period of time and thus, cannot be said to impact the respondent leading
to suchardelay in the completion. Moreover, some of the events mentioned above
are of routine in nature happening annually and the promoter is required to take
the: same into consideration while launching the project. Thus, the
promoter/respondent cannot be given any leniency on based of aforesaid
reasons and it is well settled principle thata person cannot take benefit of his

oW wrong.

G.Findings on the relief sought by the complainants.

I.  Direct the Respondent to pay Assured Returns (i)@ Rs. 90 per sq feet
per month amounting to Rs. 1,35,000/ (Rupees One Lakh Thirty-Five
Thousand Only) for Unit No. 36, situated on 3 foor of the project,
since 2018 till handing over the possession/leasing out the property
after completion.

II.  To direct the Respondent Lo pay the interest as per RERA Act.

.1) Assured Returns

The complainants is seeking unpaid assured returns on monthly basis as per the
terms of the Moll dated 14.05.2015 at the rate mentioned therein, It is pleaded
that the respondent has not complied with the terms and conditions of the said
Moll.

The respondent has submitted that the complainants in the present complaint is
claiming the reliefs on basis of the terms agreed under the Mol between the
parties which is a distinct agreement than the buyer's agreement and thus, the
Moll 15 not covered under the provisions ol the Act, 2016, Thus: the said

complaint is not maintdinable on this basis thal there exists no rélationship of
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promoter-allottee in terms of the Moll, by virtue of which the complainants are

raising their grievance.

It is pleaded on behalf of respondent that after the Banning of Unregulated
Deposit schemes Act of 2019 came into force, there is bar for payment of assured
returns to an allettee. But the plea advanced in this regard is devoid of merit.
Section 2(4) of the above mentioned Act defines the word ' deposit' as an amount
of money received by way of an advance or loan or in any other form, hy any
deposit taker with a promise to return whether after a specified period or
otherwise, either in cash or in kind or in the form of a specified service, with or
without any benefit in the form ofinterest, bonus, profit orin any other form, hut

does nol include:

(i) anamount received in the course of, or for the purpose of business ond bearing
@ geftiine connection Lo such business including

(i) advance received in connection with consideration of an immovable property,
under an agreement or arrongement subject to the condition that such advance
is adjusted against such immovable properly as specified in terms of the
preemen ar nrrangement.
A perusal of the above-mentioned definition of the term “deposit’, shows that it
has been given the same meaning as assigned to it under the Companies Act,
2013 and the same provides under Section 2{31) includes any receipt by way of
deposit or loan or in any other form by a company but does not include such
categories of, amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly Rule 2{c) of the Companies {Acceptance of Deposits)
Rules, 2014 defines the meaning of deposit which includes any receipt of money
by way of deposit or loan or in any other form by a company but does not include:

(1) ason edvance aecounted for inoany manner whatsoever,
received o oconnection with consideration for on  immovaile
property
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fit] as an advance received and as allowed by ony sectaral requlator
orin aceordmnce with divections of Central or State Government;

<51, keeping in view the above-mentioned provisions of the Act of 2019 and the

Companies Act 2013, it is to be seen as to whether an allottee is entitled to
assured returns in a case where he has deposited substantial amount of sale
consideration against the allotment of a unit with the promoter at the time of
booking or immediately thereafter and as agreed upon between them.,

The Government of India enacted the Banning of Unregulated Deposit Schemes
Act, 2019 to provide for a comprehensive mechanism to ban the unregulated
deposit schemes, other than deposits taken in the ordinary course of business
and to protect the interest of depositors and for matters connected therewith or
incidental thereto as defined in Section 2 (4] of the BUDS Act 2019,

The money was taken by the builder as a deposit in advance against allotment of
immaovable property and its possession was to be offered within a certain period.
However, in view of taking sale consideration by way of advance, the builder
promised certain amount by way of assured returns for a certain period. So, on
his failure to fulfl that commitment, the allottee has a right to approach the
authority for redressal of his grievances by way of filing a complaint.

The promoter is liable to pay that amoeunt as agreed upon and can’t take a plea
that it is not liable to pay the amount of assured return. Moreover, an agreement
defines the builder/buyer relationship. 5o, it can be said that the agreement for
assured returns between the promoter and allotee arises out of the same
relationship and is marked by the addendum agreement.

It 15 not disputed that the respondent is a real estate developer, and it had
obtained registration under the Act of 2016 for the project in guestion. However,
the project in which the advance has been received by the developer from the

allottee is an ongoing project as per séction 3(1) of the Act of 2016 and, the same
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would fill within the jurisdiction of the duthority for giving the desired relief to

the complainants besides initiating penal proceedings. 50, the amount paid by
the complainants to the builder is a regulated deposit accepted by the later from
the former against the immovable property to be transferred to the allottee later

0,

17. In the present complaint, the assured return was payable as per dause 4 of the

Moll dated 14.05.2015, which is reproduced below for the ready reference:

Clered s 4F,

“The Company shall pay o monthiy assured return of Rs 135,000/~
(Rupees e Lakh Thirty-Five Thousand oniy) on the total amount
received with effect from 149 May 2017 after deduction of Tax ol
Suurce and service tax, cess or any other fevy which is due and
payable by the Allottee(s) to the Company and the balance sule
consideration shall be payable by the Allattee(s) to the Company in
woecardance with the Puyment Schedule annexed as Amnexure § The
maonthiy assured return shall be paid to the Alloctee(s) from 1T4% May
2017 omwards untid the commencemaent af the first lease o the said
wfl,”

18, Thus, as per the abovementioned clause the assured return was payable

19.

@Rs.1,35000/- per month weef 14.05.2017, till the commencement of first
lease as per clause 04 of the Moll.

Furthermore, the respondent promoter issued a letter on 01.10.2020 stating
that the Assignment of Lease will be prepared and submitted to the
complainants for review and signature. However, the respondent-promoter can
léase out the subject unit only after obtaining the Occupation Certificate. The
building cannat be considered complete or in a habitable condition until the
Ocecupation Certificate is granted by the competent authority. In view of the
above, the letter regarding the agreement for lease appears to be a mere ploy by
the respondent to evade the liability of paying the assured return. The validity of

the said lease can be considered only upon obtaining the Occupation Certificate,
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Le, on 14082024, and the liability shall txtend up to the date of obtaining the

Occupation Certificate

Im light ol the above, the Authority is of the view that as per the Moll dated
14.05.2015, it was obligation on part of the respondent to pay the assured return
till the commencement of first leasé on the subject unit. The occupation
certificate o the project in question was obtained by the respondent on
14.08.2024. Accordingly, the respondent/prometer is liable to pay assured
return Lo the complainants at the agreed rate ie, @Rs.1,35,000/- from the date
Le, 14052017 tll ebtaining of Occupancy Certificate after deducting the
amount already paid on account of assured return to the complainants,

.11} Delay Possession Charges:

[n the present complaint, the complainants intend to continue with the project
and are seeking possession of the subject unit and delay possession charges as
provided under the provisions of section 18(1) of the Act which reads as under:

“Section 18: - Return of amount and compensation
LEET) I the promoter fails to complete or 5 unable to give possession of an
apartment, plot, or building, —

Provided that where an allottee does ol intend to withdraw from the project, he
shall be paid, By the promoter, interest forevery month of delay, till the handing aver
af the possession; at such rate ax may be prescribed”
Due date of possession: The subject unit was allotted to the complainants vide

Moll dated 14.05.2015. As per the documents available on record, nowhere in
the Mol mentioned the period of possession/due date of pussession hence the
same cannot be ascertained. A considerate view has already been taken by the
Hon'ble Supreme Court in the cases where due date of possession cannotl be
ascertained then a reasonable time period of 3 vears has to be taken into
consideration. It was held in matter Fortune Infrastructure v. Trevor d’ lima
(2018) 5 SCC 442 : (2018) 3 SCC (civ) 1 and then was reiterated in Pioneer

Urban land & Infrastructure Lid. V. Govindan Raghavan (2019) SC 725 -:
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"Mareover, a person cannot be made to wait indefinitely fur the possession erf the fluts.
allotted to themm and they are entitled to seek the refind of the amount paid by them,
along with compensation. Mlthough we are aware of the fact that when there wias no
delivery perigd stipulated in the agreement, a reasonable time has to be taken into
consideration. In the facts and circumstances of this case, a time period of 3 years
wonld have been reasehable for completion of the cantract Le, the possession wis
required to be given by last guarter of 2004, Further there {5 no dispute us to the foct
that until naw there s no redevelopment of the property. Hence, in view of the above
discussion, which draw us to an irresistible conclusion that iere is deficiency of
service an the part of the appellants and accordingly the issue is answered”

[n the instant case, the Mol executed between the parties on 14.05.2015. Inview
ofthe above-mentioned reasoning, the date of Mol ought to be taken a5 the date
[or calculating the due date of possession. Therefore, the due date of handing
over of the possession comes out to be 14.05.2018.

Admissibility of delay possession charges at prescribed rate of interest:
The complainants are secking delay possession charzes. Proviso o section 18
provides that where an allottee does not intend to withdraw [rom the project, he
shall be paid, by the promoter, interest for every month of dela v, till the handing
over of possession, at such rate as may be prescribed and it has been prescribed
under rule 15 of the rules. Rule 15 has been reproduced as under:

"Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection {7) of section 19]

For the purpose of provise to section 12; section 18; gnd sub-sections [4)
and [T} of sectian 19, the “interest at the rate preseribed " shall be the
state Boank of Indio higghest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost af lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rotes
which the State Bankof india inay fix feom time to time for lending to the
genernd public”

The legislature in its wisdom in the subordinate legislation underthe rule 15 of
the rules has determined the preseribed rate of interest. Consequently, as per
website of the State Bank of India e, https://shicein, the marginal cost of

lending rate (in short, MCLR] as on date i.e., 20.01.2026 is 880%. Accordingly,

Page 35 ol 40



o 'l
; I L" IILRER:'-I" Complaint no. 5995 of 2024

== GURUGRAM

the prescribed rale of interest will be marginal cost of lending rate +2% i.e,
10.80%.

26, The definition of term ‘interest’ -as defined under section 2{za) of the Act
pravides that the rate of intérest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default. The relevant section is reproduced

below:

“(za) "interest” means the rates of interest payvable by the promoter
or the allotiee, as the case may be.
Explanation, —Far the purpose af this elause—

(i) i rate af interest chargeable from the allottee by the promater, in case
of defanit, shall be egual to the rate of interestwhich the prometer shall
be lighle to pay the allottes, in case of default;

(i} theinterest payable by the promoter to the allottee siall be from the date
the promoter received the amount or any part thereaf till the date the
antonnt orpart thereafand interest thevean s refunded, and the interest
payvable by the allottee to the promoeter shall be from the date the allottes
defaulls in payment to the promater tll the date iLis paid,”

27. Therefore, interest on the delay payments from the complainants shall be
charged at the prescribed rate ie, 10.80% pa. by the respondent/promoter
which is the same as is being granted to the complainants in case of delay
possession charges,

28. On consideration of documents available on record and submissions made by
the complainants and the respondent, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. The possession of the
subject unit was to be delivered within stipulated time i.e., by 14.05.2018.

29. However now, the proposition before it is as to whether the allottée who is
getting/entitled for assured return even after expiry of due date of possession,
can claim both the assured return as well as delayed possession charges?

30. To answer the above proposition, itis worthwhile to note that the assured return

is payable to the allottees in terms of the provisions of the Mell dated
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14.05.2015. In the present case, the promoter had agreed to pay a fixed monthly
assured return on the total amount received from the complainants with effect
from 14052017 till obtaining «of Occupancy Certificate of the project. A
comparison between the assured return stipulated under the Mol) and the
delayed possession charges payable under the proviso to Section 18(1) of the
Act, 2016 reveals that the assured return is more benelicial to the allottees. By
way of the assured return clause, the promoter assured the allottees of a specific
monthly compensation until the unit is put on valid lease. Moreover, the interest
of the allottees continues to remain protected even after completion of
construction, as the assured return is payable till the unit or space is actually
leased out. The underlying objective of delayed possession charges, namely
safeguarding the interest of the allottees for continued use of their funds by the
promoter bevond the stipulated date of possession, stands duly satisfied by the
payment of assured return after the due date of possession. Accordingly, the
allottees are entitled to receive either the assured return or delayed possession
charges, whichever is higher, for the relevant period.

Accordingly, the Authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under section
L and assured return is payable evenafter the date of completion of the project,
then the allottees shall be entitled to assured return or delayed possession
charges, whichever is higher without prejudice to any other remedy including
compensation.

Furthermore, the respondent promoter states that first lease with regard to the
subject unit has already been executed on 24.07_2020. However, the respondent-
promoter can lease out the subject unit only after obtaining the Occupation
Certificate, The building cannot be considered complete or in a habitable

condition until the Occupation Certificate is granted by the competent Authority.
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In view of the above, the letter regarding the agreement for lease appears to be
amere ploy by the respondent to evade the liability of paying the assured return.
The occupation certificate for the unit was obtained only on 14.08.2024. The
validity of the said lease can be considered only after obtaining the Occupation
Certificate, i.e., on 14.08:2024, and the hability shall extend up teo the date of
possession is offered after obtaining the Occupation Certificate,
In the present complaint, as per clause 4 of the MOU dated 14.05.2015, the
amount on account of assured returns was pavable from effective date i.e.,
1052017 up to the commencement of the first lease which was executed on
24.07.2020, The first lease of the concerned unit is not valid in the eyes of law as
the same is been executed before the occupancy certificate. The Occupancy
Certificate of the project in guestion has been obtained by the respondent on
14.08.2024. Possession of the unit has. not been offered by the respondent
Therefore, considering the facts of the present case, the respondent is directed
to pay the assured return to the complainants at the agreed rate ie,
@Rs.1,35,000/- per manth from the effective date i.e, 14.05.2017 till obtaining
the Occupancy Certificate e, 14.08.2024 after deducting the amount already
paid on account of assured return to the complainants.
Accordingly, the respondent is directed to pay the outstanding accrued assured
return amount at the agreed rate within 90 days from the date of this order after
adjustment of outstanding dues, if any, from the complainants and failing which
that amount would be payable with interest @8.80% p.a. till the date of actual
realization.
11l. Restrain the Respondent from entering the lease deed with 3rd party
till the completion of project and handing over the possession to the

Complainants.
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IV. To execute the Sale Deed after the competition of the project after

receiving Completion Certificate and Occupation Certificate, in favor
of the Complainants.

35. Inview of the fact that the complainants have already paid a substantial portion
of the sale consideration towards the subject unit, thé respondent is hereby
restrained from creating any third-party rights, interest, charge, hien,
encumbrance, or alicnation of any nature whatsoever in respect of the said unit,
till the handing over of possession of the unit to the Complainants in terms of
this order.

36. The oceupation/completion certificate has already been obtained by the
respondent on 14.08:2024. Therefore, the respondent/promoter s directed (o
handover the possession of the unit to the complainants/aliottee in terms of the
Moll as well as buyer's agreement executed between them on payvment of
putstanding dues il any, within 60 days: The respondent is further directed to
gl the conveyance deed of the allotted unit executed in their favour in terms of
Section 17(1) of the Act of 2016 on payment of stamp duty and registration
charges as applicable within three months from the date of this order.

H.Directions of the Authority
37. Hence, the authority hereby passes this order and issues the following directions

under Section 37 of the Act to ensure compliance of obligations cast upon the
promoter as per the function entrusted to the authority under section 34(f}):

[. The respondent/promoter is directed to pay the assured return to the
complainants at the agreed rate of @Rs.1,35,000/- per month as per
clause 4 of the Mol dated 14052015 from the effective date ie,
14052017 till obtaining of Occupancy Certificate of the project ie.,
14.08.2024 after deducting the amount already paid on account of

assured return to the complainants.
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[l The respondent/promoter is directed to pay the culstanding accrued
assured return amount till date at the agreed rate within 90 days from
the date of this order after adjustment of outstanding dues, it any, failing
which that amount would be payable with interest @8.80% p.a. tll the

date of actual realization.

M. The respondent shall not charge anything from the complainants which
is not part of the Mol or buyers' agréement.

IV, The respondent/promoter is directed to handover possession of the unil
to the complainants/allottee(s) in terms of the Moll as well as buyer's
agreement executed between them on payment of putstandine dues if
any, within 60 days. The respondent is further directed to get the
conveyance deed of the allotted unit executed in their favour in terms of
section 17(1) of the Act of 2016 on payment of stamp duty and
registration charges as applicable within three months from the date of

this order.

38, The complaint stand disposed of.

39, File be consigned to registry.

Ve b
( Phool Singh Saini) [Arun Kumar)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated:20.01.2026

FPage 40 of 40



