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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Date of Order: 27.01.2026
NAME OF THE M /s Neo Developers Private Limited.
BUILDER
PROJECT NAME “Neo Square” ,
5. No. Case No. Case title Attendance
I 3
1. | CR/5932/2024 5K Mittal Garvit Gupta
V /S NED Developers Private Limited | [Eemplunant)
Venkat Rao
" { Respondent)
2, | GR/5933/2024 5K Mittal Garvil Gupta
V /5 NEOQ Developers Private Limited [Complainant)
Venloat Rao [
| 3 | { Resspondent )
CORAM: '
Shri Arun Kumar Chairman |
! Shri Phool Singh Saini Member |
ORDER

This order shall dispose of the aforesaid 2 complaints titled above filed betore
this authority under secton 31 of the Real Estate (Regulation and Development)
Act, 2016 {hereinalter referred as "the Act”) read with rule 28 of the Haryana
Real Estate {Regulation and Pevelopment) Rules, 2017 (hereinafter referved as
“the rules”) for violation of scclion 11{4}{a) of the Act wherein 1t 15 inter alia
preseribed that the promoter shall b responsible for all its obligations,
responsibilities and functions to the allotters as per the agreement for sale/ MOU
executed inter se between parties.

2 The core issues e¢manating from them are similar in nature and the

complainant{s) in the above roferred matters are allottees of the project, namely,

"Neo Sguare” Sector 109, Gurugram heing  developed by the same
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respondent/promoter ie., M/s Neo Developers Pvi. Ltd. The terms and

Comiplaint no. 5932 and 5233 ol
2024

conditions of the buyer's agreements/Moll and fulcrum of the issue involved in

all these cases pertains to failure on the part of the promoter to deliver timely

possession of the units in question, seeking valid offer of possession of the unit

along with assured return, waiver of fit out charges and other reliets.

3. The details of the complaints, reply status, unit no., date of agreement,

possession clause, due date of possession, total sale consideration, total paid and

amount are given in the table below:

Project Name and Lurai.iﬂn
 Nature of the project

Project area | 3.08 acres
Occupation certificate ] | 14.08. ﬁﬂ.&a}
. = AF e (022
ar. Complaint | 1100 Mt of | Lease Rental Clause: T of
Mo [ no. & sire secution of | the Moll
Title, and ERA Shall
Date of liling
of complaint
| a
I ER AL AR v BHA: Lty Fef the Mol
4 ' .
Prigsrity Huit Dr'm,“" OLAET 1 a) “rhat the fesponsibity
S R Mtal | raa Al {pape 277 of:| of epsistrrind e
Vs NEL complaint] | e wheretpen D Allottee(s)
Devedopirrs | 5V oo sfrendT e endieleo tee v the
bl 00 Sey. 1L MO iegse dentody
Limitml
i page I 30 al s 0 2019 :'-',rh,r I cade af uny .fn-:'rr'rn':" i
DOF: womplainl ) Hiet enehetfly rental in expess of
e 122024 £S5 i i Asswpred  CHetarm af
lmge 53 8L Glca 170 porsq b, Hiesamo
qrorpiiamt )

DOFAC:
A A

RR: 1H.1 12025

shenall dee divvidedd (o theseeeiiee df
Sithi) retweren Allordeels ) o
[l Ernrnpaceny

o) In vose et Ry Pl s
Pl SR DTS penr Sig B
then dmothel wove
sl pory P shd tleell oady fer
the period. of fied enfeced

_I "Neo ‘w:luﬂlr_" Sector 109, L:uru;z_mm Haryana

| Commercial Colony

Total Sale
Lonsideration /

Total  Amount
paid by the
complainant
LR i,

& R T

[an per  guaymaend
plan at page no. 45
inf ronaplsint)

1L 0
14,84, 050/
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reply]
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Cotnpldint no, 5932 and 5933 of
AL
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r_|_||' Ear i anr ol s
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fewse renfols”

".'-",!'.l_a__l Ircersr el ermy e rense i
Sz ety rentein e of
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AP
LA 00y
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abiligulion b Jedie oul Hhe
premises. on hetenlf ool the
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I [As per pege s S6ond phe

I cuprprining )

| Reliefs sought by the complainant -

1. Kespondent bedirected to make payment tovards the assuved vetiara Bl the commeniement of the
first L of the unit along with inferest as per Liw.

2 Respomlent be dicected to make payment of delayed interest on i amoust paid by thie Complaisat
[eom e due date of offer o] posyession Gl the dote of isswance of the valid nffer of possession.
3 Dhireet the Respondent tossue a valid oller of possession ol the unit with progeer bifurdation of the

demanded amount as per the specilications and terms as provided in the Buyers Agreemoent.
A, IMrect the Bespondent to revodee the lette rs dated 030122025 aind 010534025
5. Uirect the Respondent 1o ook tie letter dated 28,02 2025 demanding fitout charpges,
Respondent be directed not toocharge any ilegal demands under the gark ol Titoul charges, |
‘development charpes’, ‘labour cess™ aml 'FTTH
Respondent be divected to lease the wnit in question atter the ofler of possessaon on behalf of the
Complainait as per the termsof the slfetmen and make payment towards the guaranteed |ease

rental, :
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B 1o case the Respondent does not lease gutl the unil tany prospective allottee [or one yedr feoo the
date of receipt of occupation certificate, thes the Respondent would be lable to make payment
towards Tease rental from the date ol Fapseof ane year from the date of receip ol Doodpation
corlificate or boo demireate the unit. and handeser thie physical possession ol the ot o the

Complaimsiank.

9. Hespondent be ditected not 1o terminate the allotment or cveate thisd party rights on the allotasd
umit fupace,

1. Hespondem not to raise any payment démand which is in o contrary to the agreed terms of the
al et

Note: In the table referred above certain abbreviations have been UEJL;II.Thl'}' are clalraled as

follows;
Abbrewvaiation Full form
DiaF Diate of liling of complaint

OFAC  Date of filing of amcnded complaint

BEA Builder Buyer's Agreement

MO Memoranduwm of Understanding |
AP Aot pard by the allotbes /s I
TaLC Total Sale Consideralion

HH Reply received

4. The aforesaid complaints were filed by the complainant-allottes(s) against the
promoter on account of violation of the builder buyer's agreement/Moll
executed between the parties in respect of subject unit for not handing over the
possession by the due date, secking the delayed possession charges, assured

return, revoking illegal demands and setting aside the other charges.

5 The facts of all the complaints filed by the complainant-allottee(s) are similar.
Out of the above-mentioned cases, the particulars of lead case CR/593Z/2024
titled as § K Mittal Vs. M/s Neo Developers Pvt, Ltd. are being taken into
consideration for determining the rights of the allottee(s) qua the relief sought

by them.

A.Project and unit related details.
6. The particulars of the project, the details of sale consideration, the amount paid

by the complainant(s), date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:
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CR/5932 /2025 titled as § K Mittal Vs, M/s Neo Developers Pyt Ltd.

H ARER L Complaint ntazai‘;i;& and 5933 of J

—— —_——— —

5. N. | Particulars Details
Name of the project Neo Square, Sector-109, Gurugram
Z. Project area .08 acres
7 Mature of the project Commercial colony
4. RERA Registered or not | Registered

Vide no. 109 of 2017 dated 24082017 valid
up ta 22.02.2024

5 DTCP License no. 102 of 2008 dated 15.05.2008 valid up to
14.05.2025
6. Unit no. Priority no. 2447, 5 Floor, 300 sq.ft. arca

[as per offer of possession letter dated
06.03.2025 on page no. 16 of reply)

7 Date of Moll 05.01.2017

[ As on page no. 53 of complaint)

8. Date of cxecation of | 05.01.2017

apartment buyer's | (As onpage no. 27 of complaint)
agreement
9. Possession clause Clause 3 of Molf

“The company shall complete the constriction
af the said building/complex within which the
said space is located within 36 months from the
date of execution of this agreement or from the
start of construction whichever i later and
apply  far grimt of completion/occupancy
certificate, The company on grant  of
occupancy/completion certificate shall issue
final letters-to the allottee who shall within 30
days, thereof remit all dues.”

10. | Lease Réntal Clause 7(a) “That the responsibility of assured returns
owhiereupon the Allottee(s) shall be entitled
to recerve the lease rentals”

“7(h) In case of any increase in the monthly
rental in excess of the Assuved Heturm of
Rs.53.17/- per sq. ft, the same shall be divided
in the ratio of 50:50 hetween Allottee(s] and
the Company.”
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“Fe) Incase monthly vental is below Re53.1 7/
per Sg. Ft, then in thot vase company shall pay
the shortfall only for the perfod of first entered
lease. After the lease with the first tenant comes
to an end the company shall be under no
obligation to lease out the premises on behalf of
the Allatteefs) or to offer any kind of assured
returns.”

(As per pg. no. 55 of the complaint )

11. |Date of start of | The Authority has decided the date of start of
construction construction as 15.12.2015 which was agreed
to be taken as date of start of construction for
the same project in other matters. In
CR/1329/2019 t was admitted by the
respondent in his reply that the construction
was started in the month of December 2015.
12, | Due date of possession | 05.01.2020

(Calculated from date of agreement being

later)
13. | Basic sale | Rs. 14,495,050 /-
consideration [As on page no. 30 of complaint) ]
14. | Amount paid by the Rs.14,89,050/-
complainant [ Az on page no. 19 of reply)

15. | Occupation certificate | 14.08.2024

{as per DTCP website)
16. | Offer of possession 06.03.2025

{page 16 of reply])

17. | Demand for Fit-out 06.03.2025

charges (page 16 of reply]

B. Facts of the complaint.
7. The complainant has made following submissions in the complaint:

i, That the present complaint has been filed by the complainant under section
31 of the Real Estate (Regulations and Development] Act, 2016 read with Rule

28 Haryana Real Estate (Regulation & Development) Rules, 2017 seeking
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1.

il

1.

reliefin respect of the lapses, defaults and unjust and unfair trade practices on
the part of the respondent

That the complainant is a simple, law abiding and peace-loving person. the
complainant has throughout acted as per the terms of the allotment, rules and
regulations and the provisions laid down by law and no illegality whatsoever
has been committed by him in adhering to his contractual obligations. The
booking has been made by the complainant and the payments have been made
by him with all the efforts and hope to fulfil his dream ol his own space for a
peaceful and secured life:

That the respondent offered for sale units in a commercial complex known as
‘NEO Square’ which claimed to comprise of several facilities on a piece and
parcel of land situated in Sector-109, Gurugram, Haryvana. The respondent
stated that it is well established in the business of real estate developmentand
has significant expertise in developing and marketing of commercial
complexes in various parts of India.

That the complainant received a marketing call from the office of the
respondent in the month of January, 2017 for booking in the said project of
the respondent. The complainant had also been attracted towards the
aforesaid project on account of publicity done by the respondent through
various means like various brochures, posters, advertisements ete. The
complainant visited the sales gallery and consulted with the marketing staff of
the respondent. The marketing staff of the respondent painted a very rosy
picture of the project and made several representations with respect lo Lhe
innumerable world class facilities to be provided by the respondent in its
project. The marketing staff of the respondent also assured timely completion

of all the obligations of the allotment.
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v. That the complainant induced by the assurances and representations made by

vi.

Vil

the respondent, decided to book a unit in the project of the respondent as he
required the same in a time bound manner. Accordingly, a unit bearing
priority no. 24A having super area admeasuring 300 sq. ft on 5% Floor for the
basic sale consideration of Rs.12,30,000/- was allotted to the Complainant
under the assured return plan.

That the complainant paid a sum of Rs.12,85,350/- towards the said allotted
unitincluding service tax for Rs 55,350/~ @ 4.50 % of basic sale consideration.
The said payment was acknowledged by the respondent vide its receipt dated
05.01.2017.

That the complainant made vocal his objections to the arbitrary and unilateral
clauses of the agreement to the respondent. the complainant repeatedly
requested the respondent for execution of an agreement with balanced terms.
during such discussions, the respondent assured the complainant that no
illegality whatsoever, would be committed by them at that the assured return
payable by the respondent to the complainant would be strictly as per the
norms  prescribed under the provisions of RERA Act, 2016 The
respondent/promoter refused to amend or change any term of the pre-
printed agreement and further threatened the complainant to forfeit the
previous amount paid towards the unit if the agreement was not signed and
submitted. The complainant was left with no other option but to sign the one-

sided agreement.

viii. That on the said date, a memorandum of understanding (MOU) was

executed between the respondent and the complainant. as per clause 4 of the
MOU, the total basie sale consideration of the unit was Rs. 12,30,000/- and
vide the said clause the respondent acknowledged the receipt of

Hs.12,85,350/- as paid by the complainant. The respundent had categorically
Pape 8 of 42
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assured at the time of the booking that it would be diligent in making payvment
towards the assured retarn and in adhering to its contractual ohlisations, it is
submitted that as per clause 4 of the said mou, it was agreed that the
respondent would pay monthly assured return of R$.19,500/- on the total
amount received with effect from 05.01.2017 till the ‘commencement’ of first
lease. The relevant portion of Clause 4 of the MOU is reproduced hereunder.
“The Company shall pay o moenthly assured return of Rs. 19500/~ (Rupees Nineteen Thaousand
Five Hundred Only) on thetotal amount received with effect from 05- fon- 2007, The maonthly
assured retirn shall be paid to the Allotteefs) until the Commencement of the first lease on
the sedd umit. This shall bepaid from the effective date”
ix. Furthermore; it was also agreed vide clause 7(a) of the said mou that the
responsibility of assured returns to be paid by the company would cease on
commencement of first lease of the said unit and thereafter the allottee would
be entitled to receive lease rentals, Clause 7(a) of the said MOL is attached
herewith :-
“Fra). That the responsibility of asswred retwrns to be pard by the
Compeny shall cease on commencement of the first lease-of the said wir

whereupon the Allottee(s) shall be entitled 1o receive the lease rentals.”

That the complainant paid another sum of Rs.1,42.200/- to the respondent
vide cheque no.307427 dated 03.10.2017 towards EDC and 1DC strictly based
on the demands raised by the respondent. Subsequently, the complainant paid
a sum of Rs.61,500/- to the respondent on 15052017 towards VAT. The
respondent accordingly acknowledged the receipt of the said amount vide
receipt dated 15.05.2017.

xi. That the complainant had paid a sum of Rs.14,89,050/- out of the total sale
consideration of Rs.12,30,000/- {more than 100%) as evident from Lhe
receipts issued by the respondent acknowledging the said payments.
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xii. That the respondent finally, after a considerable delay, sent a demand notice

and offer of possession dated 06.03.2025 intimating the complainant that the
unit allotted to them was ready for possession as the respondent had obtained
the secupation certificate. On-going through the terms of the offer of
possession, the complainant realized that respondent had failed to adjust the
amount of the monthly penalty as assured by the respondent,

wiil. It is pertinent to mention herein that the respondent vide the said letter
has demanded addilional amounts against labour cess, FTTH, Development
charges, Interest on delayed payment and fitout charges. The complainant was
in complete shock and was surprised to note that the respondent vide the said
demand letter and offer for fit-out illegally demanded the amount of Rs.
5.62,984/-

xiv.That the respondent has illegally demanded Rs. 7,500/ towards labour cess
and Rs. 6,490 /- towards FTTH. The respondent has demanded FI'TH without
even disclosing what the said component is and how the said can unilaterally
hecome part of the sale consideration of the unit. The said demand is vague
and hence not payable by the complainant.

xv. The furthermore, per the judgment titled 'Varun Gupta Vs Emaar Mef Land

Limited’, it has aleeady been decided that the payment against labour cess
cannot be demanded by the promoter. Henee, there are no grounds for the
respondent to cliim and demand labour cess and FTTH charges from the
complainant and the same are liable to be revoked.

wvi.That the respondent has illegally and in a completely malafide manner
demanded Rs. 2,12,400/- as development charges. It is su hmitted that the
responident has already demanded charges against the external development
Charges [EDC) of Rs. 1.26,300/- and against the Internal Development

Charges (IDC) of Rs. 15,900/~ and the said fact is evident from a perusal of
Page 10 of 42
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Annexure-l of the offer of possession. When charges towards EDC and 1DC
have already been demanded and forms part of the pre-decided total sale
consideration amount, there is no question to demand payment against Lhe

development charges.

wvil.  The respondent in the said letter charged interest of Rs. 1,635,365/~ from

the complainant. The said interest is charged on baseless grounds asthere has
been no delay on part of the complainant in making the payment towards the
sale consideration of the said unit. It is also pertinent to mention herein that
the respondent has not even provided any explanation or justification of
charging such ‘additional amount from the complainant. Hence, the

respondent cannot demand unlawful interest from the complainant.

xviii. The respondent has illegally demanded Rs. 1.61438/- from the

complainant. The said demand has been raised despite this hon'ble authority
directing the respondent not to raise any such demand towards VAT while
deciding complaint titled "S.K Mittal V.5 M/S Neo Developers Private Limited
bearing complaint no. 4282 of 2020.

xix. That the complainant were shocked to see that vide the letter of possession,

XX,

respondent illegally demanding an additional amount of Rs. 885,000/~ as fit-
out charge from the complainant. The parameter of fit-out charges never
found mentioned in buyer's agreement or in the MOU and the complainant
was informed about the same for the first time at the time of receipt of the
letter dated 06.03.2025 only. There is no lotus or ground for the respandent
to have demanded such fitout charges from the complainant especially when
no such demand has been defined in any of the agreement/Moll executed
between the parties.

That it is pertinent to mention here that the respondent failed to remit the

amount of the assured return and lease rental as agreed upon between the
Pape 11 of 42
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parties in the mou dated 05.01.2017 and despite the repeated reminders by

the complainant. morecover, despite the lapse of due date within which the
construction of the said project was to be completed, the needful was not done
by the respondent, thereby compelling the complainant to file a complaint
titled 'S.K Mittal V.s M /s Neo Developers Private Limited” bearing complaint no.
4282 of 2020 before the hon'ble real estate [Regulation and Development)
Act, 2016, Gurugram secking the relief of the handing over ol possession and
payment of delayed possession charges, This Hon'ble Authority vide order
dated 17.11.2021 instead of granting the relief of delayed possession charges
ordered that assured returns till the commencement of first lease is to be
given to the complainant. The relevant part of order dated 17.11.2021 is
reproduced herein below :-

at The respondent is directed to pay assured return as agreed
upon till the commencement of first lease of the allotted wnit
as per-clanse 4 of the memorandum of wnderstanding dored
(0500 2017,

B} Sinee the assured return has been alloned il the first fease
of the allotted unit and being beneficial than delay possesyion
cliarees, so the amoat on acconnt of defay possession
charges oy agrecd mpon between the pavties s disallowed

e) It has beer elarified by the authority ina mumber of orders
thar VAT is nor chareeahle in these cases where for the period
(1.04.2014 1o 30.06. 201 7 if amnesty scheme fas been availed
by the promater. I for this period any VAT has been paid, the
same s refundable ncase of availing amnesty scheme availed
by the promoter. Thus, withowt providing justification and
admissibility of VAT demand being raised mow 15 guashed.

xxi. That the complainant has been apprised of the fact that the occupation

certificate of the unit was obtained by the respondent on 1082024 and
hence iz in the position (o lease the unit, gs per law, o the prospective vendeg,
if already not done. As per the terms and conditions of the mou, more
specifically clauses 7(a) read with clause 9(a), the respondent is under an
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obligation to lease ourthe unit to alessec and is liable to provide lease rentals
to the complamant.

xxii.  That it is pertinent to mention herein that similarly aggrieved allottees
have already obtained same reliefs, as demanded by the complainant in the
present complaint from this hon'ble authority including affirmation of the
obligation of the respondent to provide lease rentals from the date of
commencement of the first lease.

xxiii. That moreover as per clause 11 of the mou dated 05.01.2017, the sale
deed had to be executed and registered in favour of the allottee within 45 days
fram the date of receipt of occupation certificate. the complainant requested
the respordent to proceed for registration of the unit with resards to stamp
duty antd conveyance deed. It is submitted that even s per the terms of the
aereement, the respondent was duty bound and had a contractual obligation
to execute the conveyanece deed of the unit in favour of the complainant.

xxiv.  Thatit is pertinent to mention here that the complainant thereafter from
time o time kept on fallowing up with the respondent and requested them to
comply with its contractual obligations and execute the conveyance deed. ILis
pertinent to mention that the respondent has failed to pay any heed to the
genuine concerns of the complainant and has again failed miserably to comply
with the timeline itprovided to execute the conveyance deed towards the unit
in question,

wiv.  That the respondent has misused and converted toits own use the huge
hard-earned amounts received from the complainant and other buyers in the
project in a totally illegal and unprofessional manner and the respondent has
heen least bothered about the timely execution of the conveyance decd. The
respondent has deliberately, mischievously, dishonestly and with mala fde

matives cheated and défrauded the complainant. it is submitted thal as per
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section 4(2)(g] of the real estate (regulation and development) act, 2016, a
promoter i5 bound to submit proforma of the conveyance deed proposed to
be signed with the allottees. thus, in its deliberate and illegal omission 1o get
the conveyance deed repistered and signed, the respondent has failed to
comply with the provisions as laid down in law.

xxvi. That the complainant has been duped of his hard-earncd money paid to
the respondent regarding the unit in question. the complainant requested the
respondent to execute the conveyance deed in his favaur but the respondent
has been dilly-dallying the matter. It is a settled law that the title of the unit 15
only conferred post execution and registration of conveyance deed. the
complainanl has been running from pillar to post and has been mentally and
financially harassed by the conduct of the respondent. The complainant has
an apprehension that the respondent will illegally demand additional charges
fram the complainant and until the same is paid, the respondent will not
execute the conveyanve deed in favour of the complainant. Hence, the
complainant is entitled to a relief that the respondent cannot charge /demand
any additional charges from the complainant for the purpose of execution of
conveyance deed except the applicable charges towards stamp duty and
registration charges:

sxvii.  That the respondent by adopting unfair trade: practices, misusage of
funds, failed to éxecute the convevance deed of the unit allotted to the
complainant, Moreover, apart from ¢lause 11 of the mou and clause 5.5 of the
buyer's apreement; the obligation to execute the conveyance degd has been
detatled in the provisions of real estate [resulation and development) act,
2016 as well. it is submitted that as per section 11(4)(t) and section 17 of the
reatl estate (regulation and development) act, 2016, the prometer is duty

hound to execute a registered conveyance deed in favour of an allotee,
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xxviii. That there is an inordinate delay of several years up to November 2024

and il date basic regquirements including payment of léase rentals and
execution of conveyance has not been completed due to default of respondent.
The said failure is not attributable to any circumstance except the deliberate
lethargy, negligenceé and unfair trade practices adopted by the
respondent/promoter. The respondent has been brushing aside all the
requisite norms and stipulations and has accumulated huge amount of hard-
earned money of various buyvers in the project including the complainant and
are unconcerned about the complying with the terms of the agreement, mou
and even the provisions laid down by law, despite repeated assurances.

xxix. That the respondent has niisappropriated and siphoned the funds of the
complainant and by doing so, cheated the complaimant. The complainant had
trusted the respondent with a dream to have a unit to themselves but the
respondent has breached the trust of the complainant and snatched away such
driam and also caused huge financial losses to the complainant.

xxx.  That the cause of action for the present complaint is recurring one on
account of the failure of the respondent to perform its obligations within the
apreed time frame. the cause of action againarose when the respondent failed
to provide lease rentals after obtaining the occupation certificate and when
the respondent filed o execute the conveyance deed in favour of the
complainant as per the terms of the mou and agreement.

C. Relief sought by the complainant
£ The complainant has sought the following relief{s):

1] Direct the respondent to provide lease rentals to the complainant from the
date of ‘commencement’ of the first lease. if the ‘commencement’ of the

first lease has already started, then the said lease rental amount be paid
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along with interest at the applicable rate to the complainant by the
respondent.

2) Respondent be directed, as per section 17 of the RERA act, 2016 read with
clause 11 of the mou to execute and get registered conveyance deed /sale
deed in favour of the complainant.

3) Respondent be directed not to charge/demand any additional charges
from the complainant for the purpose of execution of conveyance deed
except the applicable charges towards stamp duty and registration
charges.

4) Direct the respondent to revoke the illegal charges demanded vide
demand letter & offer for fit-out dated 06.03.2025.

5] Direct the respondent not to demand any fitout charges from the
complainant.

6] The respondent be directed not to charge the labour eess FTTH charges,
interest on delay payment and VAT charges. further, the respondent be
directed not to charge development charges of Rs. 2,12.400/- from the
complainant or any amount towards development charges from the
complainant.

D.Reply by the respondent
9. The respondent has contested the complaint on the following grounds:

i, That the complainant with an intention of earning a lease rental and assured
remurn invested in the instant project and submitted a booking application
form, requesting the respondent to allot a unit/space, admeasuring 300 sq.
ft..super area in the project "NEO Square” (hereinafter referred o as the

“Project).
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1ii.

v

vi.

vil.

That, considering the request of the complainant, the respondent allotted a
unit bearing priority no. 24 A, on 5™ Floor, admeasuring 300 sq. ft. super avea,
(hereinafter referred to as the “Sufyject Unit/Unit.

Thereafter, the respondent made multiple requests to the complainant to
visit the office of the respondent for executing the builder buyer's agreement
and other agreements/documents with respect o lease rental, assured
return ete. however, the complainant failed to come forward to do the
needful.

That after much persuasion by the respondent, the complainant came
forward and excouated the builder buyer's agreement on 05012017
(hereinafter referred to as the "BBA),

Since, the complainant has invested in the project to earn assu red returns
and lease rental by getting the unit leased out through respondent, theretore
a memorandum of understanding dated 05.01.2017 (hereinafter referred to
as the “MOLT) was executed between the parties, recording the lease grant
rights.in favor of respondent, termis and conditions of payment of assured
return and lease rental; fit-out charges etc.

It is noted herein that sinee the building was completed way before the grant
of the occupation certificate, therefore, prospective lessees were
approaching thé respondent for taking the units in the project. that the
respondent was anticipating that the occupation certificate would be granted
by the competent authority shortly, and leased out the subject wnit,
requested the complainant to forward to complete the [ormalities with
respect to leasing of the unit.

The Occupation Certificate of the Project was granted by the Competent

Authority on 14.08.2024.
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Thereafter, the respondent sent an offer of possession letter dated
06032025, wherein the respondent requested the complainant to clear the
autstanding amounts payable against the unit.

It is pertinent i note herein that the complainant, despite receiving the
aforementioned demands/reminders, failed to come forward to fulfil his
obligations under the MOU and BBA.

That the present complaint has been preferred by the complainant before the
ld. authority on frivolous and unsustainable grounds and the complainant
has not approached the ld. authority with clean bands and is trying to
suppress the material facts relevant to this matter The complainant is
making false, misleading, fatuous, baseless and unsubstantiated allégations
against the respondent with malicious intent and with the sole purpose of
extracting unlawful gains from the respondent. The instant complaint is not
miaintainable in the eyes of the law, is deveid of ment and is fit to he

dismissed in limine.

xi. The complainant has neither approached the respondent nor ta kenany steps

il

to settle the outstanding dues, despite having full knowledge of the
respondent’s communication dated 06.03.2025, The complainant has
therefore not come forward with clean hands, and the present complaint is
liable Lo be dismissed on this ground alone:

It i subinitted that the persistent non-payment of dues by the complainant
has adversely affected the cash flow of the project, contributing significantly
to delays in project timelines. Many allottees, including the present
complainant, are in default, thereby hampering the financial discipline
reguired for timely execution of the project. Thus, the complainant cannot

now claim any deficiency or delay-attributable to the respon dent.
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iii,

®iv,

BV,

XV,

XVii.

ik

The respondent reserves its right to take appropriate action as per the terms
of the agreement, including but not limited to charging interest on delayed
payments; imposing conseguences for default, or initiating cancellation in
accordance with the contract, rules, and applicable Taw.

It 5 submitted that as per the mutually agreed terms under the
memorandum of understanding (mou), the complainant was mandatorily
required to sign and execute the lease assignment form to enable the
respondent 1o lease out the gaid unit in accordance with the agreed
arrangement.

It is specifically submitted that the respondent had duly issued a letter dated
01.10.2020 calling upon the complainant Lo sign the lease assignment form
so that the process of leasing the unit to a third-party lessee could be initiated
in compliance with the Moll. The said communication was clear,
unambiguous, and required immediate action by the complainant.

However, despite receiving the said letter and being fully aware of the
requirement Lo sign the lease assignment form, the complainant failed to take
any action. no response was received, nor was any attempt made by the
complainant to visit the respondent’s office, complete the formalities, or
express any difficulty in signing the said form.

It is denied that there was any delay or deficiency on the part of the
respondent. On the contrary, the respondent acted diligently and promptly
by issuing the letter dated 01.10.2020, but the complainant wilfully ignored
the same. The complainant’s conduct is mala fide and intended Lo create a
false narrative before this hon’ble authority.

It is submitted that as per the Moll executed between the parties, it was the
complainant's contractual obligation to sign the lease assignment form in

order to enable the respondent to lease out the said unit. Despile issuance of
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MNX.

XL

X1k

KX,

HHIV,

the letter dated 01.10.2020, the complainant failed, neglected, and refused to
sign the said form.

It is submitted that in order to protect the interest of the Complainant and Lo
avoid vacaney of the unit, the Respondent, acting in good faith and in line
with the Moll, still preceeded to lease out the said unit to a suitable lessee.
The respondent took all possible steps to ensure that the complainant does
not suffer any loss due to his/her own non-cooperation.

It is further submitted that the szaid lessee requested certain infrastructure
modifications and fit-out related changes as'a pre-condition for occupation
and commencement of business from the said unit. These changes were
necessary tor finalizing the lease arrangement and ensuring continuity of the
lease.

As per clause 7(d) of the mou, any additional charges, cosls, or expenses
incurred for fit-out modifications or infrastructure changes demanded by the
lessée are required to be borne by the allottee/complainant. This clause is
binding and was duly agreed to by the complainant at the time of execution
of the Moll.

Acting strictly in accordance with Clause 7(d), the respondent undertook the
necessary modification works and incurred additional expenditure solely for
the benefit of the complainant so that the lease could be finalized and the unit
could start generating rental imcome.

It is a settled principle of law that a party in breach cannot take advantage of
his own wrong. the complainant, having failed in both (i) signing the lease
assignment form and (ii) payving the infrastructure modification charges, is
estopped from claiming any rental benefits under the Maoll.

Without prejudice to the submissions made herein above, it is most humbly

subniitted that on the one hand the complainant is seeking payment of
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assured return on the basis of mouw, and on the other hand the complainant

denies their responsibility of payment of outstanding dues under the mou. it
is pertinent to mention herein that the complainant cannot partly rely on the
mvou and claim their right and shrug off their responsibilities under the MOLL
That if the complainant is claiming his right under the mou, then he should
also he ready to fulfil his responsibility under the mouw. it is most humbly
submitted that if the ld. authority considers the right of the complainant in
seeking the payment ol assured return, then the right of the respondent with
respect to leasing of the unit, and payment of fit-out charges under the mou
should also be allowed.

xxv. Itis most humbly submitted that there is no additional demand nor any price
escalation, and the unit sold to the complainant is of the same price. that the
demand of the development charges as have been sought in the demand
letter from the complaimant, which is Bs. 600 per sq. fi., the details of which
are mentioned in Para 15 herein below, equitably distributed amongst the
unit. That under Clause 11 of the BBA, the Complainant has agreed to pay all
applicable charges, including Development Charges, as may be levied at the
time of execution of the BBA or at any future date. Clause 11 of the BBA is

reproduced herein below:
“IL DEVELOPMENT CHARGES, TAXES, CESSES, LEVIES, ETC.

Tiar the Alottce gerees topav all taxes. chirges, fovies, cesses, applivable ds on
dated tmder any name or categoryyhivading and or levied i future on the land and or
satled the complex andior the said spoce o all fdmes, tese woidd be including bud nof
Hmited 0 GST, Development Charges, Stamp Duties, Regisiration Charges,
Fleetrived Enerey Charges, EIXC Cess, (DO Cess, BOCI Cess, Registration Feg,
Adfmimistrative Claroes, Property Tax, Fire Frghrog Tox amd the Lke. Thesi sholl
e paiel on demend and in case of delay. these shall be paverhli with mrerest by the
Allatter,

soovi. Tt s te be noted that this Ld, Authority in Complaint Mo, 755 of 2025, titled

Mahender Singh vs. M/s Neo Developers Pvt Ltd., vide Order dated

16.09.2025, has already decided on the issue of it-out charges, wherein the
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authority has interpreted the clauses of the Moll tocome toa conclusion that
these charges are lawful and valid as per the provisions,

In light of the above referred order and the foregoing submissions, it is
evident (hat the fit-out charges levied by the respondent are as per the
provisions of the said mou and therctore, lawful and wvalid. That the
complainant can-not shy away from fulfilling his obligation under the said
mou, especially when the complainant is relying on the same Mol for
claiming the alleged assured return/penalty-

That it is evident that the entire case of the complainant is nothing butaweb
of lies and the false and frivolous allegations made against the respondent
are nothing but an afterthought and a concocted story. It 1s noted herein that
the complainant has vehemently failed to showcase how a prima facie case
has been built in his favour: Therefore, in view of the aforementioned
submissions, the present complaint is neither maintainable nor the
complainant is entitled to any relief sought in the present complaint. Thus,
the present complaint is liable to be dismissed with heavy cost.

That the relief of assured return is not maintainable before the Authority
upon enactment of the BUDS Act. That any direction for payment of assured
return shall be tantamount to violation of the provisions of the BUDS Act.
That a perusal of Section 13(2) would show that assured return is not a
matter which is contemplated to be included in the agreement of sale. In fact,
the same arises from a separate agreement and is in no manner arising out
of any provision of the RERA 2016.

That the RERA Act, specifically provides for the matters which are mandatory
to be included, this attains more importance where the projoct was an

ongoing project and provisions of the act were being made applicable; in such
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a situation, # strict interpretation of the statutory provisions is being

mandated.

wxxii. That the issues on which a complaint can be filed under the provisions of

KX,

ANV,

HEEW,

RERA 2016, dare also clearly demarcated under Section 31 of the Act. Further,
the Provisions of Section 34 (f) indicate the intent of the legislature; in
relation to the oblizations upon the various parties. A perusal of the same
provisions would show that the RERA 2016 only envisages the enforeement
of the Act amd Rules/Regulations made there under.,

That assured return is not @ matter contemplated under any provision of
RERA 2016 and thus the assumption of jurisdiction by the authority is wholly
illegal and unsustainable in the eyes of law. In this regard the provisions ol
Section 11 highlight the scope of the functions of the Promoter, as envisaged
under the Act. The same also, so do not impose any obligations in relation to
returns of investment.

Thal in exercise of powers under section 84 of the Act, the Government of
Haryana has enacted the “Haryana Real Estate (Regulation  and
Pevelopment) Rules, 2017", The Rules in Rules 3 and 4 specifically provide
the matters in respect of which disclosures are to be made by the promotor
and in particular the promoter in relation to an ongoing project. The rules
also keep “assured return” out of their scope: Rule 8 provides a clear
indication as to the matters which are to be covered under the Agreement of
Sale. ‘The Authority has no jurisdiction to enlarge a matter which is duly
provided for by statute.

That even in case of a newly registered project, assured return is not amatler
which wauld be included in the agreement of sale. The Rule clearly indicated
the extent to which the rights of the allottees are protected, is the matters

contained in the agreement, form of which is provided under the rules. That
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even this agreement does not contain any condition governing assured
returns. Thus, any order of payment of assured return would go beyond the
statute and assumed jurisdiction in a wholly illegal manner.

In thiz regard the aims and object and the obligations and compliances
required to be made by a promoter as enshrined in the Act, 2016 may be
examined. The assured return is an independent commercial arrangement
between the parties which sometime a promoter/developer affer, in order
to altract buyers/investors or users who may Invest either in under
construction or pre-launched /new launched projects. The commercial effect
would generally involve transactions having profit as their main aim. Plecing
the threads together, therefore, s0 long as an amount is ‘raised’ under a real
estate agreement, which is done with profit as the main ain. Such agreement
between the developer and home buyer would have the “commercial effect”
as both the parties have “commercial” interest in the same- the real estate
developer seeking to-make a profit on the sale of the apartment; and the
flat/apartment purchaser profiting by the sale of the apartment. Whereas the
object of promulgation of Act 2016 sums To create and ensure sale ol
immovable property in efficient and transparent manner and to protect the
iterest of the consumers in the real estate sector and not for the profil
purposes.

i thie basis of the above, it may be considered that there s no provision
anider the Scheme of Act 2016 for examining and deciding the issues relating
to the provisions of assured return in an allotment letter/ huilder buyer
agreement for purchase of flat/apartment/plot.

Also, a perusal of the Section 2(d) defining allottee as well as Section 2 (zk)

which defings “Promoter” does not include any transaction regarding
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uaesured return”, Therefore, the Assured Return scheme is beyond the scope
of the Act, 2016 and jurisdiction of the Authority.

wxxix. That us per the provisions of the Act, 2016, the Authority is dressed with the
jurisdiction to adjudicate upon all the complaints arising out of failure of
cither party to Tulfil the terms and conditions of the Agreement lor bale
(buyer's agreement}. However, in the present matter the complainant 13
relying upon the terms of mou which is a distinct agreement than the Buyer's
apreerment and thus, the MOU is not covered under the provisions of the Act,
2016. The said complaint is not maintainable on this basis that there exists
no relationship of builder-allottee in terms of the MOU, by virtue of which the
complainant is raising their grievance.

xl. That the buyer's apreement and the assured return agreement hoth contain
rights and obligations of parties which are not identical of each other
Therefore, both these documents cannot be treated as a single document
enumerating the same rights and obligations. The reliance is place on the
judgement of the Hon'hle High Court of Delhiin the matter of M/s Serenity
Real Estate Private Limited Vs. Blue Coast Infrastructure Development Pyt

Lid. (Arb. P. 796,/2016) wherein the Hon'ble High Court held as under;

*11. ft is apparent from the above that the Arbitrition clause in Hw
Asstured Return Agreement is materially different from the Aroitration
clause contained in the Space Agreement, Although the Agregments are
connoected the rights and obligations of the parties upder the sand
agreements are not identical. Thus, it i difficalt to aceept the
Respondent’s contention that the orintration clause in the spuce
agreement would prevail over the Arbitration clause in the lakér
agrecmenl.

wli. Thus, in view of the above, the present complaint is arising out of the MOU
which i% not maintainable before the Authority and thus, the present

complaint is liable to be dismissed.
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xlv.

xlvi.

That on 21.07.2019 the Central Government passed an ordinance "Banning
of Unregulated Deposits, 20197, to stop the menace of unregulated deposits
and payment of returns on such unregulated deposits.

Thereatter, an act titled as “The Banning of Unregulated Deposits Schemes
Act, 2019" (hereinafter referred to as “the BUDS Act”) notified on 3 1.07.2019
and came into force. That under the said Act all the unregulated deposit
schemes have been hanned and made punishable with strict penal
provisions. That being a law-abiding company, the Respondent upon the
introduction of BUDS Act, cease to make further payments pertaining o

Assured Return to the Allottees/Complainant due above said prevailing

confusion/anomaly. The preamble of the act reads as under:

“An Act to provide for o comprehensivé mechanism to ban f e
unregtlated deposit schemes, other than deposits taken in the ondinary
caurse-of business, and to protect the interest of deposilors and for
mratters connected therewith or incidental thereto.”

That un bare reading of above preamble it is ¢lear that the intention behind

patifying the act is to ban the unregulated deposit schemes to protect the
interest of depositor.

Further, the BUDS Act provides two forms of deposit schemes, namely
Regulated Deposit Schemes and Unregulated Deposit Schemes. Thus, for any
deposit scheme, for not to fall foul of the provisions of the BUDS Act, must
satisfy the requirement of being a ‘Regulated Deposit Scheme’ as opposed to
Unregulated Deposit Scheme. Hence, the main object of the BUDS Act 15 to
provide for a comprehensive mechanism to ban Unregulated Deposil
Scheme.

That the BUDS Act is a central Act came subsequent to the Companies Act and
the RERA Act. 2016, therefore, directing the respondent to pay assurcd

returns shall be violation of the provisions of BUDS Act.
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xhvii.

whviii.

xlix.

That for any kind of deposits and return over it shall be tried and adjudicated
as per the relevant provisions of the BUDS Act by the Competlent Authority
constituted under the Act,

Further, any orders or continuation of payment of assured return or any
directions thereof may tantamount to contravention of the provisions of the
BUDS Act.

That the respondent has offered assured returns to the complainant in lieu
of advance payments received in respect to a unit booked in the project. Itis
mérely an offer of marketing wherehy the immovable property is sold
against a certain consideration and certain percentage whereof is offered as
Assured Beturn over a period of time, which can be treated as passing onof
discount as price realization against such sale through the said offersis much
higher and substantial amounts are received by the respondent at one go
which waorks as working capital for development of project.

That recently a Writ Petition was filed before the Hon'ble High Court of
Punjab & Haryana in the matter of Yatika Led. Vs Union of India & Anr. - CWP-
26740-2022, on similar grounds of directions passed for payment of Assured
Return being completely contrary to the BUDS Act. That the Hon'ble High
Court after hearing the initial arguments vide order dated 22.11.2022 was
pleased to pass direction with respect to not taking coercive sleps in cr ‘iminal
cases recisteréd dgdinst the Petiioner therein, seeking recovery of deposils
bl the next date of hearing. Further, a Civil Writ Petition bearing no.
16896/2023 titled as “NEO Developers Pvt Ltd vs Union of India and
Another” has been filed by the Respondent on similar grounds as in the supra
case before the Hon'ble Punjab and Haryana High Court and the same 18 heen
connected by the Hon'ble High Court with the Civil Writ Petition - 267 4)-

20272 and is pending adjudication.
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li. That as the complainant in the present complaint i seeking the relief of

liv,

assured return/penalty, it is respectfully submitted that such a relief 1s not
maintaimable before this Ld. Authority in view of the enactment of the
Banning of Unregulated Deposit Schemes ACL 2019 (“BUDS Act’). Any
direction for payment of Assured Return /Penalty would amount to vielation
of the provisions of the BUDS Act.

A hare reading of Section 13({2) demonstrates that assu red return/penalty is
not contemplated within the ambit of an agreement for sale. It isa separale
commercial arrangement, independent of the RERA framework.

That moreover, the present complaint is based on the terms of an mou
entered into between the parties, which is distinct irom the builder-buyer
agreement. The jurisdiction of the Authority is confined to disputes arising
from the builder-buyer agreement Since the MOU 15 an independent
commercial understanding, the complaint founded upon it is not
maintainable. Reliance is placed on M/s Serenity Real Estate PvL Ltd. v.
Blue Coast Infrastructure Development PvL. Ltd. (Arb. P. 796/2016, Delhi
HC), wherein it was held that different agreements between the samne parties,
though connected, create distinet rights and obligations.

That as per the terms of the MOU the complainant explicitly agreed to the
complainant thatin case of the tenant desires any infrastructural changes in
farm of sepdrate sewage arrangement or the gas pipeline or any other
charges which involves expense on the part of the allotee(s), then in that
event the same shall be paid by the respondent, strictly within the period ol
15 days from the day of written notification by the company and if the
respondent fails to come forward to tender the payment as demanded by the
complainant then in that event the complainant shall bear the same from its

own pockel.
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lv. That the respondent is raising the VAT demands as per government

resulations. The rate at which the respondent is charging the VAT amount 15
as per the provisions of the Haryana Value Add ed Tax Act 2003. Accordingly,
thi VAT amounts have been demanded from the complainant, as the same
has been assessed and demanded by the competent Authority.

Ivi. That the respondent has not availed the amnesty scheme namely, Haryana
Alternative Tax Compliance Scheme for Contractors, 2016, loated by the
Government of Haryana, for the recovery of lax, interest, penalty or other
dues payable under the said HVAT Act, 2003. To further substantiated the
came, the name of the Respondent is not appearing in the list of Builders, as
circulated by the Excise & Taxation Department Haryana, who have opted for
the Lumpsum Scheme/Amnesty Scheme under Rule 49A of HVAT Rules,
20003

Ivii. That the demand of VAT is done as per clause 11 of the buyer's agreement.
the said clause clearly states that the allottee is liable to pay interest on all
delayed payment of taxes, charges etc. The complainant is linble to pay the
vat demanids as the respondent has not availed any amnesty scheme.

140 All other averments made in the complaint were denied in toto.

11. Copies of all the relevant documents have beenfiled and placed on record. Their
authenticity is not in dispute. Hence, the complaint can be decided on the basis of
these undisputed documents and submission made by the parties.

E. Jurisdiction of the Authority

1. ‘The Authority ohserves that it has territorial as well 48 subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.
E.l Territorial jurisdiction
2. As per notification no. 1/92/2017-1TCP dated 14. 12.2017 issued by Town and

Country Planning Department, the jurisdiction of Real Estate Regulatory
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Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurzgram. In the present case, the project in question is
situated within the planning area of Gurugram District. Therefore, this authority
has complete territorial jurisdiction to deal with the present complaint,

E.Il Subject matter jurisdiction
1, Section 11(#4)(a) of the Act, 2016 provides that the promoter shall be respansible

to the allottee as per agreement for sale. Section 11(4] (a) is reproduced as

hereunder:

Section 11

(4} The promuoter shall-

(i) e responsible for all obfigations, respansibiiities and functions
under the provisions of this Act or the rules ani regulations mode
thereunder or to the allottees s per the agreement for sale, or to the
associdtion of allottees, as the case may be, Gll the conveyance af ull the
apartments, plots ar buildings, as the case may b, to the allottees, or the
common areas to the association of wllottees or thecompetent authority,
us e case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure complionce of the abligations cast
upan Hie promaters, the allottees and the real estute agents under this
Act and the rules and regulations made thereunder,

4. So,in view of the provisions of the Act quoted above, the authority has complete
jurisdiction to decide the complaint regarding non-compliance ol obligations by
the promoter leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later stage.

F. Findings on the objections raised by the respondent.

F.1. Objection regarding the complainant being investor.

5. The respondent has taken a stand that the complainant is investor and not an
allottee fconsumer. Therefore, they are not entitled to the protection of the Act
and are not entitled to file the complaint under Section 31 of the Act. The
Authority observes that any aggrieved person can file 4 complaint against the
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promater if the promoeter contravenes orvinlates any provisions of the Act or
rules or regulations made thereunder. Upon careful perusal of-all the terms and
conditions of the buyer's agreement dated 05.01.2017, it is revealed that the
complainant is buyer, and he has paid a total price of Rs.14,89,050/- to the
promoter towards purchase of a unit in its project At this stage, it is impaortant
to stress upon (e definition of term allattee under the Act, the same s

reproduced below for ready reference:

“20d) “allottee” in relation to a real estate project means the person to' whama
plot, apartment or hiilding, as the case may be, has been allotted, sorld
(whether as frechold or leasehold] or otherwise transferred: by the
promuter, and inchades the person who subsequently acquires the soid
alfutment through sale, tronsfer or otherwise but does nat include o
person fo whom such plot, apartment or building, us the cose may be, is
given on rent;”

In view of above-mentioned definition of "allottee” as well as all the terms and

conditions of the agreement, it is crystal clear that the complainant is allottees
as the subject unit was allotted to them by the promaoter. Further, the concept of
investor is not defined or referred in the Act. Moreover, the Maharashtra Real
Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006O00DDN010557 titled as M/s Srushti Sangam Developers Pvt. Lid. Vs.
Sarvapriva Leasing (P) Lts. And anr. has also held that the concept of investor
is not defined or referred in the Act. In view of the above, the conlention of
promoter that the allottees being mvestor are not entitled to protection of this
Act stands rejected,

F.1l Objection regarding the project being delayed because of force

majeure circumstances.

The respondent/ promoter has raised the contention that the construction of the
project has been delayed due to force majeure circumstances such ban on
construction due to orders passed by NGT, EPCA, Courts/Tribunals/Authorities,

ete. As per Mol, the due date of possession was 05.01.2020. It is observed that
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orders passed by NGT banning construction in the NCR region was for a very

short period of time and thus, cannot be said to impact the respondent leading

o such a delay in the completion, Moreover, some of the events mentioned above

are of routine in nature happening annually and the promoter is reg uired to take

the sante intg consideration  while launching the project. Thus the

nromoter/respondent cannot be given any leniency on based of aforesaid

reasons and it is well sertled principle that a person cannot take benefit of his

OWT WTOng:

G. Findings on the relief sought by the complainant.

I1.

111.

V.

VI.

Direct the respondent to provide lease rentals to the complainant
from the date of ‘commencement’ of the first lease. if the
‘commencement’ of the first lease has already started, then the said
lease rental amount be paid along with interest at the applicable rate
to the complainant by the respondentL

Respondent be directed, as per section 17 of the RERA act, 2016 read
with clause 11 of the mou to execule and gel regisiered conveyance
deed/sale deed in favour of the complainant.

Respondent be directed not to charge/demand any additional
charpes from the complainant for the purpose of execution of
conveyance deed except the applicable charges towards stamp duty
and registration charges.

Direct the respondent to revoke the illegal charges demanded vide
demand letter & offer for fit-out dated 06.03.2025.

Direct the respondent not to demand any fitout charges from the
complainant.

The respondent be directed not to charge the labour cess FTTH

charges, interest on delay payment and VAT charges. fturther, the
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respondent be directed not to charge development charges of Rs.

2.12,400/- from the complainant or any amount towards
development charges from the complainant.

VIL. Direct the respondent to issue a valid offer of possession of the unit
with proper bifurcation of the demanded amount as per the

specifications and terms as provided in the buyer's agreement.

VIll. Direct the respondent to revoke the letters dated 03.01.2025 and

.

10.

01.03.2025.
1X. Respondent be directed not to charge any illegal demands under the
garb of ‘fitout charges’, ‘development charges’, ‘labour cess’ and
‘FTTH'.
The above mentioned reliefs are interconnected and arise out of the same cause
af action, and therefore are being taken together.
The Authority observed that in complaint titled S.K Mittal v. M/s Neo
Developers Private Limited Bearing Complaint No. 4282 of 2020, the
Authority, vide order dated 17.11.2021, held that the respondent is liable to pay
assured returns to the complainant in terms of clause 4 of the MOU dated
05.01.2017 till the commencement of the first lease of the aliotted unit It was
further observed that since assured returns are more beneficial in nature, the
claim for delay possession charges is not sustainable and stands disallowed, The
Authority also reiterated that no VAT is chargeable for the peried 01.042014 10
30.06.2017 where the promoter has availed the amnesty scheme, and any sueh
unjustified demand is liable to be quashed.
It is submitted by the complainant that the complainant has approached this
Autherity by way of the present complaint on account of a fresh cause ol action
arising subsequently, inasmuchas new and arbitrary demands have been raised

by the respondent and the occupancy certificate ol the project has alse been
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obtained on 14.08.2024. In view of the changed circumstances, the complainant
has sought revised reliels before this Authority, inter alia, seeking direction Lo
the respondent to pay lease rentals from the date of commencement of the tirst
lease (along with applicable interest, if already commenced), to execute and
register the conveyance deed in terms of Section 17 of the RERA Act, 2016, to
restrain the respondent from levying any charges excepl stamp duty and
registration charges, to quash illegal demands raised vide demand letter and fit-
aut offer dated 06.03.2025, to restrain the respondent from charging fit-out
charges, labour cess, FTTH charges, interest on delayed payment, VAT, and
development charges, toissue a valid offer of posses sion with proper bifurcation
of charpes. and to revoke letters dated 03.01.2025 and 01.03.2025. The
complainant has further prayed that the respondent be restrained from raising
any illegal demands under the guise of fit-out charges, development charges,
labour cess, and FTTH charges.

The complainant is seeking reliefs w.rt putting the unit on lease as well as lease
rental as per Mol. The Authority observes that vide Clauses 7(a), 7(b) and 7{c)
of the MoU dated 05.,01.2017, it was agreed that the respondent would make
payment of lease rentals at Rs.53.17 /- per sqg. i, per month to the complainant
from commencement of first lease. The said clause of the MOU 15 reproduced
hereunder:

“Zta] That the responsibility of assured returns to be paid by the Company shall
cease on commencement of the first lease of the said unit whereupon the Al lertteefs)
shall be entitled to receive the lease rentals.

7(b) In case of any increuse in the monthly rental in excess of the Assured Return
of Rs.53.17/- per sq. ft., the same shall be divided in the ratio of 50:50 between
Allottee(s) and the Company.

7(e) In case monthly rental is below Rs.53:17/- per Sq. Ft, then in thot case
compuany shall pay the shartfall only for the period of first entered lease. After the
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lease with the first tengnt comes to.an end the company shall be under no
abligation to lease out the premises on hehalf of the Allottes{s] or to offer any kind
of assured returns.”

Further; vide clause 8(a) of the Mol that the respondent was Lo [inalize the terms
for leasing the premises with a perspective lessee. Since, the occupation
cortificate of the project in question has already been received by the
respondent-promuter fram the competent authority on 14082024, the
respondent is directed Lo put the unit allotted to the complainant on leaseand Lo
pay lease rental at the agreed rate as per the'terms of the memorandum of
understanding dated 05.01.2017.

The complaiiiant is seeking reliel wort execution of conveyance deed of the umt
in question in their favour. The Authority observes that as per Section LL{4)(f)
and Section 17(1) of the Act of 2016, the promoter is under an abligation to get
the conveyance deed executed in favour of the complainant. Whereas, as per
Section 19(117 of the Act of 2016, the allottees are also obligated to participate
rowards registration of the conveyance deed of the unit in.question.

The occupation/completion certificate has already been obtained by the
resporident on 14.08.2024. Therefore, the respondent/promoter is directed to
handover the possession of the unit to the complainant/allottee in Lerms uf the
Muoll as well as buyer's agreement executed between them on payment of
outstanding dues if any, within 60 days. The respondent is further directed to
get the canveyance deed of the allotted unit executed in their favour in terms of
Section 17(1) of the Act of 2016 on payment of stamp duty and registration
charges as applicable within three months from the date of this order.

The complainant has further sought relief regarding the waiver of various
ancillary charges, penalties, rates, and other monetary demands which,
according to them, do not form part of either the Buyers' Agreement dated
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05.01.2017 or the Moll executed on the same date. The impugned demand letter

dated 06.03.2025 reflects components such as [FMS, Development Charges,
FTTH charpes and Labour Cess, which have been objected to by the complainant.
The Authority of the view that:

= Labour cess
Labour cess is levied @ 1% on the cost of construction incurred by an

employer as per the provisions of sections 3(1) and 3(3) of the Building and
Other Construction Workers' Welfare Cess Act, 1996 read with Notification
No. 5.0 2899 dated 26.09.1996. It is levied and collected on the cost of
construction incurred by employers including contractors under specific
conditions. Morcover, this issue has already been dealt with by the authority
in complaint bearing no 962 of 2019 titled as “Mr. Sumil Kumar Gupta and
Anr. Vs Sepset Properties Private Limited” wherein it was held that since
labour cess is to be paid by the respondent, as such no labour cess should be
charged by the respondent. The authority is of the view that the allottee is
neither an employer nor a contractor and labour cess is not a tax but a fee.
Thus, the demand of labour cess raised upon the complainant is completely
arbiteary and the complainant cannot be made liable to pay any labour cess
to the respondent and it is the respondent builder who 15 solely responsible
for the disbursement of said amount.

= Development charges
The undertaking to pay the development charges was comprehensively set

out in the buyer agreement in clause 11. The said clause of the agreement is

reproduced hereunder: -

*11.

That the Allotiee agrees to pay all taxes, charges. Levies, cesses,
applicable as on dated under any name or calegory heading and or
levied in future on the land ard or the said complex and/or the said
space at all times, these would be including bur not limited (o GxT.
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pPevelopment charges, Stamp Duties, Registration Charges,
Electrical Energy Charges, EDC Cess, IpC Cess. BOW Cess,
Registration Fre, Administrative Charges, Property Tax, Fire Fighting
Tux und the like, These shall be paid on demand and in case of
delay. these shall hie payable with interest by the Allottee”

In light of the aforementioned facts, the Authority is of the view that the said
demand for development charges is valid since these charges are payable to
various departments for obtaining cervice connections [rom the concerned
departments including security deposit for sanction and release of such
connections in the name of the allottee and are payable by the allottee. Hence,
the respondent is justified in charging the said amount. In case instead of
paying individually for the unit if the builder has paid composite payment in
respect of the development charges, thei the promoter will he entitled to
récover the actual chareges paid to the concerned department from the allottee
on pro-rata basis ie depending upon thearea of the urit allotted to Lhe
complainant viz- A-viz the total area of the particular project. The complainant
will alse be entitled to get proof of all such payment to the concerned
department along with a computation proportionate to the allotwed unit,
hefore making payment under the aforesaid head.

« FTTH Charges

The respondent during proceedings dated 16.,09:2025 apprised the Authority
that the respondent is liable to raise the said demands under clause 11 as had
been agreed between the parties. The Authority takes a note that Clause 11 as
already elaborated above does not mention about the FTTH charges being
payable by the complainant. Hence, the respondent shall only raise demand as
per the agreed terms of the agreement and Mol executed between the parties.

» Holding charges
‘The term holding charges or also synonymously referred Lo as non-oceupancy

charges become payable or applicable to be paid if the possession has been
Pige 37 of 42
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offered by the builder to the pwner/allottee and physical possession of the
unit niot taken over by allottee, but the flat/unit is lving vacant evenwhen it is
in a ready-to-move condition. Therefore, It can be inferred that holding
charges is something which an allottee has to pay for his own unit for which
he has already paid the consideration just because he has not physically
occupied or moved in the said unit

111 the case of Varun Gupta vs Emaar MGF Land Limited, Complaint Case no.
4031 of 2019 decided on 12082021, the Hon'ble Authority had already
decided that the respondent is not entitled to claim holding charges from the
complainant at any point of time even after being part of the builder huyer
agreement as per law settled by the Hon'ble Supreme Court in Civil Appeal
nos. 3864-3899/2020 decided on 14.12.2020. The relevant part of same is

reitorated as under-

3. mEdd s far as heldite charses are concerned. the developer
faving received the sale constileration pertliing 1o fose By holding
pisssession of deealloned flar cxccepi that i wowid he Feqriired tey mraiintarin e
apirrtmeent. Therefore,  the folding charges will st be pevable. fe Hie
developer. Even in o cose where the possession s been delayed an account
af tre allottee having not paid the entire sitle consideration, the developer
shiafl mot be entitled fo any holding charges though i would be erititied fo
frterest for the period te payment 5 defayed.

Thercfore, in view of the above the respondent is directed not to levy any holding
charges upon the complainant.

« Maintenance charges
In the case of Varun Gupta vs Emaar MGF Land Limited, Complaint Case no.
4031 of 2019 decided on 12.08.2021, the Hon'ble Authority had already
decided that the respondent is right in demanding maintenance charges at the
rates’ prescribed in the builder buyers agreement at the time of offer ol

possession, Howewver, the respondent shall not demand  the advance
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maintenance charges for more than one year from the allottee even in those
cases wherein no specific clause has been prescribed in the agreement or where
the AMC has been demanded for more than a year,

o VAT

16. Insofar as the issue pertaining to levy ol VAT is concerned, the principle of Res
Judicata squarely applies in the present case. It is an admitted position that the
Authority, in carlier proceedings, has already adjudicated upon the applicability
and admissibility of VAT for the relevant period and has issued clear directions
in that regard. Once the issue has been conclusively determined between the
parties by a competent authority, the same cannot he re-agitated or reopened in
subsequent proceedings, Therefore, the respondentis es topped from raising the
demand of VAT afresh;and the same, being hit by the principle of Res Judicata,
is liahle to be set aside.

17. The respondent, vide letter dated 06.03.2025, raised a demand of Rs.8,85000/-
towards fit-out charges and directed the complainant to remit the said amount
in Favour of a third party, namely H5 Hospitality LLP, by furnishing bank details
not pertaining to the respondent company. The complainant ohjected to the said
demand on the ground that such charges were neither contemplated under Lhe
Agreement nor under the Moll executed between the parties. It is pertinent to
note that during the course of proceedings dated 27.01.2026, the counse| for the
complainant submitted that the unit is presently not under any active lease s
that the demand for fit-out charges is in the nature of a post-lease obligation. I
was further contended that the respondent is required to place a valid lease deed
on record prior to raising any such demand. The counsel for the respondent also
conceded that the unit is not presently under lease.

18, [n view of the above admitted position, it becomes evident that the levy of fit-out

charges, ifany, can‘arise only when the unit is placed under avalid and subsisting
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lease arcangement. In the absence of any such lease, the demand raised by the
respondent i premature and lacks contractual foundation. Furthermore, the
respondent has failed to demonstrate that any prior written intimation or
demand, a5 envisaged under the Moll, was issued to the complainant before
allepedly incurring such expenditure. Consequently, the demand raised vide
letter dated 06.03.2025 appears to be unilateral, arbitrary, and contrary to the

principles of natural justice, and therefore cannot be sustained in the eyes of law.

_The respondent has relied upon clause 7(d) of the Moll to justify the impuosition

of such charges, contending that the complainant had agreed to bear expenses
arising out of infrastructural changes required by-a prospective tenant. A plain
reading of the said clause indicates that the liability of the allottee is conditional
upon specific requirements raised by a tenant and is further subject to prior
written notification by the respondent. However, in the present case, neither has
any tenant been shown to exist; nor hasany material been placed on record to
establish that the alleged fit-out works were necessitated by tenant-specific
requirements or were thily communicated to the complainant in accordance
with the terms of the MoU. The said clause is reiterated below for ready
reference:

Clause 7id}

“That the Allotiee(s) further agrees and vnderstands that in case the tenant
desires any infrastructural changes in form of separole sewage arrangenent or
the gas pipeline or any other change which invelves expense on the part of
allottee(s), then in that event the same shall be paid by the Allottes, strictly witiig
thie peviod of 15 doys from the day of written nobification by the company on the
registered gqnail address of the allotter{s). In case te alfottes{s) fails tocome forward
o tender the payment as demumded by the Comparty then fo Chat event the cormpany
shitll bear the same from its ewn pocket and dedugt the same fram Fhe ventl poyibly
to the allotteels) with monthly interist of 2%, The allattee(s] shall not register any
protest toweaeds the deductions from the rental. The rent shall be poid to the allottes(s)
in Lhe ahove mentioned areangement defined at clause 7(h) after the expense freered
by the company alorg with the manthly nterest of 29 (s recovered by the company
fram the fent recefved,”
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20, Although clause 7(d) broadly contemplates the possibility of additional

infrastructural expenses, the same cannot be interpreted to confer unfettered
discretion upon the respondent to raise arbitrary demands in the absence of a
lease or without substantiating the necessity and reasonableness of such
expenses. The clause must be read in a reasonable and restricted manner,
keeping in view the intent of the parties and the su rrounding circumstances.

21. Accordingly, it is held that if the respondent intends to levy any fic-out charges
in future, the same must be preceded by the execution of a valid lease, supported
by proper justification demonstrating that such works were necessary lor
making the unit fit for leasing purposes:. The respondent shall further be
required to furnish a detailed break-up of the expenditure along with
certification from a competent profesgsional, such as dan architect or engineer,
confirming the necessity and reasonableness of the work undertaken. In the
absence of such compliance, no Liability can be fastened upon the complainant
under the guise of fit-out charges.

H.Directions of the Authority

22 Hence, the Authority hereby passes this order and issues the following directions
under Section 37 of the Act to ensure compliance of obligations cast upon the
promoter as per the function entrusted to the authority under section 34(1);

. The respondent /promoter is directed to ensure that the unit in question
e leased out in terms clause 7 of the said MOU dated 05.01.2017 and the
committed lease rentals are duly paid to the complainant without any
delay.

L. The respondent/pramoter is directed to handover possession of the unit
to the complainant/allottee in terms of the Moll as well as buyer's
aoreement exccuted between them on imyfm:nt of outstanding dues if

any, within 60 days. The respondent is further directed to get the
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conveyance deed of the allotted unit executed in their favour in terms of
section 17(1) of the Act of 2016 on payment of stamp duty and
registration charges as applicable within three months from the date of
this order.

L. The respondent shall not charge anything from the complainant which is
not part of the Moll or buyers” agreement,

IV. The respondent is not entitled to charge holding charges and Labour cess
from the complainant/ allottee at any point of time even after being prart
of the builder buyer's agreement as per law settled by Hon'ble Supreme
Court in Civil Appeal nos. 3864-3889/2020 on 14.12.2020.

V. The respondent is directed to supply a copy of the updated statement of

account within a period of 30 days to the complainant.

23. This decision shall mutatis mutandis apply to cases mentioned in para 3 of this
order.

24.The complaints stand disposed of True certified copy of this order shall be
placed in the case file of cach matter,

25, Files be consigned to registry.

Vs “‘éwi“'

(Phool Singh Saini) [Arun Kumar]
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated:27.01.2028
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