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BEFORE THE HARYANA REAL ESTATE REGU LATORY

AUTHORITY, GURUGRAM

ComplaintNo. : 5)of2018
First Date of Hearing : 1 L.04.ZO7A

Date of Decision : 12.09.2014

Curinder Jit Singh
R/o Ho.No.-1,17, Sector 28-4,
Chandigarh- 160028

Versus

M/s MVL Ltd
MVL l-Park, 6tl' Floor, Wing A, Near Red

Cross Society Chandan Nagar, Sectorl5 (ll),
G urgaon - L2200L, HarYana

...Complainant

...Respon lent

CORAM:
Dr. K.K. Khandelwal
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:

Shri Himanshu Raj

Shri Mudit GuPta

Chairt nan

Memt er
Memt er

Advocate for the comPlainant

Advocate for the res Pondent

was filed uncler s :ction 31 of

Development) Act ,2AL6 read

Real Estate (Regulation and

L

ORDER

A complaint dated 28'03.2018

the Real Estate fRegulation &

with rule 28 of the HarYana
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Development) Rules, 20t7 by the complainant Gt rinder lit
Singh against the promoter M/s MVL Ltd., on account of

failure to deliver the possession of the said IT stace along

with interest for delayed possession and to pa'r assured

return agreed vide assured return agreement dated

31.05.2010. The respondent allotted an lT space vrith super

area of 500 sq. ft. on the 4thfloor of the complex in the project

" lndia Business Centre" Sector 35, Gurugram.

The particulars of the complaint are as under: -

1 Name and location of the project "lndia Busin

? Unit no. Not Alloted

3 Nature of unit M u lti-store
complex

4. Assured return agreernent 31.05.2010

5 Assured return i Clause 3.1 i.

I sq.ft. per m(

I area

6

7

Total Cost

Total amount paia UV in"
complainant

Rs.1,4,72,0

Rs.L4,72,0(

B Percentage of consideration
amount

10Ao/o

9. BBA executed on NOT EXECI.

Only ass

agreement

10. Date of delivery of possession. Cannot be a

1 1". Delay of number of months f years
u pto

Cannot be a

1.2. Cause of delay in delivery of
possession

Due to for

3ss Centre"

yed IT spa

:. Rs.39/- pe

: nth ol supe

,oo) l-
000l-

U IED

su red retur
: executed

:;certained

;certained

maJeure

Complaint
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The details provided above, have been checked as l)er record

of the case file. Taking cognizance of the comlrlaint, the

authority issued notice to the respondent for filing repry and

for appearance. Accordtngly, the respondent through their

counsel appeared on 11.04.2018. The case cante up for

hearing on 12.04.201.8, 02.05.201.8, 26.06.2018, 1,'t.07 .2018,

26.07.2018, 16.08.2018 &12.09,2018 respectively. The reply

has been filed on behalf of the respondent on dated

1.7.05.2A18.

In the present case the parties entered into assur ed return

agreement [ARA) dated 31.05.2010. The complain rnt as per

the signed ARA paid amount Rs. 14,72,000/-vice cheque

dated 15.05.2010 bearing no. 934864 and the r;ame was

acknowledged by the respondent vide article 1.3 of ARA

fcopy available on record as annexureC-4J. Resp >ndent as

per article 3.1 of ARA was bor.rnd to pay assured relurn of Rs.

39/- per sq. ft. per month of super area. Article 3.1 of ARA is

hereby reprod uced below:

,.3,7, 
ASSURED RETURN

3.1 Till the tenant is inducted, possessron is
delivered to it and the lease commences and rental is
received by the allottee(s) from the tenant, the
Developer, shall pay to the Allottee(s) an Assu,'ed
Return at the rate of Rs 39/- per sq. ft. per montl, of
super area of premises subject to the receipt of ft,ll/
total consideration. The assured return shall be subjzct

Cornplaint No. 5(t of 2018
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to tax deduction at source, The assured return )ost
dated cheques shall be paid in advance within 15 rlays
of the date of receipt of payment, Date of realizaticn of
cheques shall be treated as the dote of receipt of
payment"

The respondent was bound to pay assured retur r from the

signing of the ARA dated 31.05.2010 till the ha rding over

possession to the tenant and the rental is recei'zed by the

allottees as per the assured return clause mentioned above.

As stated by the complainant in the facts mentic ned above

tlre respondentstopped the assured return since 0L.A1..201'2.

FACTS OF COMPLAINT

The complainant submitted that his hard earned noney was

given to MVL Ltd. for purchasing a property in [he project

called "INDIA BUSINESS CENTRE" situated itr village

Begampur Khatola, Tehsil &district Gurugram He ryana. 'l'he

complainant opted for an l'l'space witl"r super areir of 500 sq'

ft. on the 4d'floor of the complex. The complainant had

booked the above mentioned property on 15.)5.2010 at

Gurgaon.

The cornplainant submitted that it has been more than seven

years from the date of aforesaid booking dated 15.05.2010

and till date no buyer agreement has been executel, The

6.
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complainant has got no concrete legal paper det icting the

Iegal ownership of the property for which he has p rid a huge

amount of money.

The complainant submitted that he entered into an assured

return agreement on 31.05.2010 with the r )spondent

wherein the respondent was under legal obligation to pay the

complainant Rs.39 per sq. ft. per month from tlre date of

execution of the said agreement till the dclivery of

possession, tenant is inducted, Iease commences and rental i.s

received by the complainant as stated in clause 3.1 of AI{A, It

is pertinent to mention that out of the cheques which were

handed over to the complainant under the assut ed return

agreement by the respondent, the same were re.urned for

one or the other reason especially as bounced by th: bank, On

enquiring about the same, the respondent gave assurance

that it was an honest mistake and they will rectify the same.

But it never got rectified and more and more chelues were

returned unrealized by the bank.

As alleged in the complaint that, it has been n'Iore than seven

years from the date of booking and still the cons .ruction of

the property is not completed by the respondent, The

complainant submitted that he even tried to corrmunicate

with the respondent via meetings, telephone & mail but they

B.
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gave no answers about the unexecuted BBA and th: due date

of possession. The complainant submitted that scme of the

allottee[s) paid a visit to MVL head office in Gurugram & the

respondent assured that the building is proposed tr be ready

by December 2014 But till date the construction of the

property is not completed by the respondent'

g. The complainant submitted that the respondetrt did not

deposit the TDS which was due from their side, wltich was to

be deposited under the agreement. The compllinant has

written emails to the respondent regarding this lefault but

neither the respondent responded to the quel'y nor did

deposit the TDS from their side till date'

l0.Thecomplainantsubmittedtlrattheresponderthasnot

registered the said project with the corCerllerl authority

within the stipulated time period prescribed under the

section 3 0f the Act. Therefore, action should be raken under

the section 59 of the Real EstatefRegu ation and

DeveloPm ent)Act,2 0 16.

11. Following issues have been raised by the complai:tant

Whether respondent/cleveloper has taken ell necessary

clearance from concerned authority'

Whetherrespondentisinapositiontod:liveractual

physical possession'

ii.

a

Page 6 of 2L
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iii, Whether the title of the land is defective on which the

project is being developed.

iv. Whether the respondent failed to complete p'oject and

offer possession even after 7 years'from the borking.

v. Whether there was any deliberate misreprese-rtation by

developer.

vi, Whether respondent is under legal obligation [o execute

builder buyer agreement within reasonable tinre.

vii. Whether the developer has diverted and rou :ed all the

funds and resources to another project illegall I and with

malafide intentions, especially in the liglrt of not

subm itting the relevant record to th e :oncern ed

autlrority.

viii. Whether developer

agreement.

has violated assure d return

ix. Whether the developer is under a legal ob igation to

hand over 10%o of the estimated cost of the -eal estate

project to the complainant under section 59 o'the REI1A

Act,2016

1,2. Following relief has been sought by the complainar t

5( of201B

provide the t elivery of

for delay in ha rding or,'er

measuring 50J sq ft, till

Complaint

ii.

To direct the respondent to

possession.

Interest on amoLlnt dePosited

possession of IT/Cyber space

date.

PageT of 2L
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iv.

V,

vi.

iii, Amount of bounced cheques and all other c ues under

assured return agreement till offer of possession with

1Bolo interest.

To direct the opposition party to pay Rs.20,00,000 for

causing mental agony to the complainant d re to non-

delivery of said property.

To direct the opposition party to pay Rs,14,00,000 to the

complainant as the deficiency in services for l eeping the

complainant in dark in regard to the progl ess of the

property.

To direct the opposite party to reimburse litigation cost

of Rs. 99,999 to the complainant as he was constrained

to file the same because of the callous and indiffere'nt

attitude of the opposite party and the samr) has been

paid to the lawyer. Acknowledgement receipt is attached

as annexure C-1,3.

In addition, following interim relief has been asked for
by the complainant

i. To provide details of the allottees in India Business

Centre with address and other relevant inforntation.

ii. To take action against the respondent for not registering

under RERA within given time.

iii. To direct the opposite party to provide pend ng amount

under assured return agreement with itrte'est during
pendency of present case.

Cornplaint No. 5 3 of 2018
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REPLY

Preliminary Obi ections:

Respondent submitted that he had made an application for

registration of said project under the RERA fut,)016 on

31.07.2A17. The said project has not been registered yet and

the applicatiot'r is still pending before the HRERA Thus, the

present complaint is not maintainable and is lilble to be

dismissed in limine.

The respondetrt stated that the SEBI vide its int:rim orcler

dated 24.09.2013 restrained the respondent from alienating,

disposing off or selling any of the assets of the respondent&

further vide its final order dated 19.1.2.2014 clessified the

assured return scheme as a CIS [Collective nvestment

Scheme).The respondent submitted that the issue " whether

assured return scheme is a CIS and therefore valic under law

or not" is stitl pending before the Hon'ble Securitl Appellate

Tribunal in the case of M/s MVL Ltd. Vs. SEBI [ ( ivil Appeal

No. 157 12015). The Hon'ble Delhi High court vic e orderfsJ,

dated 10.03.2017 & 19,05.2017, in company pelition batch

matters have also adjourned the matters pending lrefore it.

15, The respondent submitted that the con-rplaint is iable to be

dismissed, as the reliefs sought by the complain tnt such as

14.

Complaint No.5 ) of 2018
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assLlred return, deficiency of seruices, loss of Lusiness &

default in payment of rDS does not fall within the j rrisdiction

of the adjudicating authority. It is submitted that cc mplainant

till date has received an amount of Rs. 8,19,000/- .e. around

56 o/o of amount of investment of Rs.14,72,0)O/. It is

respectfully submitted that article 6.1 of the said rgreement

provides that in the event of force majeure conditions, the

payment of assured return would remain suspende d for such

period. Force majeure condition in the present case are the

orders of the SEBI and the SAT restraining the respondent

from alienating, selling and disposing off assets <,f the said

project and also the pendency of said appeal b:fore SAT.

Thus, the liability of the respondent to pay assure I return is

suspended as per the ARA. Even otherwise a bare perusal of

clause 7.1 of annexure A of the HRERA rules,2017 evidences

the legislatures intention to include "Force Majr ure" as a

factor, which entitles the promoter to extension of time of

delivery of possession of the unit.

1.6. The respondent specifically denied that respondent ever

approached the complainant to purchase an IT/C;'ber space

in the said project. It was respectfully submitted lhat it was

the complainant who approached the respondent through a

broker to purchase the IT/ Cyber space in the said tr roject,

Complaint No. 5 ) of201B
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The respondent denied that respondent gave an]' attractive

projection to the complainant' It is respectfully submitted

that the complainant with complete knowledge, research &

open eyes chose the assured return scheme for bocking an IT

space in the saicl project. lt is specifically deni,rd that the

complainant booked lT/ Cyber space in the said proiect for

his personal use.

The respondent admitted to the extent that the respondent

bookedlT/Cyberspaceinthesaidprojectmeasuringaround

500 sq. ft. on 1+.01.20Lt.

19. The respondent specifically denied that -he buyers

agreement was to get executed after the provisional

registration. It is pertinent to point out lrere that ;ls per clause

6.3ofthesaidagreementthebuyersagreemeltwastobe

executedonlyupontheprerrrisesbeingleasedout'However,

due to tlre aforementioned lorce majeure circuntstances, not

onlythepaynrentoftlreassuredreturnWassUspendedbut

also the construction of the said project came to rr stall'

20. The respondent denied that the complainant has rro legal

ownershipoftheproperty.Itisspecificallyden:edt,ltal"'there

isanydeficiency/defaultinservicesbytheresrottdent,ltis

specifically denied that the complainant has been paid a huge

17.

18.

Page 1 1 of27
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sum of money. lt is pertinent to point our' that the

ComplainanthasmadethisallegationthattherelpondentiS

nottheownerofthepropertyforthefirsttime.ltis

submitted that the complainant was allotted unit jn wing A of

thesaidprojectvideletterdated23'06.20].5.Deslitethisthe

complainanthasraisedtlrecontentionoflegalo.vnerslrip'It

is very convenient, and the complainant did nrt raise this

point at the time of receiving Rs' 8'19'000/- towe rds assured

return and who at this stage is making such allegations

without any material or substantial evidence'

2t'Therespondentspecificallydeniedtlratthechelueslranded

by the respondent were returned dishonou'ed and no

payment was given to the complainant against su ch cheques'

22, lt is ftrrther subtnitted that the assured return is paid to the

complainant till 3t'08'201'4 clespite the fac: that force

majeureconditionsbecameprevalerrtw'e'f'24)9'2013only

whenSEBIissueditsfirstadinterimorder,thusmaking

excess payment of Rs' 2,20'OO0l- i'e' for the pcriod 0ctober

2ol3tillMarch2ol4whichhastoberefundecbackt,othe

respondenttoenableittocompletetheprojettforhanding

over the Possession'

Complaint 50 of201B
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23. lt was further submitted that 60% of the lT space in the said

project is still unsold and thus no money from slle of utlits

are flowing into the respondent. Further in add tion to the

above, as a consequence of the aforementioned orlers passed

against the respondent, the bank refused to disburse the

sanctioned loan and further also refused to give any

additional term loan to the respondent. Due to lhe reasons

the respondent was faced with financial crt nch & the

construction of said project came to a stall'

24.. lt was further submitted that factually B2o/o of tre structure

was completed in 2013 only and the respondenI was in full

position to handover the possession in 201,4. E ut the SEBI

orderdated24'ag,ZafiresulteclintoS:oppageof

disbursement of sanctioned loan by the bank r:sulting into

financial squeeze'

2!;. lt is pertinent to mention that the allottees w(:re informed

about the force majeure situation being fz ced by the

respondent. It is further submitted that the resl ondents will

be able to handover the possession to the allottles including

the complainant within 1B months after adjudlcation of the

appeal bY the SAT.

Complarnt ! 0 of201B
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26. The respondent specifically denied that the respondent has

not deposited the TDS. It is respectfully submitted that the

respondent has deposited TDS against the asstired return

paid to the complainant. lt is submitted that the t xecution of

the buyer agreement was to be conducted in terrrs of clause

6.3 of the said agreenlent. It is pertinent to point c ut here that

as per clause 6.3 of the said agreement the buyerr; agreement

was to be executed only upon the premises being eased out.

27. Determination of issues

Issue No.1: whether the respondent/develope r has taken

necessary clearance from the competent authority?

with regard to the present issue no such information has

been provided regarcling not taking necessar!I clearances

from the concerned authority by the respondent' Although,

counsel for the complainant intimated that the I cense of the

project is not valid as on date and also registrati ln certificate

has not been issued. These facts were admitted by the

counsel for the respondent. counsel for the respondent

apprised that they have applied for renewal o' license and

have also applied for registration under RERl,. Because of

the fact that the company has gone into liquidati ln vide order

dated 05.07.2018 that the respondent does not dissipate any

assets as the same are taken over by the of,fic al liquidator'

Counselforthecomplainantproducedacopyoftheorder

datecl 25.07.2A18 passed by Hon',ble High cout t of Delhi on

Complaint 5 0 of2018
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an application filed by the company against th ) orders of

liquidation. The Hon'ble High Court stayed the appointment

of provisional liquidator' The authority obsen ed that all

neCessaryClearanCes/approvalsarenotavailablewiththe

respondent whatsoever and the license has not been

renewed so far and the project is also incomplete'

Issue no.z: Whether the respondent is in a position to

deliver actual physical possession?

The respondent has not applied for occupation

certificate/con-rpletioncertificate;accordingly,theyarenotin

apositiontodeliverthephysicalpossessionofrlreunit'The

respondent'scounselhasmadeastatementthirtbecauseof

the SEBI order, they have not been able to :omplete the

construction and give possession'

Issue no.3: Whether the title of the land

which the proiect is being developed?

Regarding

unable to

decided in

Issue no. 4: Whether the proiect is complete or not?

Yes, the proiect is still incomplete' Acc ordingly' the

respondent has failed to completl the pro ect and offer

possession even after 7 years from the booking

Issue no.S: Whether there was an / deliberate

misrepresentation on the part of the builde r?

is defective on

title of the land, counsel for the conrplainant was

produce any record, accordingly this issue is

negative,

ComplaintNo.!0of 2018
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Counsel for the complainant submitted that this is no
misrep res en tation, accord in gly, this issue was witl td rawn.

Issue no.6: Whether respondent is under legal obligation

to execute builder buyer agreement within t'easonable

time?

Counsel for the respondent mentioned that there was a legal

assured return agreement wherein necessary dttails about

the project and possession have been mention:d and the

same is at par with the builder buyer agreemert' Once the

project is contpleted and possession is ha rded over,

conveyance deed will be executed by the respondr nt'

Issue 7: Whether the developer has diverted rtnd routed

all the funds and resources to another proie ct illegally

and with malafide intentions, especially in the light of not

submitting the relevant record to the concerned

authority ?

Counsel for the complainant mentioned that tl'e project is

B4o/o complete whereas counsel for the compla nant stated

that the project is 92o/o complete. Accordingly, rt cannot be

saicl that funds have been diverted as the proje ct is nearly

completion and nothing on the record has been lroduced to

prove that funds have been diverted by the counsel for the

complainant.

Complaint ! 0 of2018
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Issueno.B:Whetherdeveloperhasviolattdassured

return agreement?

Counselforthecomplainanthasstatedthataspelagreement,

payment of the assured return was made by the respondent

for some time but later on the respondent stopped making

payment and at the same time, some of the cheqrres given by

themWerebounced'Counselforthecomplainantbroughtto

the notice of the authority that the respond:nt stopped

paying assured return from 31'08'2014 whereas Lnterim SEBI

orderhascomeintoeffecton26,g,2013whichrvaslateron

confirmed with the final orde r on 79'12'2014'

Yes, this issue is decided in affirmative' The d eveloper has

stopped the assured return payment'

IssueNo.g:WhetherthedeveloperisurLderalegal
obligationtohandover1roo/ooftheestimatedcostofthe

real estate proiect to the complainant under ;ection 59 of

the RERA Act,2016

Registration branch shall initiate penal action for not

registerirrgtheprojectunderRERAwithintherequisite

time.The authority has decided to take suo-mctu cognizance

againstthesaidpromotet.fornotgettinl,theproject

registered & for that separate proceeding wjll be initiated

against the respondent u/s 59 of the Act'

Asfarasclecisiononreliefi.e.toprovideallth:detailsofthe

allotteesinlndiaBusinessCentrewithaddressesandall

Page 17 of2l
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other relevant information is concerned, the respondents

have already applied for registration and in the application

for registration all such necessarily details which are

required by any allottee have to be provided. l,ccordingly,

the respondent is directed to submit details of the pro.iect

within 15 days from the issue of this order otht rwise legal

proceedings shall be lnitiated against them,

As agreed by both the counsel for the respondert as well as

complainant, the project was at least complete tr the extent

of B4o/o in August 201,3. Subsequently, the SEBI passed an

order on 26.9.2013, the operative part in para It o.12 of the

order of the SEB I date d 26.9.2013 is as under:-

ln view of the fore-going, I, in exercise of the powers conferred
upon me under sections 11 (1), 11tB) and L1 (4.t of the
SEBI act read with Regulation 65 of CIS Regulations,
hereby direct MVL and its Directors, viz Shri Pre m Adip
Rishi, Shri Praveen Kumar, Shri Rakesh Gupta, Sht'iVinod
Malik, Shri Vinod Kumqr Khurana, Shri Vijay Kumar
Saod and Ms. Kalpana Gupta,

a, Not to collect any more money from irvestors
including under the existing IBC Project;

b, Not to launch any new scheme.
c. Not to dispose of any of the properties or altenate an-y of

the assets of the IBC Project;
d. Not to divert any funds raised from public utder the IBC

Project, which are kept in bank account(s) and/or in the
custody of the company,

Later on SEBI in their final order dated 19.1,2.20.4 held that

this project is not purely a real estate transactic n, rather it

l'age 1B of 21
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said judgment is

ingredients of

as under:-

Complaint No

the CIS. Para No,10 of the

10 (b) MVL Limited and its directors viz., M -. prem

Adip Rishi, Mr. Praveen Kumar, Mr, Rskesh Gupta,
Mr. Vinod Malik, Mr. Vinod Kumar Khurala, Mr.
Vijay Kumar Sood and Ms, Kalpana Gupta sht'll wind
up the existing Collective lnvestment Schen es and
refund the monies collected by the said ct mpany
under the schemes with returns which are dt e to its
investors as per the terms of olfer within a prtriod of
three months from the date of this Ordzr and
thereafter, within a period of fifteen days, st,bmit a
winding up and repayment report to SEBI in
accordance with the SEBI (Collective Invtstment
Schemes) Regulations, 7999, including the trail of
funds claimed to be refunded, bank t,ccount
statements indicating refund to the investt rs and
receipt from the investors acknowledginS such
refunds,

This decision has been challenged by the :espondent

in Securities Appellate Tribunal [SAT) in appeal No,157 of

2075.

28. Findings of the Authority:

Keeping in view the facts and circumstances cf the case,

even the basic issue whether it is a real estate project or

collective investment scheme has been challengec in the SAT

in appeal and the SEBI has already held that tris being a

collective investment scheme is without their app roval. SEBI

had ordered that all the money alongwith interest be

returned to the investors, The remedy with the Real Estate

li0 of 2018
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Regulatory Authority is also more or less on the si me pattern

i.e. in case of failure to give possession by the drre date, the

allottee shall be refunded the money paid by him to the

promoter alongwith interest as per prescribed rate. As the

matter is already with the SEBI/SAT, accordingly there is no

case left for the present before this authority and to continue

further proceedings in the ntatter, Let the issue be decided

by the SEBI/SAT, Once the SAT set aside the order of the SEBI

then only allottee may come to us for proceedings under the

RERA Act.

29. Thus, the Authority, exercising powers vested in it under

section 37 of the Haryana Real Estate (Regrrlation and

Developrnent) Act, Z}rc hereby issues directicns to the

promoter to complete the application for registre tion within

next 15 days otherwise penal proceedings shall be initiated

against them.

The complainant is at liberty to approach this a rthority for

enforcement of rights by the complainant and ft lfillment of

obligations by the promoter, if the matter is seltled by the

SAT against the orders of the SEBI and declaring this proiect

as a real estate project.
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30, 1'he orrler is pronouncec-l,

31, Case lile be consigned to the registry,

(Samir Kurnar)
Me.mber

Conrplainl No. 50 c f 2018

(Subhash Chancer Kush)
Membe'

[Dr. K.K. Khandelwal)
Chairman

Ilaryana Reral Estate Regulatory Authority, Gurug'anl

Dated :12.09.2018
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