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1.

ORDER

AcomplaintdatedoT,06'20l,BwasfiledunderSeCtion3lof

the Real Estate [Regulation & Development) Act' ]016 read

with rule 28 of the Haryana Real Estate (Regu atiott and

Development)Rules,20lTbythecomplainantSnrt.Roshini

Alimchandani, against the promoters M/s CHD I)evelopers

Ltd,andM/sEmpireRealtechPvt'Ltd''onr'ccottt'ttol
violation clf clause 13 of the apartment buyer's agreement

executed ctn 7.04.2013 for unit no. T-07-00 106 in rhe project

"LO6 Golf Avenue" for not giving possession on tl'e due date

which is an obligation of the promoter under section L1[+)[a)

of the Act ibid,

The particulars of the complaint are as under: -
2.

-L. N"*i. ,ra i"iiii.. of the project I "106 Golf I

I sector 106

I village, Gu

2.
l

f

Unit no. I -U / -UU/

n.). Project area

R.F@
DTI:P license

Date of booking

L'2.344 ac

Not regisl4.

;5. 69 of 201

04,03.206.

7

B.

Date of aPartment buYer I UI'U4'zu

agreement 
I

r"af .""i,,l.iriio,. I Rs' a+'a+

I cost with

taPPlicant
15.0 5.20

lrVeIlUe" in

6 Da urltabad

u'ugram

: red

"6

tes

13
l

13

l3gB l'(Toral
t tax, as Per
t ledger dated
rLB)
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9. Total amount paid by the
complainant

Rs.77 ,65,

10. Paymernt plan No pre-en
applicant
15.05.201

1,1. Date oI delivery of possession Clause 13

from date
6 months
i,e.01.04.,

i t.raa ;1,2. Delay of number of months/ years
upto 13.09.2018

13. Penalty clause as per apartment
buyer agreement dated
01,.04.201,3

Clause 13

sq. ft. per

The details provided above have been checked on the basis of

the record available in the case file which have be:n provided

by the complainant and the respondent. An aparlment buyer

agreement is available on record for Unit No. T-07-00106

according to which the possession of the aforest td unit was

to be delivered by 01'.04.201-7. The promoter has failed to

deliver the possession of the said unit to the complainant.

Therefore, the promoter has not fulfilled his committed

liability as on date.

Taking cognizance of the complaint, the authority issued

notice to the respondents for filing reply and for lppearance.

Accordingly, the respondents appeared on 02.C 8.201,8 and

13.09.2018. The case came up for hearing on 02.C 8.2018. 'l'he

reply has been filed on behalf of the resp tndents on

04.09.201,8.

(07 l-

rr i plan [As per
t l,edger dated

)
- 42 months
:f agrcemcnt I

lpace period
.2 01,7

, oi',tns

Rs. 10/- per
r nonth

l

C-rrpl""*;

a
J.

4.
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Facts of the complaint

5. 0n 04.03.2C113, the complainants booked a unit irr the project

named "1.013 Golf Avenue" in Sector 106, Daultzbad village,

Gurugram by paying an advance amount of Rs 10,00,000 /- to

the respondents. Accordingly, the complainant was allotted a

unit bearing no. T-07-00106, Tower no.7, hav ng saleable

area of 118:3 sq. ft.

6. On 01.04.2013, an apartment buyer agreement ruas entered

into between the parties wherein as per clarse 1.3, the

construction should have been completed withirr 42 months

from date of agreement + 6 months grace period i.e.

01,.04.2017. However, till date the possession of .he said unit

has not been handed over to the complainant de:;pite making

all requisite payments as per the demands re ised by the

respondents. The complainant made payn ent of all

instalments; demanded by the respondents amounting to a

total of Rs -,'|7,65,607 
f -.

7. The complrainant submitted that the representlrtives of the

respondent no.1 at the time of booking repres:nted to the

complainarrt that respondent no.1 is developing the above

project and is the absolute owner of land where lhe proposed

project is supposed to be developed. However, at the time of

execution of the buyer's agreement, the comlllainant and

other home buyers gained knowledge that the respondent

no.2 is the absolute owner of the land where project in

question i:; to be constructed. The respondent no.1 at the

Page 4 of2O
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B.

Complaint No. 397 of 201,8

time of bool<ing deliberately did not disclose the r:orrect facts

regarding ownership of the project land. The r:omplainant

was inducecl to book the above flat by showing br rchures and

advertisements material depicting that the proiect will be

developed as a state-of-art project and shall be on: of its kind.

It is submitted that the complainant as such was induced by

the representatives of the respondents/promoter to make

huge paymernt towards the sale consideration even before the

execution of the agreement. The respondents aft:r receiving

a substantial sum of money from the complainant finally

executed a pre-printed apartment buyer agreement dated

0r.04.201.3.

The complzrinant submitted that the said apartment buyer

agreement is totally one sided which imposes completely

biased terms and conditions upon the complainant thereby

tilting the balance of power in favour of the respo tdents.

The complainant further submitted that the strur:ture, which

has been constructed, on face of it is of extremely poor

quality. Thr: construction is totally unplanned with sub-

standard low grade defective and despicable t:onstruction

quality. It may be relevant to mention that the other buyers of

other projects including the complainant have also

complained about the sub-standard produr;ts of the

respondent, The said benchmark project Avenue 71 is facing

multiple litigations on account of low quality wor k and other

serious issues.

9.

10.

Page 5 ol 20
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11. lt is further submitted that the respondents ltave also

chargedEDCandlDCtothehomebuyers,whichhasbeen

duly paid by the complainant herein but the same has not

beendepositedbytherespondentswiththego;ernment'

Thus, the intention of the respondents was dishonest sit-tcc

the beginning towards the homebuyers as wt:ll as the

government. The respondents have also takerr lllolley f'tlr

providingparkingfacility,therebynottreatingtlleparkirlg

Spaceaspirrtofcommonfacilitiesinblatantcontri.ventionof

thedictaoftheHon'bleSupremeCourtoflndia'

1,2'Therespo,ndentshavebreachedthefundamental.ermofthe

contract by inordinately delaying in delive'y of the

possessiorr.ltisrespectfullysubmittedthatSomerlfthehonre

buyers in the present pro ject made compla int to the

chairman of this authority during interaction n pr'og'artl

"Hellofagran"'Thereafter,inordertomisleacthehonle

buyers,therespondentno'ldeputedabout50llbottrersas

aneyewash'Bethatasitmay'theproiectisnotnearing

completion and the complainant have los t faith in

respondentswhohavetakenthecomplainanlandother

buyers for a ride by not completing the project'

l3.Theconrplainantsubmittedthatdespiteretreatedcalls,
meetings;andemailssenttotherespondentsnodefinite

commitment was shown to timely completion cf the Proit't't

andnoappropriateactionwastakentoaddresstheConCerns

Complaint No.39 7 of 20lB
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Complaint No. 397 of 201,8

and grievances of the complainant. Complainant further

submitted that given the inconsistent an I lack of

commitment to complete the project on time, the

complainant decided to terminate the agreement.

As per clause 13 of the builder-buyer agrtement, the

company proposed to hand over the possession of the said

unit by 01,.tJ4.2017 The clause regarding posser;sion of the

said unit is reproduced below:

"13.- ..,the possession of the said apartment is proltosed

to be delivered by the company to the allottee v'ithin
42 months from the date of execution ol this

ogr€efft'ent......however, in case of delay beyon,l the

period of 6 months and such delay is attributal,le to

the corinpany, the company shall be liable tc pay

compensation @ Rs, 1 0 per sq. ft. per month r f the

super area of the aportment for the period of fi,rther
delay..."

Issues raised by the complainant

Whether the respondents/promoters made false

representations about the project in question in order to

induce the complainants to make a booking?

Whether the respondents/promoters are liable for

unjustifiablr: delay in construction and develop nent of the

project in question?

Whether the respondents/promoters is liable tc refund the

amount deprosited by the complainants along wit t interest @)

180/o p.a. along with compensation?

15.

III.

PageT of2O
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Complaint No. )97 of 201,8

IV. Whether the respondents/promoters have cleated the

complainanll by not depositing EDC/IDC with the

government?

V. Whether the respondent has wrongfully demanrled parking

charges?

16. Relief sought

I. Direct the respondent to refund a sum of Rs.77,65,607/-

along with rLnterest @ 18 o/o per annum from the date when

payments were made till realization of the amoun: in full.

Respondent's rr:ply

1,7. The respondents stated that the present complaint is not

maintainable in law or facts. The complainant has

misdirected herself in filing the above captionerl complaint

before this authority as the reliefs being claitned by the

complainant cannot be said to even fall within the realm of

jurisdiction of this authority.

18. The respondents submitted that the real purl)ose of the

complaint isr to seek refund of money with interesI because of

a severe slump / decline in the prices of prollerties. The

complainant who were merely speculating in t re property

market, realizing that they will not be able to mak: a profit on

their investment /the value of the investment is less because

of the crasln of the prices of properties in the real estate

market, is seeking to pass on her loss to the respo rdents.

Page B of2O
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19. It is further provided that the time period for delivery of

possession \^/as "tentative" and was subject to fo .ce majeure

events, court indulgence, as provided in the apartment

buyer's ?greremeflt.

20. It is stated that there has been no deliberate or inordinate

delay by the respondents in the completion of crtnstruction.

The 42 months period provided for delivery of possession

expired on 01..1.0.2016, the additional period of 06 months

expired on (J1,.04.2017 after the execution of the apartment

buyer's agreement, the respondents have receir ed a letter

bearing no. HSPCB/GRN/Z015/516 dated 01.05 2015 from

the Regional Office North, Haryana State Pollut on Control

Board, infor:ming the respondent that "vide order dated

07.04.2015 and 10.04.2015 in original application no.21 of

2014 titled es "Vardhaman Kaushik Vs. Union of India ", the

Hon'ble National Green Tribunal, New Delhi has taken very

serious view's regarding pollution resulting from ctnstruction

and other allied activities emitting dust emission and

directed to stoppage of construction activit ies of all

construction sites . . . . ..."and in pursuance/c rmpliances

thereto of said letter/order the respondent had to stop all the

construction activities between the period Ma z, 2015 to

August, 201,!;. Thus, the construction could not be carried out

for a period of about 4-6 months because of the or der passed

by the Hon'b,le N.G.T. and compliance thereto in prrrsuance of

said letter drated 01.05.2015. This period is also trerefore to

Complaint No. 197 of2018

ff:ol
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beexcludeld.TheofficeoftheDistrictTowrPlanner
Enforcement on 10.1 1.2017 had again directed stcppage of

all construction activitY'

21. Respondents further submitted that the constrt ction has

slowed down for the reasons stated above and be caltse of ii

severe slump in the real estate market. The com llainant is

notentitledtoseekarefurrdasthemoneyhasalreadylleetl

usedfortlrepurposesofcarryingouttheconstr.tctionancl

otherancillaryactivitiesrelatedtotheproji)Ct,which
constructi,on is existing and while the constru:tion is in

progress.

22,Respondentssubmittedthattheconstructicnofthe
projectlapartment in is in full swing and in progl ess despite

aforemen,lioned hurdles and that there is no delay and in case

ofanydr:lay,thecomplainantisentitledtoareasottable

Compenszrtionwhichisalreadyprovidedintheaparfnretlt

buyeragreementandthefinaladjustmentcrlulrbecarrieci

out at the time of delivery of possession and |xecLltion of

conveyance deed and final payments'

23, It is furtlter submitted that respondent no.2, i.e, M/s Empire

Realtech Pvt. Ltd' (wholly owned subsidiary cf M/S' CHD

Developtlrs Ltd'), is the owner of licensed lan 1 and being

owner and in possession of the said land, obtatned Licctlsc

No.6gof2012fromDG,TCP,Chandigarhforsettingupofa

residential group housing colony named "106 (iolf Avenuc'"'

Page 10 ol20



HARTR
C"-pl"-, N" 3r',f ZOf a 

I

GUl?UGl?AK1

EmpireRealtechPvt.I,td.hadentereclintoacollabtlratitltl

agreement with M/S' cHD Developers Ltd' and in tcrurs

thereolM/S.CHDDevelopersLtd.is,inter.alia,fullyentitled,

authorized and competent to carry out development ancl

constructicrnollthesaicllandandtosell/allot.esidentral

flats/apartmentandtoexecuteagreementlsaledeedthereto.

24.Moreover,thecomplainanthadalreadyinspectedrhelicence

no.69 daterd 29'06'2012 at the time of applying/r;igning the

said application form and the name of lict'nsee fthe

respondent no'2J is clearly mentioned in the said license'

25.ltisdeniredthattheagreementistotallyonesrdedwhich

imposecrcmpletelybiasedtermsandcondition;Llpontlre

complainirnt'Thecomplainanthasoptedsubventionscheme

[No Pre Emi Plan) and in terms thereof had applied for

housing loan to the HDFC Bank, for the balance payment of

thesaidilpartmentandasperclauseno'2oftheagreement'

the respondent was required to pay the pre-emi'r; on the loan

upto3010.2014andthereafter,theallottee/conrplainant

had/have to pay the said EMIs directly to the hank'

26,ltiSdeni.edthattherespondentshavenotdepostedEDC/lDC

withthegovernment'Itisstatedthattherespondentlras

alreadydepositedasumoftowardsEDC/IDCitrespectiveof

anyexternaldevelopmentbyHUDAandalsofiledC.W.P.No.

15096<>r20lTtitled"CHDDevelopersLimite.lys.Stateof,

Haryanaandothers,,inter-alia,challengingtredemandol
Page 11 ol20
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EDC without undertaking any development work in the area

concerned. The petition is pending adjudication before the

Hon'ble Punjab and Haryana High Court at Chandigarh.

27. Issues raised by respondents

I. Whether the complainant is misleading this IIon'L le ar-rthority

by filling false and frivolous complaint : gainst the

respondentll

II. Whether the complainant has furnished all true z nd relevant

facts for adjudicating instant complaint?

III. Whether the complainant is mere investor and made

investment for profit in the said project?

IV. Whether ttre complainant is bound by the apartntent buyer's

agreement executed between the complainarrt and the

respondent'7

V. Whether the relief claimed by the complainant falls within

the realm ol'jurisdiction of this authorify?

VI. Whether the respondents are entitled to har d over the

possession of the said apartment in terms of thl agreement

unless there is delay due to "force majeure", c )urt orders,

government policy, guidelines, decisions affectinE the regular

development of the said project?

Issues decided

After considering the facts submitted by the complainant,

reply by the respondent and perusal of record on file, the

Page 12 of 2O
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30.

L.":4:lll1 3e7 ot 20t8

authority decides seriatim the issues raised by tk e parties as

under:

In respect of the first issue raised by the complainant, the

authority is of the view that the complainant has failed to

prove that the promoters made false representetions about

the project.

In respect of second issue raised by the complain lnt, the due

date of possession of the project in question was 01..04.2017

and the resprondents delayed in handing over the possession.

In respect of third issue raised by the comp ainant, the

respondents; submitted that the construction of the tower in

question is illmost complete and mostly only the nterior and

finishing w,ork is required to be complete I and the

respondents; submitted that the same is in progress and the

counsel for ;respondent made a statement that thr said tower

no.7 will be completed by April'2019. Keeping in view the

interest of other allottees and the completion of the project,

the authoril.y is of the view that rather than allowing the

refund, it would be better if the complainant is paid interest

for every rnonth of delay till the time of handirrg over the

possession. The counsel for complainant stated 'hat in case

the authority is not implying to allow refund a1 this stage,

they have no objections regarding granting interest for

delayed pos:;ession.

29.

)age 13 of2O
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In respect of fourth issue raised by the complainant, from the

statement of the counsel for respondents, it seems that

EDC/IDC haLs been collected from allottees but tlre same has

not been paid to the government, although the rromoter is

waiting for some amnesty schemes for payment of pending

EDC/IDC; so the authority directs DTCP to look into this

matter.

In regard to fifth issue raised by the comp ainant, the

attention of the authority was drawn to the approval of

building plans of the said project by Directc r, Town &

Country Plzrnning vide memo dated 17.09.2012 highlighted

by condition no. 13, which is reproduced below:-

"Condition no. L3: The basement sholl be usel for
porking and services as prescribed in the apprtving

zoning plan and building plons. The parking lots

propose'd in the scheme shall be exclusively for tl e use

of flat ctwners/residents of the group housing sctt€ffte .

The parking lot shall not be leased out/tronsfen ed to

any person who is not o flat owner/resident r f the

group housing complex. Parking lots shallform ptrt ol'

commotl areas alongwith other common Ltses, tn the

declaration to be filed under Apartment )wnr rship

Act, L9t13."

Further, ther counsel for complainant raised the is sue that the

conditions incorporated in the apartment buyet' agreement

are against the aforementioned approval, particularly parking

charges. From this condition, it is very clear that basement is

part of the common areas and meant for exclusit'e use of flat

owners/ residents of group housing scheme.
Pagc 14 ol 20
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For want ol'sufficient information on the part of counsel of

complainant or respondents, the issue cannot be decided.

This issue regarding wrongful charging of parkinlJ charges be

referred to Director, T & CP for clarity and to issue directions

to the respondents.

33. Regarding first issue raised by the respondents, the counsel

for the respondents failed to prove that the cornplainant is

misleading this authority.

34. Regarding second issue raised by the respondents, the

complainant has furnished true and relevant facts,

35. Regarding third issue raised by the respo rdents, the

authority is; of the view that it does not make a difference

whether the complainant is an investor or otherwise. The

complainant is an allottee as per section 2(d) ar d has every

right to approach this authority for redressal o' grievances

and to file complaint.

In regard to fourth issue raised by the responden:s, the RERA

Act has not re-written the apartment buyer agl'eement but

has only abrogated certain clauses of the agreement which

are one-sidr:d and in which the complainant had rlo say in the

pre-printed agreement and the promoter bcing in the

dominant prosition. The terms of the agreemen: have been

drafted mischievously by the respondents and arr) completely

one sided as also held in para 181 of Neelkan al Realtors

36.

Page 15 of 20
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Suburban Pvt Ltd Vs. UU and ors' (W'P 2737 of 2017)'

wherein the Bombay HC bench held that:

",,,Agreementsenteredintowithindividualpurcha:ers

were invariably one sided' stondard-fon nat

agreeillentspreparedbythebuilders/developerslnd
whichwereoverwhetmingtyintheirfavourwithUll-uSt
clausesondelayeddelivery,timeforconveyancetothe
society,, obligations to obtain occupation/comple ion

certific'ate etc. lndividual purchasers had fio scaptt ot

power to negotiate and had to accept these one-s'ded

aSf e€ft\€tttS'"

37. ln regard to fifth issue raised by the respondenil, the relief

claimedL,ythecomplainantfallswithintherealmsof
jurisdictionofthisauthorityexceptthecolnpensation

demandectbythecomplainant.lfthecomplainantisalso

interestedincompensationproceedings,sheC]ndirectly

approach the adjudicating officer in this regard'

38. The comlllainant makes a submission before the authority

undersection34t0toensurecomp}iance/oblillationscast

upon the promoter as mentioned above'

"34 (.f) Function of AuthoritY -

To ensure compliance of the obligations cast upcn the

prontaters, the allottees and the real estate cqents

under this Act and the rules and regulations made

there.Llnder."

C",.pf rrrt" f.f t Sr, ,

39. The complainant requested that necessary

issued to the promoter to comply with the

d irectiotis be

pr rvisions attd

Page 1 6 of20
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fulfil obligertion under section 37 of the Act which is

reproduced below:

"37. Powers of Authority to issue directions-

The Authority may, for the purpose of dischargil,g its

functions under the provisions of this Act or rul?s or
regulations made thereunder, issue such directions

from tinte to time, to the promoters or allottees ot' reol
estate a,gents, as the case may be, as it may consider
necessaty and such directions shall be binding cn all
coficerfi€d."

40. The complainant reserves her right to seek corlpensation

from the promoter for which he shall mak e separate

application l.o the adjudicating officer, if required.

Findings of the authority

41. furisdiction of the authority- The preliminary objections

raised by the respondents regarding jurisdiclion of the

authority stands rejected. The authority ha:; complete

jurisdiction to decide the complaint regar ding non-

compliance of obligations by the promoter as held in Simmi

Sikka V/s M/s EMAAR MGF Land Ltd. lea ving aside

compensation which is to be decided by the z djudicating

officer if pursued by the complainants at a later stiige.

42. Keeping in view the present status of the J roject and

intervening circumstances, the authorify is of th: view that

the respondents have committed a revised time r.p till April,

201,9 for handing over the possession to the allottees. The
)age17 of2O
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relief sought in point 'l' by the complainant canno be allowed

in this shape as has been demanded but has be,rn modified

keeping in v'iew the interest of other allottees antI in interest

of the completion of the project in question. Hrlwever, the

respondents; are bound to give interest at the pres cribed rate,

i.e. 10.45o/o on the amount deposited by the comtlainant for

every month of delay on the 10th of every succeeCing month

from the due date of possession, i.e. 01,.04.2(1,7 till the

handing over the possession of the unit in Apri 2019. 'l'he

respondents; are also directed to pay the amount cf interest at

the prescriLred rate from 01,.04.2017 to 13.09.2118 on the

deposited arnount within 90 days from the day o'this order.

The complainants must wait till 30th April, 2CL9 for the

respondent to fulfil its commitment and rleliver the

possession and in case of any default in the hanc ing over of

possession, the complainants shall be at liberty to demand

refund of rnLoney with the prescribed interest. I urther, the

complainants must also complete the payment due on their

part.

Decision and directions of the authority

43. The authority, exercising powers vested in it unde " section 37

of the Real Estate (Regulation and Development I Act, 2016

hereby issue the following directions to the respor dents:

(i) The respondlents are directed to give the physical possession

of the said fllat to the complainant on the date co nmitted by

']age 1B of 2O
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the responrlents for handing over the possession, i.e. by

30.04.2019.

(ii) The resporrdents are directing to give inter est to the

complainants at the prescribed rate of 10.450/o on the amount

deposited by the complainants for every month of delay in

handing over the possession. The interest will be given from

01.04.201,7 lo 1,3.09.2018 on the deposited amourrt within 90

days from the day of this order and thereafter, orr the-lOth of

every succeeding month.

[iii) If the possession is not given on the date comm tted by the

respondent, i.e. 30.0+.2019 then the complainanl shall be at

liberty to further approach the authority for the remedy as

provided unLder the provisions, i.e. section 1,9(4-_ of the Act

ibid.

[iv) The issue r,ogarding wrongful charging of parkrng charges

and deposit of EDC/IDC by the respondents be referred to

Director, T & CP for clarity and to issue direct ons to the

respondents.

+4. The complaint is disposed of accordingly.

45. The order is pronounced.

46. Case file be consigned to the registry. Copy of this order be

endorsed to the registration branch to initiatc penal
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proceedings as the prolect has not been registere J'

[Samir Kumar)

Member

(subhash Ch ander Kush)

Haryan.a Real

(Dr. K.K. Khandelwal)

Chairman

Estate Regulatory Authority' G trt granl

M enrber
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