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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint of 2018

ComPlaint No'
Date of First
Hearing
Date of Decision

Mr. Om Prakash KaPoor[C1)

Smt. Manvinder Kaur Sahni[C2)

R/o R-1107, Devender Vihar, Near Jalvayu

Towers, Sector-56, Gurgaon' Haryana-

1.2201,1.

Permanent residence: House no' C-4' Sardar

Nagar, Near C.C. Colony, New Delhi-110009

Versus

Parsvnath Hessa Developers Private

LimitedIPHDPL) [R1)

Parsvnath Developers Limited [PDL]tRzl

Registered office: Parsvnath Metro Tower'

Near Shahadra Metro Station' Shahadra'

New Delhi-110032

Corporate Office: 6th floor' Arunachal

Building, 19, Barakhamba Road' New Delhi-

110001

CORAM:
Dr. K.K. Khandelwal
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Shri Sukhbir Yadav

: 277 of201B

: L7.O7.2018
: 13.09.2018

...ComPlainants

...t espondents

Chairman
Member
Member

complainants
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Ms. DivYa GuPta,

Representative on behalf of Advocate for the re spondents

the resPondent with Sh'

Sanleev |ain, MD of the

respondent comPanY

ORDER

1'Acomplaintdatedl5.05.20lBwasfiledundersection3lof
the Real Estate (regulation & development) A:t' 2016 read

withrulezBoftheHaryanaRealEstate(rt:gulationand

development) Rules' ZO1'7 by the complain lnts Mr' Om

PrakashKapoorandSmt.ManvinderKaurSahri,againstthe

promotersParsvnathHessaDevelopersPrivateLimitedand

ParsvnathDevelopersLimited,onaccountofr,iolationofthe

builder-buyeragreementexecutedforunitno,F,6-602inthe

project"ParsvnathExotica"fornotgivingpossessiononthe

due date which is an obiigation of the promote' under section

11 (4) [a) of the Act ibid'

ffi; rrd t".rtion of the Project "Pra*nath Exotica" in

sector 53, Golf course

1 road, (iurugram
t-
i so aoz

Unit area

Date of booking

3 390

Not R
3,

4.
30.0

5.

:gistered

ComPlaint No. 177 ol2018

The particulars of the complaint are as under:

;q. ft.
l

!

6,2010
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is taken i r the same
pattern as has been
taken in rlther cases in
the proie ct, i.e.24
months f 'om the date
of bookir g+ 6 months
grace period form the
date of b loking.

The details provided above have been checked on the basis of

the record available in the case file which have been provided

by the complainants and the respondents. A t uilder buyer

agreement was executed between the parties fo ' Unit No' 86-

602 according to which the possession of the z foresaid unit

was to be delivered by 30.12.201.2. Howet er, the said

agreement is not available on record as de spite several

requests by the complainants, the respondents did not send

them a copy of the agreement. Further, the prom lter has failed

Complaint No. 177 of2018

6. Date of builder buYer agreement Copy of BI

by the res

complainz

7. Total consideration Rs.2,25,4

B. Total amount paid bY the
complainant

Rs. 1,40,9

9. Payment Plan Construct
Plan

30.tL20

BBA not t

the file. A

10. Date of deliverY of Possession.

I

A not givcn
rondcnt to thc,

nts

,5oo/-
(t,2341-

on Linked
l

'..2

r nclosed in
A foresaid date

a
J,

Delay of number of months/ 5 years B months

ears upto 13.09'2018
t'lot aiiit,,t.a2 \ Penalty clause as Per builder

buyer agreement
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to deliver the possession of the said unit to the cc mplainants.

Therefore, the promoter has not fulfilled his committed

liability as on date.

4. Taking cognizance of the complaint, the authority i ;sued notice

to the respondent for filing reply and for appearance.

Accordingly, the respondent appeared on 2I.0).201i1. 'fhe

case came up for hearing on 1'7.07.201,8, 2L'08'2078,

29.oB.2O1B and 13.09.201.8. The reply has been filed on behalf

of the respondent.

Facts of the comPlaint

5. On 30.06.2010, the complainants booked a unit irr the project

named "Parsvnath Exotica" in Sector 53, Golf Course Road,

Gurugram by paying an advance amount of Rs 1(,00,000 l- to

the respondents. Accordingly, the complainants rrere allotted

a unit bearing 86-602 in the township.

6. A builder buyer agreement was entered into betwee n the parties

wherein it was assured to the complainants that the

possession of the flat will be given within 21, mor ths from the

booking. However, till date neither the br ilder buyer

agreement has been handed over to the complairtants nor the

possession of the said unit has been handed over to the

complainants despite making all requisite payme lts as per the

demands raised by the respondents. The compl;.inants made

payments of all instalments demanded by the respondent
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Complaint No. 277 of 2018

amounting to a total of Rs 1'40'gO'2341-'i'e' alnounting to

morethan62o/oamountofthetotalconsiderationprice'

T.Thecomplainantssubmittedthatatthetimeofrooking,the

respondentsthroughtheirofficebearerandal;entassured

thatthepossessionwillbegivenwithin2lmonthsofbooking.

Thereafter,thecomplainantspaidinstalmentsagainstthe

demandandaskedforaCopyofthebuilderbuyr:ragreement

through mail'

B.Thecomplainantsfurthersubmittedthattheresprlndentsparty

haddemanded62o/opaymenttill3l.l0.2ol2andtheSamewas

depositedbythemalongwithinterestandotherchargesof

actual purchase price' but to no avail'

g.Thecomplainantssubmittedthatdespiterepeatedcalls,office

aswellasconstructionsitevisits,meetingsandemailssentto

therespondent,nodefiniteresponsewasshrlwiltotimely

completion of the project and no appropriate action was taken

toaddresstheConcernsandgrievancesofthecomplainants.

Complainantsfurthersubmittedsince2010,theywere

regularlywritingtotherespondentsforprovidingthe

agreement, but the respondent did not pay an, heed' thereby

resultingintophysicalandmentalharassmrlntduetothe

respondentsdeficiencyofservicesandunfairtradepractices'

10'ThecomplainantssubmittedthataSpersecticnlB,RERAAct

readwithrule28oftheHaryanaRealEstate[,legulationsand
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ComPlaint No Z77 ol201B

deliberate or otherwise'

of developers for delaY in

11.

Development) Rules, 2017' the respondents are iable to pay

the entire amount with interest and compensatio r'

Issues raised bY the comPlainants

Whetherthereisanyreasonablejustificationfordelaytogive

possession of flats?

Whether there has been

misrePresentation on the Part

giving Possession?

Whethercomplainantsareentitledtorefundof:.llmoneypaid

to the resPondents?

WhetherthecomplainantsareentitledtoComlloundinterest

@ 240/op.a. form date of booking/ January 201 I till date?

WhethercomplainantsareentitledtoColTpensationfor

mental agonY and harassment?

12. Relief sought

L To fully refund the amount paid by the complainants

amounting to Rs 1' 
'40 'gO '234/- 

with intere st @ 240/o from

date of booking till date'

ResPondent's rePlY

l3.Therespondentssubmittedthatthecomplaintfiledbythe:

complainants is not maintainable and this Hon,ble regulator\,

authorityhasnolurisdictionwhatsoevertoentertaintht:

presentcomplaint.Thecomplaintspertainingttl
CompensationandinterestforagrievanceulLdersections].2],

Page 6 of 16
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14, 18 and section 1'9 of the Real Estate [Re1;ulation and

Development) Act, 2016 are required to be filel before the

adiudicating officer under rule-29 of the Haryan r Real Estate

[Regulation and DevelopmentJ Act' 201'7 read wi[h section 31

andsectionTlofthesaidActandnotbeforethisHon'ble

authoritY under rule- 2B'

Therespondentssubmittedthatthepresenttonrplainthas

beenfiledseekingpossession,interestandcorrpensationfor

alleged delay in delivering possession and I efLrnd of the

apartment booked by the complainant' Thus' it was further

submitted that complaints pertaining t(, possession'

compensation and refund are to be de':ided by the

adjudicatingofficerundersectionTTofthesairlActreadwith

rule 29 of HARERA Rules 2017 and not by this ruthority'

The responclents submitted that the resl rondents have

already applied for registration of the proiect with the REll'A

authorities vide application dated 23'04'201t and as per the

disclosure in the said application for p rant of RERA

certificate, the proiect wherein the present t lwer is situated

will be completed within the time speci ied therein or

granted by the authority' The complaint' if any' is still

requiredtobefiledbeforetheadjudicatingolficerunderrule-

2gofthesaidrulesandnotbeforethisht'n,bleregulatory'

authoritY under rule-28'

Respondents further submitted that that 'he statement ot'

obiects and reasons of the said Act clearly strte that the RERr\

PageT ol76
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enacted to protect the interest of investors. As the said Act has

not defined the term consumer, therefore the c efinition of

consumer aS provided under the Consumer Prc tection Act,

1,986 must be referred for adjudication of the present

Complaint. The complainants are an investor and not a

consumer.

The respondents submitted that the complainar ts have not

come to this authority with clean hands and has crlncealed the

material fact that they have been wilful defaulters, having

deliberately failed to make the payment of various instalments

as and when it became due or the demand raised. 'l'he

complainants have been negligent since beginninll in payment

of the instalments.

Respondents submitted that they requested the complainants

to submit the flat buyers agreement as early as possible but

even after several reminders the complainar ts failed to

execute the builders buyers agreement and further failed to

pay the amount as and when it became due reg rrding, as on

06.07.2016, the complainants were in default rf Rs.35 lacs

approx. and as on the demand of external plasler issued on

20.02.20L7 , the complainants were in default of l{s.87'39 lacs'

It is submitted that the respondent has made huge

investments in obtaining approvals and carrying on the

construction and development of "Parsvnath Ex )tiCa" project

and despite several adversities in the procesS ( f completing

the construction of the project. The delay and mc difications, if
Page B of 16
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any have been caused due to the delay cau;ed by the

appropriate govt. authorities in granting th: requisite

approvals, which act is beyond the control of the r lspondents.

Respondents have been diligently pursuing the natter with

various authorities and hence no delay can be artributed to

them.

The respondents submitted that they are not liabl I to pay any

interest on the refund being claimed by the compltinants. It is

humbly submitted that, as per the terms of the flat buyers

agreement which has not been signed by the comlrlainant, the

respondent is not liable to pay any interest to the c tmplainant:

"Clause 5(a) - Timely payment of the

instalments/amount due shall be essence o)' the

agreement. lf payment is not made within the pzriod

stipuloted and/or the buyers breach of the term.: and

conditions of this ogreement, then this agreement sholl

be lioble to be cancelled. ln the eventuolity of the

cancellation, earnest money being 155 of the basic price

would be refunded without interest. 0n cancellolon of
the agreement the buyers shall also be liable o. be

reimburse to the developer the amount of brokrroge
paid, if ony, by the developer towards the booking 'tf the

flot. In ony case, all the dues, whatsoever, incltrding

interest, tf ony, sholl be payable before trtking

possession of the flat..."

Further, the agreement has provided for the payment of

penalty in case the respondent/developer fails tc deliver the

possession of the flat in question within the time as specified

in Clause 10[c). in such circumstances, it cannot te held that

time is of the essence of the Agreement.

20.

2t.
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Complaint No.277 of 2018

in Clause 10[cJ. in such circumstances, it cannot be hcld that

time is of the essence of the Agreement.

22. The Hon',ble Supreme court in a celebrated der ision in the

case of Hind Construction Contractors V/s State of

Maharashtra reported in (1979) 2 SCC 70 has li,id down the

following:

"lt will be clear form the aforesaid stqtement rtf law

that even where the parties have expressly provided

that time is of the essence of the contract stch a

stipulation will have to be read along with other

provisions may, on construction of the coittract,

exclude the interference that the completion tf the

work by a particular date was intended to be

fundamental; for instance, if the contract w tre to

include clauses providing for extension of nme in

certain contingencies or for poyment of fine or penalty

for every day or week the work undertaken n'mains

unfinished on the expiry of the time provided in the

contract such clauses would be construed as renCering

ineffective the express provision relating to the time

being of the essence of the contract."

Issues decided

23. Regarding the first issue raised by the complairtants, the MI)

of the respondent company, Sh. Sanieev Jain srrbmitted that

the delay on their part has been due to th e beneficiary

interest policy(BIP) laid down by the governrrent wherein

due to the fault on the part of the licensee company, their

project got delayed and such delay was beyond their control.

However, despite this contention, there I as been an

inordinate delay in handing over the possession

Page 10 ol16
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26.

Complaint No. 277 ol201B

In regard to the third issue in the complaint, the respondents

submitted before the authority that they will be rpplying for

the RERA registration and the tower in question shall be

completed in another 9-12 months time period. Keeping in

view the interest of other allottees and the comp etion of the

project, the authority is of the view that the time cr,mmitted by

the respondent must be granted for handin I over the

possession. Accordingly, refund cannot be allo rued at this

stage. However, in case of default on the part of the respondent

in delivery of possession on the committec date, the

complainants will be entitled to claim refund.

In regard to the fourth issue raised by the complai lants, as the

promoter has failed to fulfil his obligation under se ction 1 1, the

promoter is liable under section 1B[1) proviso t I pay to the

complainant interest, at the prescribed rate of 1,0.450/0, for

every month of delay till the handing over of possession.

Section 1B[1) is reproduced below:

"18.(L) If the promoter fails to complete or is unable to
give possesslon of an apartment, plot or building, - (a)
in accordance with the terms of the ogreement for sctle

or, as the cose may be, duly completed by the dctte

specified therein; or (b) due to discontinuonce tf his

business os a developer on account of suspensitn or
revocation of the registration under this Act or fc r any
other reason, he shall be liable on demand tt the
allottees, in case the allottee wishes to withdraw from
the project, without prejudice to any other remedy
available, to return the amount received by htm in

respect of that apartment, plot, building, as the case

mcty be, with interest at such rate as moy be prex ribed

.4ia
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Findings of the authority

29. |urisdiction of the authority- The preliminarl' objections

raised by the respondent regarding jurisdiclion of the

authority stands rejected. The authority ha; complete

jurisdiction to decide the complaint regarding non compliance

of obligations by the promoter as held in Simmi Si'rka V/s M/s

EMAAR MGF Land Ltd.leaving aside compensatio t which is to

be decided by the adjudicating officer if pursued by the

complainants at a later stage.

30. Keeping in view the present status of the lroject and

intervening circumstances, the authority is of tL e view that

BBA is not enclosed in the file. The due date for p ossession is

taken in the same pattern as has been taken in olher cases in

the project, i.e.24 months from the date of bookin,\+ 6 months

grace period form the date of booking, i.e. 30.12.2012. Shri

Krishan Soni, junior draftsmen who appeared or 13.09.201.8

from the office of STP Gurugram submitted the ph otocopies of

approval of building plans of the project bearing memo no.

3180 dated 1,0.04.2009 and occupation certificatc bearing no.

15958 dated 31,.1,0.2011 and 3254 dated 17 '03.201,1, and as

per the respondent represented by Shri S lnieev Jain,

Managing Director of the respondent company, :here are 1tl

towers out of which 11 are fully developed antI occupation

certificate has been obtained and possession rs offered to

buyers and occupation certificate w.r.t. 5 towers lLas also been

applied and w.r.t. remaining 2 towers, they are it, the process

Page 13 ol 16



ffiNAREN,).,,
#;i4.
q:\&r

GUNUGRAM

in this behalf including compensation in the manr er as

provided under this Act:

Provided that where an allottee does not inte,td to
withdraw from the project, he shctll be paid, bt the
promoter, interest for every month of delay, ti I the
handing over of the possession, at such rote as mty be
prescribed.

27 . In regard to fifth issue in the complaint, the comp lainants can

seek compensation from the Adjudicating Officer under the

RERA Act.

28. The complainants made a submission before tl e authority

under section 34 (f) to ensure compliance/obli3ations cast

upon the promoter as mentioned above.

"34 A Function of Authority -
To ensure compliance of the obligations casf upcn the

promoters, the allottees qnd the real estote aqents

under this Act ond the rules ond regulations nade

thereunder,"

The complainants requested that necessary d rections be

issued to the promoter to comply with the provisions and fulfil

obligation under section 37 of the Act which is reproduced

below:

"37. Powers of Authority to issue directions-

The Authority may, for the purpose of dischargi ry its
functions under the provisions of this Act or ru es or
regulations made thereunder, tssue such dire,:tions

from time to time, to the promoters or allottees o" rectl

estote agents, as the case may be, as it may corsider
necessory and such directions shall be binding rtn oll
concerned,"

Complaint 277 of2078
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fully developed and occupation certificate has be en obtained

and possession is offered to buyers and occupatic n certificate

w.r.t. 5 towers has also been applied and w.r.t. 'emaining 2

towers, they are in the process of completing the ,:onstruction

of the project and should be able to complete it b1 31,.1.2.2019

as per the date mentioned in the registration application

submitted with the registration branch. Thus, in view of'the

interest of other allottees as well as the endei vollr of the

authority to get stalled projects completed, the respondent

must be granted time to complete the pro ect till the

committed date and the complainants must wait till the date

committed by the respondent, However, the rt spondent is

bound to give interest at the prescribed rate, i.e . 10,45% on

the amount deposited by the complainants for ,lvery ntonth

of delay on the 10th of every succeeding month lrom the dLre

date of possession till the handing over the poss:ssion of the

unit. The respondent ls also directed to pay the amount ol

interest at the prescribed rate from the c uc datc ot

possession till the date of this order on the depor;itcd anrount

within 90 days from the day of this order. In case of any

default in the handing over of posses sion, penal

consequences may follow and the complainants r an approach

this authority for redressal of their grievance. Further, the

complainants must also complete the payment due on their

part.

Page 74 ol 76
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32. The authority, exercising powers vested in it unde r section 37

of the Real Estate (Regulation and Developmen.) Act, 2016

hereby issue the following directions to the respo rdents:

(i) The respondents are directed to give the physical

possession of the said flat to the complairtants on the

date committed by the respondent for hant iing over the

possession.

The respondents are directed to give interest to the

complainants at the prescribed rate of 10 450/o on the

amount deposited by the complainant; for every

month of delay from the due date of possession, i.e. till

1.3.09.2018 within 90 days of this order ar d thereafter

on 1Oth of every month of delay till the har ding over of

possession.

If the possession is not given on the date crlmmitted by

the respondent in the registration applicalion then the

complainants shall be at liberty to further z pproach the

authority for the remedy as provided under the

provisions, i.e. section 19(4) of the Act ibir l.

I ii)

(iiiJ

.-t a
JJ. The complaint is disposed of accordingly.

The order is pronounced.34.

35. Case file be consigned to the registry. Copy of t-ris order be

endorsed to the registration branch.

Complaint No.277 of 2018
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34.. The order is pronounceci.

35. case file be consignecr to the registry, copy ,f this^ .rcrer lre

endclrsed to the regir^tration branch.

(Sarnir Kunrar)
Mernber

(Subhash (ihander Kush)
M'nrher

(Dr. K,K, Khandelwal)
Chairrnan

Haryana Real Estate Regulatory Authrtrity, Curugram
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