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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM

Complaint no.: 825 0f 2025

Date of complaint: 11.03.2025

Date of Decision: 30.01.2026
Shobha
R/o: H. No. E-31, Pate] Nagar ~II, Ghaziabad, Uttar Complainant
Pradesh-201001

Versus

M/s Neo Developers Pvt. Ltd.
Regd. Office at: - 32B, Pusa Road, Karol Bagh, New

Delhi-110005 Respondent

CORAM:

Shri Arun Kumar Chairman

APPEARANCE:

Shri Sunil Kumar (Advocate) Complainant

Ms. Anjalika Sharma Respondent
ORDER

1. This complaint has been filed by the complainant/allottee under section
31 of the Real Estate (Regulation and Development) Act, 2016 (in short,
the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions
under the provision of the Act or the Rules and regulations made
thereunder or to the allottee as per the agreement for sale executed inter

S€.
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A. Project and unit related details,
2. The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of Proposed handing over the
possession, delay period, if any, have been detailed in the following

tabular form:

SN Particulars Details ]
1. | Name of the project Neo Square, Sector-109, Gurugram
2. | Project area 2.71 acres
3. | Nature of the project Commerecial colony

4. | RERA Registered or not Registered

Vide no. 109 of 2017 dated 24.08.2017
valid upto 22.02.2024

5. [ DTCP License no, 102 of 2008 dated 15.05.2008 valid upto
14.05.2025

6. | Unit no. 20 floor
(page no. 47 of complaint) o
7. | Unit area admeasuring 269 sq. ft.
(page no. 47 of complaint)
8. | Date of MOU 30.06.2018
(page no. 30 of complaint)
9. | Buyer's agreement 30,06.2018
[page no. 44 of complaint)
10 Possession clause NA
11J Assured return Clause & That the responsibility of paying of

assured returns to pe paid by the Company
shall cease on Notice of Possession,

19. The Company shall pay a monthly return
0f Rs. 22,596 /- on the total amount received
with  effect  from 30.06.2018 before
deduction of Tax at Source and GST, cess or
158 any other levy which is due and pavable b V|

Page 2 of 27



& HARER [ ——
ﬁ%‘ Complaint No. 825, of 2025 7
e

GURUGRAN

the Allottee(s) to the Company and the
balance sale consideration shall pe payable
by the Allotteefs) to the Company in
accordance with the Payment Schedyle
annexed as Annexure- | The monthly
assured return shall he paid to the Allottee
from the effective date

(page no. 35 of complaint)

12| Due date 30.12.2021
(Caleulated from the date of MOU Including

grace period of 6 months on account of
covid-19)

13| Basic sale consideration Rs.25.38,8?9;’~

(as per payment plan at page 63 of
complaint)

Rs. 28,62,682 /-

(As per SOA at Page no. 66 of reply)

L4 Amount  paid by the Rs. 18,02,752 /-

complainant (As per SOA at page no. 66 of reply)
15 Occupation certificate 14.08.2024
(page no. 45 of reply)
16,/ Offer of possession 03.12.2024
| (page no. 64 of reply) ]

B. Facts of the complaint

"

I.

The complainant has made the following submissions in the complaint: -
That on statements and documents produced by respondent the
complainant impressed by glitz advertisement of the project contacted the
respondent to get more information about the project. The allottee met to
4 company agent / nominee at company office in year 2018 month June,
During this meeting, company representatives produced, displayed and
disclosed the sanctioned plan of the said commercial project and also
sanctioned layout, design, map and specifications etc, of second floor shop
/ unit bearing number 37 admeasuring superarea 269 sq. ft. @ 8084 / sq.
ft. and covered area 134.5 sq. ft,, total cost BSP of Rs, 2 1,74,596/- ,
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[l As per clause 8 of the MOU the responsibility of paying assured return to

be paid by the company shall cease on notice of possession.

L. That on 6th July 2020 the complainant sent an email regarding pending AR
Dues and EDC/IDC Demand. The respondent vide email dated 31.07.2020
replied by confirming and acknowledgement some part is highlighted as
below:

“Considering the above development, and bearing our commitment in mind,
we shall pay/adjust mon thly returns at the time of possession,

IV, Further as per clause 19 respondent is liable to pay assured return.

C. Relief sought by the complainant: -

4. The complainant has sought following relief(s):

(i) Direct the respondent to offer legal and valid possession including
all the amenities as committed in the brochure of unit.

(ii) Monthly interest on deposited amount for delayed period,

(ili) Assured returns as per promises by the respondent with delay
interest.

(iv) Leasing arrangements as per promises by the respondent,

5. 0n the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have been
committed in relation to section 11(4) (a) of the act to plead guilty or not
to plead guilty

D.Reply by the respondent
6. The respondent has contested the complaint on the following grounds:

| That the complainant with the intent to invest in the Real Estate Sector as
an investor, approached the respondent and inquired about the project j.e.,

"NEO SQUARE", Sector-109, Gurugram, Haryana being developed by the
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respondent. That after being fully satisfied with the project and the
approvals thereof, the complainant decided to apply to the respondent by
submitting a booking application form dated 12.06.2018 whereby seeking
allotment of Unit No. 2-40, admeasuring 270.91 8q. ft. super area on the 2nd
floor of the project having a basic sale price of Rs.8084 /-, The complainant,
considering the future Speculative gains, also opted for the investment
return plan being floated by the respondent for the Instant project.

That upon the request of the complainant through the above said
application form dated 12.06.2018, respondent vide welcome letter dated
16.06.2018 as well as allotment letter allotted unit bearing no. 2-40 on 20
floor as per the terms and conditions forming part of the application form
& buyer's agreement.

That since the complainant had opted for the investment return plan, a
memorandum of understanding dated 30.06.2018 was executed between
the parties, which was 2 completely separate understanding between the
parties in regard to the payment of assured returns in liey of investment
made by the complainant in the said project and leasing of the unit/space
thereof. It is pertinent to mention herein that as per terms of the "MOU". the
returns were to be paid from 30.06.2018 till offer of possession, As per
terms of the MOU, the complainant herein had duly authorised the
respondent to put the said unit on lease,

That by no stretch of imagination it can be concluded that the complainant
herein are “allottee/consumer.” The complainant isg simply investors who
approached the respondent for investment opportunities and for a steady
assured returns and rental income. That the same was duly agreed between

the parties in the documents executed therein,
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V. That the Moy executed between the parties was in the form of an

“Investment Agreement.” Therefore, the allotment of the said unit
contained a “Lease Clause” which empowers the developer to put a unit of
complainant along with the other commercial Space unit on lease and does
not have possession clauses, for handing over the physical possession,
Hence, the embargo of the Authority, in totality, does not exist.

VL. That in any case whatsoever, the aspect of leasing of the unit and the
investment of the complainant cannot be dealt with by this Authority. That
the respondent had been rightly obliging with the payments of committed
returns to be made by it

VIL.  That the complainant voluntarily also executed the buyer agreement dated
30.06.2018 for Shop no. 2-40 on 3rd floor admeasuring 270.91 5q. ft. super
area in the project.

VIIL.  That the relief of assured return is not maintainable before the Authority
Upon enactment of the BUDS Act. That any direction for Payment of assured
return shall be tantamount to violation of the provisions of the BUDS Act.

[X.  That under the Scheme of the RERA Act 2016 there is no provision for
examining and deciding the issues relating to the provisions of assured
return, also the Authority has no jurisdiction to entertain an application for
enforcement of an agreement of assured return on investment, which is
separate from the agreement of sale or allotment, which grants right in
immovable property,

X.  That a perusal of Section 13 (2) would show that assured return is not a
matter which is contemplated to be included in the agreement of sale. In
fact, the same arises from a Separate agreement and is in no manner arising

out of any provision of the RERA 2016.
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That the RERA Act, specifically provides for the matters which are
mandatory to be included, this attains more importance where the project
was an ongoing project and provisions of the act were being made
applicable, in such a situation, a strict interpretation of the statutory
provisions is being mandated.

That the governing section for registration also only requires the
submission of an agreement of sale, matters of which are covered under
Section 13. Section 13 nowhere mentions the Agreements pertaining to
Assured Return are covered under the Act, 2016.

That the issues on which a complaint can be filed under the provisions of
RERA 2016, are also clearly demarcated under Section 31 of the Act.
Further, the Provisions of Section 34 (f) indicate the intent of the legislature,
in relation to the obligations upon the various parties. A perusal of the same
provisions would show that the RERA 2016 only envisages the enforcement
of the Act and Rules/Regulations made there under.

That assured return is not a matter contemplated under any provision of
RERA 2016 and thus the assumption of jurisdiction by the authority is
wholly illegal and unsustainable in the eyes of law, In this regard the
provisions of Section 11 highlight the scope of the functions of the
Promoter, as envisaged under the Act, The same also, so do not impose any
obligations in relation to returns of investment.

That in exercise of powers under section 84 of the Act, the Government of
Haryana has enacted the "Haryana Real Estate (Regulation and
Development) Rules, 2017". The Rules in Rules 3 and 4 specifically provide
the matters in respect of which disclosures are to be made by the promotor

and in particular the promoter in relation to an ongoing project. The rules
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also keep “assured return” out of their scope. Rule 8 provides a clear
indication as to the matters which are to be covered under the Agreement
of Sale. The Authority has no jurisdiction to enlarge a matter which is duly
provided for by statute,

That even in case of a newly registered project, assured return is not a
matter which would be included in the agreement of sale, The Rule clearly
indicated the extent to which the rights of the allottees are protected, is the
matters contained in the agreement, form of which is provided under the
rules. That even this agreement does not contain any condition governing
assured returns. Thus, any order of payment of Assured Return would go
beyond the statute and assumed jurisdiction in a wholly illegal manner.

In this regard the aims and object and the obligations and compliances
required to be made by a promoter as enshrined in the Act, 2016 may be
examined. The assured return is an independent commercial arrangement
between the parties which sometime a promoter/developer offer, in order
to attract buyers/investors or users who may invest either in under
construction or pre-launched/new launched projects. The commercial
effect would generally involve transactions having profit as their main aim.
Piecing the threads together, therefore so long as an amount is ‘raised’
under a real estate agreement, which is done with profit as the main aim,
Such agreement between the developer and home buyer would have the
“commercial effect” as both the parties have "commercial” interest in the
same- the real estate developer seeking to make a profit on the sale of the
apartment, and the flat/apartment purchaser profiting by the sale of the
apartment. Whereas the object of promulgation of Act 2016 aims to create

and ensure sale of immovable property in efficient and transparent manner
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and to protect the interest of the consumers in the real estate sector and not
for the profit purposes.

On the basis of the above, it may be considered that there is no provision
under the Scheme of Act 2016 for examining and deciding the issues
relating to the provisions of assured return in an allotment letter /builder
buyer agreement for purchase of flat/apartment/plot.

Also, a perusal of the Section 2(d) defining allottee as well as Section 2 (zk)
which defines “Promoter” does not include any transaction regarding
“assured return”. Therefore, the Assured Return scheme is beyond the
scope of the Act, 2016 and jurisdiction of the Authority.

That as per the provisions of the Act, 2016, the Authority is dressed with the
jurisdiction to adjudicate upon all the complaints arising out of failure of
either party to fulfil the terms and conditions of the Agreement for Sale
(Buyer's Agreement). However, in the present matter the complainant is
relying upon the terms of mou which is a distinct agreement than the
Buyer's agreement and thus, the MOU is not covered under the provisions
of the Act, 2016, The said complaint is not maintainable on this basis that
there exists no relationship of builder-allottee in terms of the MOU, by
virtue of which the complainant is raising their grievance.

That the buyer's agreement and the assured return agreement both contain
rights and obligations of parties which are not identical of each other.
Therefore, both these documents cannot be treated as a single document
enumerating the same rights and obligations. The reliance is place on the
judgement of the Hon'ble High Court of Delhi in the matter of M/s Serenity
Real Estate Private Limited Vs. Blue Coast Infrastructure Development Pvt,

Ltd. (Arb. P. 796/2016) wherein the Hon'ble High Court held as under:
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"11. It is apparent from the above that the Arbitration clause in the Assured

Return Agreement is materially different from the Arbitration clause
contained in the Space Agreement. Although the Agreements are connected
the rights and obligations of the parties under the said agreements are not
identical. Thus, it is difficult to accept the Respondent's contention that the
arbitration clause in the space agreement would prevail over the
Arbitration clause in the later agreement.

Thus, in view of the above, the present complaint is arising out of the MOU
which is not maintainable before the Authority and thus, the present
complaint is liable to be dismissed.

That on 21.02.2019 the Central Government passed an ordinance “Banning
of Unregulated Deposits, 2019, to stop the menace of unregulated deposits
and payment of returns on such unregulated deposits.

Thereafter, an act titled as "The Banning of Unregulated Deposits Schemes
Act, 2019" (hereinafter referred to as "the BUDS Act”") notified on
31.07.2019 and came into force. That under the said Act all the unregulated
deposit schemes have been banned and made punishable with strict penal
provisions. That being a law-abiding company, the Respondent upon the
introduction of BUDS Act, cease to make further payments pertaining to
Assured Return to the Allottees/Complainant due above said prevailing
confusion/anomaly. The preamble of the act reads as under:

“An Act to provide for a comprehensive mechanism to ban the unregulated
deposit schemes, other than deposits taken in the ordinary course of
business, and to protect the interest of depositors and for matters

connected therewith or incidental thereto.”
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That on bare reading of above preamble it is clear that the intention behind

notifying the act is to ban the unregulated deposit schemes to protect the
interest of depositor.

Further, the BUDS Act provides two forms of deposit schemes, namely
Regulated Deposit Schemes and Unregulated Deposit Schemes. Thus, for
any deposit scheme, for not to fall foul of the provisions of the BUDS Act,
must satisfy the requirement of being a ‘Regulated Deposit Scheme' as
opposed to Unregulated Deposit Scheme. Hence, the main object of the
BUDS Act is to provide for a comprehensive mechanism to ban Unregulated
Deposit Scheme.

That the BUDS Act is a central Act came subsequent to the Companies Act
and the RERA Act, 2016, therefore, directing the respondent to pay assured
returns shall be violation of the provisions of BUDS Act. That for any kind of
deposits and return over it shall be tried and adjudicated as per the relevant
provisions of the BUDS Act by the Competent Authority constituted under
the Act.

Further, any orders or continuation of payment of assured return or any
directions thereof may tantamount to contravention of the provisions of the
BUDS Act.

That the respondent has offered assured returns to the complainant in lieu
of advance payments received in respect to a unit booked in the project. It
is merely an offer of marketing whereby the immovable property is sold
against a certain consideration and certain percentage whereof is offered as
Assured Return over a period of time, which can be treated as passing on of

discount as price realization against such sale through the said offers is
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much higher and substantial amounts are received by the respondentat one
go which works as working capital for development of project.

That recently a Writ Petition was filed before the Hon'ble High Court of
Punjab & Haryana in the matter of Vatika Ltd. Vs Union of India & Amr. -
CWP-26740-2022, on similar grounds of directions passed for payment of
Assured Return being completely contrary to the BUDS Act. That the
Hon'ble High Court after hearing the initial arguments vide order dated
22.11.2022 was pleased to pass direction with respect to not taking
coercive steps in criminal cases registered against the Petitioner therein,
secking recovery of deposits till the next date of hearing. Further, a Civil
Writ Petition bearing no. 16896/2023 titled as “NEO Developers Pvt Ltd vs
Union of India and Another” has been filed by the Respondent on similar
grounds as in the supra case before the Hon'ble Punjab and Haryana High
Court and the same is been connected by the Hon'ble High Court with the
Civil Writ Petition - 26740-2022 and is pending adjudication.

That an Appeal bearing no. 95 of 2022, titled as Venetian LDF Project
Limited vs Mohan Yadav, is already pending before the Hon'ble Haryana
Real Estate Appellate Tribunal (HREAT). Wherein, the Hon'ble Tribunal
vide order dated 18.05.2022, has already stayed the order passed by this
Authority, granting the relief of assured return in favour of the allottee. Also,
an Appeal bearing no. 647 of 2021, titled as Vatika Limited vs Vinod
Agarwal, is already pending before the Hon'ble Haryana Real Estate
Appellate Tribunal (HREAT). Wherein, the Hon'ble Tribunal vide order
dated 27.01.2021, has already stayed the order passed by this Authority,

granting the relief of assured return in favour of the allottee.
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That the as per Clause 11 of the ‘MOU', the respondent was obligated to

complete the construction of the said complex within 36 months from the
date of execution of the MOU or from start of construction, whichever is
later and apply for grant of completion/occupancy certificate,

That as per Clause 5.2 of the agreement the construction completion date
was the date when the application for grant of completion/occupancy
certificate was made. Accordingly, as per Clause 11 of the MOU the due date
of delivery of possession in the present case is 36 months ie. to be
calculated from 01.11.2016, and the due date of possession comes out to be
01.11.2019,

That the respondent from time-to-time issued demand request/reminders
to the complainant to clear the outstanding dues against the booked unit.
However, the complainant delayed the same for one or the other reasons.
The complainant miserably failed to comply the payment plan under which
the unit was allotted to the complainant and further on each and every
occasion failed to remit the outstanding dues on time as and when
demanded by the respondent, The complainant as per the records of the
respondent had only paid Rs.18,02,752/- against the total due amount of
Rs.28,62,682 /- There is still an outstanding due of Rs.11,61,361 /- which is
to be paid by the complainant against the unit booked as per the demand
letter dated 03.12.2024.

That as per the terms of the MOU the complainant explicitly agreed to the
complainant that in case of the tenant desires any infrastructural changes
in form of separate sewage arrangement or the gas pipeline or any other
charges which involves expense on the part of the allotee(s), then in that

event the same shall be paid by the respondent, strictly within the period of
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15 days from the day of written notification by the company and if the

respondent fails to come forward to tender the payment as demanded by
the complainant then in that event the complainant shall bear the same
from its own pocket.

XXXVIIL  That the allotee is not entitled to revoke, cancel, extend, terminate, neither
shall be authorized to negotiate on the terms of the lease. The decision taken
and terms negotiated by the company shall be final and binding on the
allotee(s).

XXXIX.  That complainant is trying to negotiate to the demand of respondent on Fit
out, the respondent has raised the demand of Rs.3500/- per sq. ft to the
complainant which is sum of Rs.11,1 8,851 /- for getting the said unit fit out
which is essential for getting the said unit leased out.

XL.  That though the complainant may have cleared the basic sale price of the
said commercial property, however, they are still liable to pay all other
charges such as VAT, Interest, Registration Charges, Security Deposit,
duties, taxes, levies etc. when demanded. The same has been clearly agreed
to in various Clauses of the buyer agreement and MOU.

XLI.  That the complainant failed to clear the outstanding dues of Rs.11,61,361 /-
payable against the unit, That the complainant has not obliged its duties as
per the MOU & Buyer's Agreement and further has not made the payments
as per the agreed timeline. In these circumstances, the complainant is
estopped from raising any allegations against the respondent as the
complainant himself is at fault.

ALl That the respondent is raising the VAT demands as per government
regulations. The rate at which the respondent is charging the VAT amount

Is as per the provisions of the Haryana Value Added Tax Act 2003,
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Accordingly, the VAT amounts have been demanded from the complainant,

as the same has been assessed and demanded by the competent Authority.
That the respondent has not availed the Amnesty Scheme namely, Haryana
Alternative Tax Compliance Scheme for Contractors, 2016, floated by the
Government of Haryana, for the recovery of tax, interest, penalty or other
dues payable under the said HVAT Act, 2003. To further substantiated the
same, the name of the Respondent is not appearing in the list of Builders, as
circulated by the Excise & Taxation Department Haryana, who have opted
for the Lumpsum Scheme/Amnesty Scheme under Rule 494 of HVAT Rules,
2003.

That the demand of VAT is done as per Clause 11 of the Buyer's Agreement,
The said clause clearly states that the Allottee is liable to pay interest on all
delayed payment of taxes, charges etc. The complainant is liable to pay the
VAT demands as the respondent has not availed any amnesty scheme.

That as per the agreement so signed and acknowledged, the completion of
the said unit was subject to the midway hindrances which were beyond the
control of the respondent. And, in case the construction of the said
commercial unit was delayed due to such ‘Force Majeure’ conditions the
respondent was entitled for extension of time period for completion.

That a period of 582 days was consumed on account of circumstances
beyond the power and control of the respondent, owing to the passing of
orders by the statutory authorities. All the circumstances come within the
meaning of force majeure. Thus, the respondent has been prevented by
circumstances beyond its power and control from undertaking the
implementation of the project during the time period indicated and

therefore the same is not to be taken into reckoning while computing the
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period of 48 as has been provided in the agreement. In asimilar case where

such orders were brought before the Hon'ble Authority in the Complaint No.
3890 of 2021 titled "Shuchi Sur and Anr vs, M/S Venetian LDF Projects 11,p"
decided on 17.05.2022, the Hon'ble Authority was pleased to allow the
grace period and hence, the henefit of the above affected 582 days need to
be rightly given to the respondent builder.

That since inception the respondent herein was committed to complete the
project, however, the development was delayed due to the reasons beyond
the control of the respondent. That due to the above reasons the project in
question got delayed from its scheduled timeline. However, the respondent
has completed the said project in all aspect and obtained the completion

certificate from the office of DTCP.

All other averments made in the complaint were denied in toto.

Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided
on the basis of these undisputed documents and submission made by the

parties.

E, Jurisdiction of the authority

9.

The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E.I Territorial jurisdiction

10. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.
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Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint,
E.IT Subject-matter jurisdiction
11, Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11 (4)(a) is

reproduced as hereunder:

Section 11

(4] The promoter shall-

(a] be responsible for all obligations, responsibilities and Sunctions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, gs the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the competent authority,
as the case may be:

Section 34-Functions of the Authority:

I} of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and requlations made thereunder.

12. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the case mentioned above, the authority has the
jurisdiction to entertain a complaint seeking assured return.

F. Findings on the objections raised by the respondent:
F.I Objection regarding maintainability of complaint on account of
complainant being the investors.
13. The respondent took a stand that the complainant is the investors and

not the consumers and therefore, they are not entitled to protection of the
Act and thereby not entitled to file the complaint under section 31 of the
Act. However, it is pertinent to note that any aggrieved person can file a
complaint against the promoter if he contravenes or violates any
provisions of the Act or rules or regulations made thereunder. Upon

careful perusal of all the terms and conditions of the MoU, it is revealed
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that the complainant are the buyers, and have paid a considerable amount

to the respondent-promoter towards purchase of unit in its project. At this
stage, it is important to stress upon the definition of term allottee under

the Act, the same is reproduced below for ready reference:

‘2(d) "allottee” in relation to o req) estate project means the person to whom
t plot, apartment or building, as the vase may be, has been allotred,
sold (whether as freehold or leasehold ) or atherwise transferred b WV the
pramoter, and includes the person whe subsequently acqguires the said
allotment through sale, transfer or atherwise but does not include o
PErson to whom such plot, apartment ar building, as the case may be,
s given on rent;”

14. In view of the above-mentioned definition of "allottee" as well as all the
terms and conditions of the Mol executed between the parties, it is crystal
clear that the complainant are the allottees as the subject unit was allotted
to them by the promoter vide said MoU dated 30.06.2018. The concept of
investor is not defined or referred to in the Act. As per the definition given
under Section 2 of the Act, there will be ‘promoter” and “allottee” and
there cannot be a party having a status of an "investor". Thus, the
contention of the promoter that the allottees being the investors are not
entitled to protection of this Act also stands rejected.

G.Findings on the relief sought by the complainant.

i. Direct the respondent Lo offer legal and valid possession including
all the amenities as committed in the brochure of unit,

ii. Monthly interest on deposited amount for delayed period,

lil.  Assured returns as per promises by the respondent with delay
interest.

Iv.  Leasing arrangements as per promises by the respondent.

Assured Return

15. In the instant complaint, the complainant duly booked a unit located on

the 2 Floor admeasuring 269 sq. ft. in the respondent’s project namely,
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Neo Square situated at Sector-109, Gurugram. The Memorandum of

Understanding (MOU) was executed between the parties dated
30.06.2018 and on the same date the builder buyer agreement was also
got executed between the parties.

16. The complainant in the present complaint is seeking relief w.r.t payment
of penalty charges as per the terms of the Mol dated 30.06.2018. The
complainant has submitted that as per clause 8 and 19 of the said MoU, it
was agreed that the respondent would pay monthly penalty charges of
Rs.22,596 /- with effect from 30.06.2018 until the offer of possession of
the said unit. The complainant is seeking unpaid penalty charges on
monthly basis as per the Mol dated 30.06.2018 at the rates mentioned
therein. It is pleaded by the complainant that the respondent has not
complied with the terms and conditions of the said Mol,

17. The respondent refused to pay the same by taking a plea that the same is
not payable in view of enactment of the Banning of Unregulated Deposit
Schemes Act, 2019 (hereinafter referred to as the Act of 2019), citing
carlier decision of the authority (Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd,, complaint no 141 0f 2018) whereby relief of assured
return was declined by the authority. The authority has rejected the
aforesaid objections raised by the respondent in CR/8001/2022 titled as
Gaurav Kaushik and anr, Vs, Vatika Ltd. wherein the authority has held
that when payment of assured returns is partand parcel of builder buyer's
agreement (maybe there is a clause in that document or by way of
addendum, memorandum of understanding or terms and conditions of
the allotment of a unit), then the builder is liable to pay that amount as

agreed upon and the Act of 2019 does not create a bar for payment of
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assured returns even after coming into operation as the payments made

in this regard are protected as per section 2(4)(1)(iii) of the Act of 2019,
Thus, the plea advanced by the respondent is not sustainable in view of
the aforesaid reasoning and case cited above.

18. Further respondent raised an objection that MOU dated 30.06.2018
cannot be treated as agreement for sale. The authority is of the view that
the Mol dated 30.06.2018 can be considered as an agreement for sale
interpreting the definition of the agreement for “agreement for sale”
under section 2(c) of the Act and broadly by taking into consideration the
objects of the Act. Therefore, the promoter and allottee would be bound
by the obligations contained in the memorandum of understandings and
the promoter shall be responsible for all obligations, responsibilities, and
functions to the allottee as per the agreement for sale executed inter-se
them under section 11(4)(a) of the Act. An agreement defines the rights
and liabilities of both the parties i.e., promoter and the allottee and marks
the start of new contractual relationship between them. This contractual
relationship gives rise to future agreements and transactions between
them. The "agreement for sale” after coming into force of this Act (i.e., Act
0f 2016) shall be in the prescribed form as per rules but this Act 0of 2016
does not rewrite the “agreement” entered between promoter and allottee
prior to coming into force of the Act as held by the Hon'ble Bombay High
Court in case Neelkamal Realtors Suburban Private Limited and Anr.
v/s Union of India & Ors., (Writ Petition No. 2737 of 201 7) decided on
06.12.2017.

19. The money was taken by the builder as deposit in advance against

allotment of immovable property and its possession was to be offered
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within a certain period. However, in view of taking sale consideration by

way of advance, the builder promised certain amount by way of assured
returns [or a certain period, 50, on his failure to fulfil that commitment,
the allottee has a right to approach the authority for redressal of his
grievances by way of filing a complaint.

20. The Authority has been regulating the advances received under the
project and its various other aspects. So, the amount paid by the
complainant to the builder is a regulated deposit accepted by the latter
from the former against the immovable property to be transferred to the
allottee later on. If the project in which the advance has been received by
the developer Fri::m an allottee is an ongoing project as per section 3(1) of
the Act of 2016 then, the same would fall within the jurisdiction of the
authority for giving the desired relief to the complainant besides initiating
penal proceedings. The promoter is liable to pay that amount as agreed
upon. Moreover, an agreement/Mol defines the builder-buyer
relationship. So, it can be said that the agreement for assured returns
between the promoter and allottee arises out of the same relationship and
is marked by the said memorandum of understanding.

21. In the present complaint, the assured return was payable as per clause 8
and 19 of the MoU dated 30.06.2018, which is reproduced below for the

ready reference:

8 That the responsibility of paving of assured returns to be paid by the
Company shall cease on Notice of Possession.

19. The Company shall pay a monthly return of Rs. 22,596/- on the total
amount received with effect from 30.06.2018 before deduction of Tax at
Source and GST, cess or any other levy which is due and payable by the
Allottee(s) to the Company and the balance sale consideration shall be
payable by the Allottee(s) to the Company in accordance with the Payment
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Schedule annexed as Annexure- | The monthly assured return shall be paid
to the Allottee from the effective date.

22. Thus, the penalty charges/assured return was payable @Rs.22,596/- per
month w.e.f. 30.06.2018, till the notice of possession of the said unit.

23.In light of the reasons mentioned above, the authority is of the view that
as per the MoU dated 30.06.2018, it was obligation on part of the
respondent to pay the penalty charges/assured return. It is necessary to
mention here that the respondent has failed to fulfil its obligation as
agreed inter se both the parties in MoU dated 30.06.2018. Further, it is to
be noted that on 14.08.2024 the occupation certificate for the unit was
received and thereafter the possession of the unit was offered on
03.12.2024. Hence, the respondent/promoter is liable to pay assured
return/penalty charges to the complainant at the agreed rate i€,
@Rs.22,596 /- per month from the date i.e., 30.06.2018 till the till the
notice of possession of the said unit lLe, 03.12.2024,

Delay Possession Charges:

24. In the present complaint, the complainant intends to continue with the

project and are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

"Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed.”

25.In the present matter, MOU was executed between the parties on
30.06.2018 and the buyer’s agreement was also executed on 30.06.2018.
However, there is no possession clause in the present complaint. The

Hon'ble Supreme Court in the case of Fortune Infrastructure and Ors. vs,
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observed that “a person cannot be made to wait indefinitely for the
possession of the flats allotted to them and they are entitled to seek the
refund of the amount paid by them, along with compensation. Although
we are aware of the fact that when there was no delivery period stipulated
in the agreement, a reasonable time has to be taken into consideration. In
the facts and circumstances of this case, a time period of 3 years would
have been reasonable for completion of the contract.

26.In view of the above-mentioned reasoning, the date of MOU ije,
30.06.2018 is ought to be taken as the date for calculating due date of
possession. Therefore, the due date of possession comes out to be
30.06.2021.

27. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at
prescribed rate of interest. Proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be paid, by
the promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under: -

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) and subsection (7) of section 19]
(1) Forthe purpose of proviso to section 12; section 18; and sub-sections (4)
and (7) of section 19, the “interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time for lending to the

general public.

28. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
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interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

29. Consequently, as per website of the State Bank of India ie,
https://shi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e., 30.01.2026 is 8.80%. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +2% i.e., 10.80%,

30. The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottees, in case of default. The
relevant section is reproduced below:

‘(7a) "interest” means the rates of interest payable by the promoter or the

allottee, as the case may be,

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the promater shall
be liable to pay the allottee, in case of default;

(if)  the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or an y part thereof till the date
the amount or part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall be Jrom the date
the allottee defaults in payment to the promoter till the date it is paid:”

31. Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e., 10.80% by the respondent/promoter
which is the same as is being granted to the complainant in case of delay
possession charges.

32.0n consideration of documents available on record and submissions
made by the complainant and the respondent, the authority is satisfied
that the respondent is in contravention of the provisions of the Act. The

possession of the subject unit was to be delivered by 30.06.2021. The
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occupation certificate for the said project was received on 14.08.2024 and

subsequently unit was offered for possession on 03.12.2024. The
authority is of the considered view that there is delay on the part of the
respondent/promoter to offer physical possession of the subject unit and
itis failure on part of the promoter to fulfil its obligations and to hand over
the possession within the stipulated period. Accordingly, it is the failure
ofthe respondent/promoter to fulfil its obligations and responsibilities as
per the agreement to hand over the possession within the stipulated
period.

33. The authority observes that now, the proposition before the Authority
whether an allottee who is getting/entitled for assured return even after
expiry of due date of possession, is entitled to both the assured return as
well as delayed possession charges?

34. To answer the above proposition, it is worthwhile to consider that the
assured return/penalty charges is payable to the allottee on account of a
provision in the MoU at the rate at which assured return has been
committed by the promoter i.e, Rs.22,596/- per month. If we compare
this assured return with delayed possession charges payable under
proviso to section 18 (1) of the Real Estate (Regulation and Development)
Act, 2016, the assured return is much better. By way of assured return,
the promoter has assured the allottee that he will be entitled for this
specific amount from 30.06.2018 til] the notice of possession of the said
unit i.e,, 03.12.2024, Accordingly, the interest of the allottee is protected
even after the due date of possession is over The purpose of delay
possession charges after due date of possession is served on payment of

assured return after due date of possession as the same is to safeguard the
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interest of the allottee as his money is continued to be ysed by the

promoter even after the promised due date and in return, he is to be paid
either the assured return or delay possession charges whichever is higher.
35. Accordingly, the authority decides that in cases where assured return is
reasonable and comparable with the delay possession charges under
Section 18 and assured return is payable even after due date of
possession, the allottee shall be entitled to assured return or delayed
possession charges, whichever js higher without prejudice to any other
remedy including compensation,
36.In the present complaint, as per clause 8 and 19 of the MoU dated
30.06.2018, the amount on account of assured return was payable from
30.06.2018 till the notice of possession of the said unit i.e, 03.12.2024.
Hence, the respondent/promoter is liable to pay assured return to the
complainantat the agreed rate i.e., @ Rs.22,596/- per month from the date
i.e, 30.06.2018 till the notice of possession of the said unit i.e, 03.12.2024
after deducting the amount, if any already paid on account of assured
return to the complainant.
H. Directions of the authority
37. Hence, the Authority hereby passes this order and Issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority
under section 34(f);
I. . The respondent/promoter is directed to pay assured return/penalty
charges to the complainant at the agreed rate i.e, @ Rs.22,596/- per
month from the date i.e.,, 30.06.2018 till the notice of possession of the

said unit i.e, 03.12.2024 as per the memorandum of understanding
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dated 30.06.2018, after deducting the amount, if any already paid on
account of assured return to the complainant.

The respondent/promoter is directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90 days from
the date of this order after adjustment of outstanding dues, if any,
from the complainant and failing which that amount would he
payable with interest @8.80% p.a. till the date of actual realization.
The respondent/promoter shall not charge anything from the
complainant which is not the part of the BBA /Mol.

The complainant is directed to pay outstanding dues, if any, after

adjustment of payable assured return.

38. Complaint stands disposed of.

39. File be consigned to registry.

.

Dated: 30.01.2026 run Kumar)

Chairman
Haryana Real Estate
Regulatory Authority,
Gurugram
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