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GURUGRAM Complaint No. 3256 of 2024

ORDER

The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11{4)[3};@54&& Act wherein it is inter alia
prescribed that the prnmﬂll:-ég fl I;ll-:- r65pun51ble for all obligations,
responsibilities and fl.u'u:t1cwfss'rI derﬁzhe prﬂwsmns of the Act or the
Rules and regulations made. the;e um:ler:or’tu the allottees as per the
agreement for saler exﬂcﬁted m;er Se# 2\

Unit and prn]ect related l:letalls A~ % -\ ::E

The particulars nf umt detglls, s)ale {:ﬂnsrderancm the amount paid by
the complainant, da:ce Df pmpnsetl handmg mger the possession, delay

I
period, if any, have hgen ’glataﬂed;n the fol;pwi*ng tabular form:

Heads Y TH ntm'mauo’h

gz g a—“"_"

Name and lgcationyof ”ATSTRIUMPH" Sector 37 C, Gurugram,
the project /- ’Ha&ryana !

Nature of the project [ | Grnup Hﬂu&mg Cnlnny

Projectarea — | "ﬁ} 4% acfes !

DTCP License 63 0of 2011 dated 16.07.2011 valid till
15.07.2019
10 of 2012 dated 03.02.2012 valid till
02.02.2020

HRERA registered/ 40 0f 2019 dated 08.07.2019 valid up to
not registered 01.12.2019

Date of booking 06.05.2014
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[As on page no. 67 of complaint]

Date of execution of
apartment  buyer's
agreement

13.06.2014
(As on page no. 66 of the complaint)

Unit no.

5122 on 12 floor, Tower 05
(As on page no. 69 of the complaint)

Super Area

3150 sq. ft.
[As on page no. 69 of the complaint)

10.

Possession clause

. | f_.‘x.-.,

hv-’

Qigf}:;;ﬂ unforeseen circumstances and
ﬂ,"'ce Mﬂjeure events as stipulated
hgreunder r.he possession of the said
qpqrﬁngnt“ pmpnsed to be, offered by

|ethe; Cnm,nany to' Allottee within 36
AT hH‘Ly Six) manths with grace period

of | 6 (s:x)“months from the date of
actual start of the construction of a
parﬂcular Tuwer Building in which
theregfstratgnn for allotment is made,

— such date shall hereinafter referred to

as 'St:pu!a:ed Date’, subject always to
nm e{y payment of all charges including
Basrc Sale Frrce EDC/IDC IFMS, Stamp

i = ™

Du\tyﬁ Rﬁggtraunn Fees and Other

| Charges as stipulated herein or as may be

demanded by the Company from time to
time in this regard...

(As on page 77 of the complaint)

Due date of delivery of
possession

13.12.2017

(Calculated from the date of agreement
in absence of date of start of
construction and grace period of 6
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months is included being unqualified
and unconditional)

Grace period of 6 months is included
12, MoU 13.06.2014

[As on page no. 112 of complaint]
13. Buy back clause of MoU | Clause 8

& i L
L Yl .
- W

:ﬂqwﬂaﬁ'e;‘.
‘far devefaper *sh&f}H repurchase the said

It is hereby agreed by the parties that the
purchaser within a time frame of 33

: ’.padn}hﬁ;from the date of booking to 36
_"“ﬁ’i?;:jmm the date of booking shall be
1 fntgtiea to call upon the developer in

wntmg to. purchase the four set
p}ﬂ*t;ment‘*’a vg wremium of Rs.1500 per
dﬁ?{isuch a case the owner

ﬂat wrthm thrrty days of expiry of 36
mon ths frum the date of booking.

[Emphe -‘.’iIS‘IS Su g{:j :;:d ]

|
N (ﬂs on Ea‘gei}m 115 of complaint)

14.

Time for exercising hu}'
back option

-06. [12.201?#06 05.2017

DLD

15,

Letter  issued ~ hy
respondent / | |fon|
extending theperiod as
stated in clause 8 of the
said MoU by 12 months

03, {14«201?‘~ K

[Nﬁta Ihe same is not signed/accepted
ﬁy the complainants]

[As on page no. 45 of reply]

16.

Revised time for
exercising buy back

06.02.2018-06.05.2017

¥7:

Letter issued by
respondent no. 2
acknowledging the buy

10.11.2017

[As on page no. 117 of complaint]
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oA aH
back option exercised
by the complainant

18. Tripartite agreement

[Note: An amount of
Rs.2,14,91,000/- was
disbursed by
respondent no.2]

13.06.2014
(As on page no. 92 of complaint)

19. Total consideration

Al

Rs.2,86,56,250/-
g_tf)age no. 89 of complaint)

PR b
e

20.

i
Total amount paid by “|'Rs

Ha

;?31550;-
il

e paid

422/~ and
28] Page
e’

2

by bank-
complainants-
no. 59 of

2l Reminders

Notavailable

L. =
L. 1
1 .‘-_" 1
| e
] el
1 L

|
| .

22. | Occupation C?erﬁﬁ' ate

&
\{5‘.«)}3 »

29052019 V' &/

IAHO l. é@% 13 of reply]

23. | Offer of pussessioﬁd"th

1 .\

Letter sent” . by
respondent ~to ! tlh%
complainant \informing
that ICICI Bank have
taken symbolic
possession of the unit
on 08.02.2023.

24.

L1 A |

07062019
i

uI{ﬂﬁs %?mpéﬁ,m;% 25 of compliant)
= 4 B2 L o
(02.03.2028%.4 &

g@%ﬁgigﬂ"l 30 of complaint)
1IN/ AV

B. Facts of the complaint
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3. The complainants have made the following submissions in the

complaint:

I. That the present complaint is arising out of the unlawful and mala fide
acts of the respondent no. 1 (Builder/ Developer), in connivance of the
respondent no. 2 (ICICI Bank) and respondent no. 3 (ICICI Securities
Ltd.), wherein respondent no.1 induced the complainants to enter into
a Buyer Agreement and a Memorandum of Understanding pertaining
to Buy-Back Scheme of I:he resgnndent no. 1. Under which, the

'....n- ..”"

complainants agreed to purch §¢ ‘a unit in the residential project of

iy “n‘

respondent no. 1 with an upt ﬂtu mvuke Buy-Back option, thereby
calling upon respondem; l’l[L 1 I:o pur‘}i‘ase the unit back from the
complainants for, mﬁ:ﬁ:_ed"rsi;;&uiated amqunna]ong with the refund of

L

the sale cansnderatmn to the' mmpiamants. -

II. Upon the joint représentatmns of t‘ne respondents the complainants
availed a loan from the respnndent no. 2 under a Tripartite Agreement
executed between ;he cnmplamant§ and regpnndent no.1and 2 for the
purchase of aforesatd u;ut WIth thﬁnssxbilltles of repaying the said
loan from the amount recewed thr{)ugh the Buy-Back Scheme, When
the complainants -:sﬂught- tu m*i.fnl{e - thE- .Buy-Back option, the
respondent no. Lin: utmﬂst arbn;raryﬂnd unlawfu] manner delayed the
payment and refund Dfﬂtlp‘l.ﬂ‘afed' amnunt to the complainants without
any legal basis, thereby virtually denying the benefits,

1.  Owing to the refusal on part of respondent no. 1, the complainants
have been rendered incapable of repaying the loan amount to the
respondent no. 2, thereby allowing the respondent no. 2 to proceed
against the complainants for the recovery of the loan amount. Various

acts of the respondents clearly show that the respondents have acted
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V.

V1.

VIL

hands-in-glove with the objectives of defrauding the complainants and
cause undue financial losses to the complainants.

That the complainants were approached by respondent no.3 in order
to facilitate an investment transaction with respondent no.1to make
certain investments into the project of the respondent no. 1 being,
'‘ATS Triumph', which is in Sector 104, (Dwarka Expressway),
Gurgaon, Haryana - 122001, ("Project”).

That the respondent no. 1 §ent a brochure which envisaged the
description of the pmpert)r as*gmé"llas an Investor Scheme' for the said
project to the cnmp]alnant;ﬁﬁbsequently. believing the respondent
no. 1 & 3's representatmns ):he cnmplamants entered into a 'Buyer
Agreement dated’ f3 96 2&14r w1th4respnndent no. 1 wherein the
complainants weré p;umsmnally a"lluttecl an. apartment bearing no.
5122, 12'h Fluur, Thwer Nn 05 ATS Trmmph Dwarka Expressway,
Sector 104, [DwarkaExpres%Way] Gurgaun Haryana 122001, having
a Super Area of ap \I‘matel}; éilSU g+ fb f292 64 sq. mtr).

That as acknole‘aged by resbalde:}t énn 1 vide email dated
15.09.2023, out of the t__c_:-ta] sale consideration of the apartment was
Rs.2,86,56,250/ the complainants had-already paid 97% of the total
sale Lonsideratinn" i.a Rs.2,78; 41,55{];‘ The complainant paid
Rs.69,55,128/- dt.;f;i:t]}f from- hish:;’:pvn a’:::cnunt and respondent no. 2
and 3 paid Rs.2,08,86,422/- on behalf of the complainant from his loan
account.

That, according to Clause 18 of the Buyer Agreement, the respondent
no. 1 was obligated to hand over the possession of the Apartment
within a period of 36 months, along with a grace period of 6 months,

from the date of actual start of construction of a particular tower
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building in which the registration of allotment is made, that is, by
13.1232017.
That the complainants, in order to purchase the said apartment, were
induced to avail a Loan from respondent no. Z. For the said purpose,
the complainants entered into a Tripartite Agreement' dated
13.06.2014 with the respondent no. 1 & 2. It is pertinent to mention
herein that under Clauses 26 and 27 of the Tripartite Agreement, it
was mutually agreed hetween l;he Eyarﬂes that the respondentno 1 was
solely obligated to pay the 'J?r -EM["mterest amount on the said Loan
.-}' l‘-f'. ”'
Facility, during the subvenﬁunascheme which is for a period of 36
months, on behalf t'}f the mmplamants ‘W’hlch was otherwise payable
! H‘ I- L "\_F_‘-;!‘.' 5 ..
by the cumplmnants#a]one W
/ tl. S et
Lastly, the cumplamants ‘and respundent nn 1 entered into a
Memorandum nf Underﬁrandmg [“MDII"] dated 13.06.2014 As per

Clause 8 of the MnIJ the cﬂmplamants were entitled to call for a 'buy-

|fl "1..'1'- 1

back' of the apartment v,nthm a tlme frame af 33 to 36 months from
the date of booking. Tn. the presentcase thé‘mmplamants had booked
the Apartment on P_QZ.QE.Z{JL{} qngl h_g_ld already paid an amount of
Rs.9,64,246/- on 02.05.2014+to thét effect/-and the same has been
categorically recorded under Clause 5-of the Buyer Agreement,

That as per the Ci;user 8 r.:f the" ab”ci:ﬁ:'gmgﬁtlnned MoU, it was agreed
that the complainants shall be entitled to call upon the respondent no.
1 to purchase the said apartment at a premium of Rs.1,500/- per sq.
ft. (*Premium Amount”, and in such a case, the Respondent No.1 shall
repurchase the Apartment within 30 days of expiry of 36 months from

the date of booking. In such an instance, the complainants were

entitled to a refund of the entire amount paid by the complainants
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along with premium amount as well as service tax which was to be

paid by respondent no.1.

That under Clause 8 of the MoU, the respondent no.1 was obligated to
pay all instalments, Pre-possession EMI's, and interest directly to
respondent no.2; and was also obligated to keep the complainants fully
indemnified in this regard.

Thereafter, in accordance with the Tripartite Agreement as well as the
MoU, the complainants through-respondent no. 3 opted for the buy

'1."' KI o

back as offered by respnndentnﬂ a: ]—!uwever the respondent no. 3 did
not share the email cnmmumc%gnag w1th the complainants and upon
enquiry, they only 1nfﬂrme¢the cumplamants verbally that they had
invoked the buyback:nn beha]Fof the cnmp]amants In response to the
same, respundent na 1 repheci wde letter dated 10.11.2017, stating

that they had recewed the reque;t fm" :nvncﬂtmn of buy back as

proposed under the M{)U The cump]amant was informed by
respondent no. 3 v:lde?am emall mmmunicaﬁun dated 16.11.2017 that
respondent no. 1 had-mfnrmed thern tha,tthey had extended the time
period for mvnkmg the bl.l}-' Ba;k ppglon under the MOU for a year.

That respondent nn £ hacl agl:mﬁv&legge}ci ‘that the said act of
respondent no. lis.a total retraction from the initial commitment by
the respondent no. 1% Even-*thnugh the project and buy back was
offered by respondent no.1, it was respondent no. 3 who had played
an active and constant role in the facilitation and communication with
respect to the project and the Buy Back scheme between the
complainants and the respondent no.1. However, to the dismay of the
complainants, respondent no.l flatly refused to purchase the

apartment from the complainants as contemplated under the buyback
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scheme under Clause 8 of the MOU and wrongly stated that as per the

clause 13 of the Buyer Agreement, the complainants are required to
surrender their apartment and that the same shall be re-allotted to
another buyer:;.

That respondent no. 1, in its response dated 10.11.2017, sought to
draw a link between Clause 13 of the Buyer Agreement and the MOU
when no such connection was ever envisaged under the MOU. The
MOU pertaining to the Eu;.r Eack Scheme was absolute in nature, in
that, respondent no. 1 was gb’liggte to accept the Buy-Back option at
the instance of the co?}ep[ahzénts& The Buy-Back option and the
payment of premlum, Fgfur;d f:m?fle‘{,htitc thereunder were not
dependent upon :espﬂndent I’ltl aLai] fm:lmg an alternate buyer/ allottee
of the unit.

That the respﬂndem%no lmisplacelzl lts rellance upon Clause 13 of the
Buyer Agreement which only stlpulated Tefuhd upon finding of an
alternate buyer{ . allottee only in case of
complainants w1thdrawmgthmgapphtahnn} Agreement at any stage.
The invocation of Euy-Eack Gi‘itmn envisaged under the MOU was
never an event fa!lmg vﬁthm‘; eﬂyyumew af Clause 13 of the Buyer
Agreement. , _ )

Further, the respuﬁdeﬁf no:t’ on-10.11.2017 also mentioned that it
shall continue to pay the bank loan Pre-EMI's up till the time of
possession of the apartment. However, the said Pre-EMIs have not
been paid by respondent no.1 to respondent no. 2 till date. Thereafter,
the complainant received an offer of possession and registration of

conveyance deed for the Apartment on 07.06.2019.

However, the Complainant chose not to take possession of the same as
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he had opted for a buy-back of the property. Hence, the offering of
possession of the Apartment, despite the option of buy back as
envisaged as per the mutual understanding and agreement under the
MoU, is a clear and gross violation of the same on part of respondent
no.l.

That the respondent no. 1 has committed another breach of the MOU
as well as the Tripartite Agreement, by failing to pay the Pre-EMI
Interest, that it was bound to_ -:lD-That to the utter shock and dismay of
the complainants, on 14.10. 202;2, the complainants received a demand
notice under Section 13{2] qfﬂje.Seﬂurltlsatmn and Reconstruction of
Financial Assets and’ Enfm:ge ﬁqt uf Eea':unty Interest Act, 2002
("SARFAESI Act"); v;herébji:: a demand :ERS.Z 21,52,604/- was made
by ICICI Bank. Subsequentlyl the campiamants-got to know that vide
letter dated 02, ﬂS 2{]23 ICIEI Bank under Section 13(4) read with
Rule 8 of the S#I:{FAESI Act had takan 5ymb0]1c possession of the
apartment on 08. 02 "2023 | | Lo

Being aggrieved wrth tha same the: cufnplamants sought for due
inspection of the ]nan details w1fh‘gres ect to its amortisation and
schedule as dlsbursﬁd b;;‘ithe. Banavldé! aJl fiated 21.01.2024 which
was sent by complainantto 1CICI-Bank. ?he:I_C[{_Il Bank had disbursed
the loan amcunt"tc:-'i'ésﬁﬁri'dén"t o1 iﬁ a manner which would clearly
depict that the two respondents were hand in glove with each other.
Further, the complainants also sought clarification from respondent
no.1 with respect to what amount of Pre-EMI Interest has been paid by
the respondent no. 1 to the respondent no. 2, as stipulated under the

MoU and the Tripartite Agreement. However, no response has been

received from respondent no.1.
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XIX.

That the loan amount as sanctioned by ICICI Bank was
Rs.2,14,91,000/- and the monthly payable amount was Rs.2,76,350/-
As per the terms of the Tripartite Agreement, the respondent no. 2 was
bound to disburse the loan amount to the respondent no. 1, on behalf
of the complainants. The disbursement of such loan amount was done
in three tranches i.e, on 30.06.2014, 26.11.2014 and 25.01.2016 for
an amount of Rs.1,52,73,789/-, Rs.25,39,265/- and Rs.30,73,368/-
respectively, that total to an amount of Rs.2,08,86,422/-which was

P~
1..-';? -

neither agreed upon nor emnsaged under any agreement between the

{ .n-'f,

complainant and respﬂndentnﬂ 20

That the ICICI Bank ha,s dlshumed the partlal Loan Amount in three
tranches in the amuun’ts and tlmelmes as ‘mentioned above. It is
submitted that the complamants,__bemg lc-ng. -time customers of the
respondent no. 3, had p]aced'l':heir faith'-ﬂn thé respondent no. 2 (which
is a sister concerii of respnndent no. 3] to the effect that it would

handle the dlshll{fement of loan amounr as per the timelines

£

prescribed in the Lna;ﬁ Fa,mh%y Agre;ment which, consequently,
would also ensure that ther_ ;;gspgnden_t_ﬁnn. 1 is using the said loan
amounts so disbursed for thf‘”le ti’ﬁléllj?‘ construction of the Apartment, as
mutually agreed bemreen tl}e lllaarties

Furthermore, as évinced by\thle loan account statement of the
complainants, the various cheques deposited by the respondent no. 1
as 'Pre-EMI interest’ were dishonoured, which again shows
respondent no. 1's mala fides and fraudulent conduct to dupe the
complainants.

That after due and constant follow up by the complainant, respondent

no. 1 vide its email dated 27.02.2023 has showed its willingness to
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resolve and settle the dispute with respect to the Apartment. However,

the respondent no.l wrongly captured in the email that the
complainant agreed to take the possession of the Apartment.

XXIIl. That the respondent no. 2 and 3 have committed a fraud of Rs.33.5
lacs with the complainants', After facing the egregious fraud from the
respondents, in the year 2022, the complainant transferred his portfolio
of mutual funds investment from respondent no. 2's bank account to
Yes Bank. However, the bank folﬂia]s failed to change the complainant's
source bank account from respandent no. 2's bank to Yes bank in the
Mutual fund folios. Therefnre in 2023 when the complainants’ opted
for liquidation of his Mutual FUIlldﬁrfI'DI‘!]' Ye:s bank the fund redemption
amount was mlstakenlj.r re%easad tn cgmplainants ICICI bank account.
The respondent no.2 went ahead and withoutany intimation and on its
own took a sum nf‘Rs 33.5 l:auc'é'.?1'p1::1"||::-:-f.:1'matfézij,ir from the complainants'
bank account. In’ Vjew of the abﬂve the :espundents have acted in

cahoots with each nther 1:0 defraud thf;: cumplamants in the following

\u. .u.‘.:. ._.".:_--I.‘“ A

manner:

i. Respondent no. 1 has r!.'egd?.’y refused to refund the money to the
camp!amanm l:hat they are gnntfed to/ get as per the buy-back
aptmngmntedunderi'heMﬂU The respondent no. 1, in its response
dated 10.11.2017, sought to draw.a link:between Clause 13 of the
Buyer Agreement and the 'MOU whien no such connection was ever
envisaged under the MOU.

ii. Respondent no. 1 has breached the Tripartite Agreement by failing
to pay the pre-EMI interest to the Respondent no.
2 that it is legally bound to do as per the terms of the Tripartite
Agreement, as a result of which the Respondent no. 2 has wrongfully
initiated SARFAESI proceedings against the complainants, and
respondent no. 2 is still sending demand notices and payment
demands/reminders to the complainants.
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iti.  Respondent no. 2 has illegally and wrongfully disbursed the entire
loan amount in three tranches, without verifying the status of the
project, which is clear contravention of the Tripartite Agreement.
iv.  Respondent no. 2 has illegally blocked the complainants’ funds to
the tune of Rs. 30 lacs approx.
That the complainants have made the contractually stipulated

payments that they were bound to make, the respondent no. 1 has
refused to refund the amounts to complainants under the buy-back
option; the respondent no. 2 ha& taken the symbolic possession of the

apartment and the respﬂndent ncr 2 has also illegally blocked the

ll_,_

complainant whatsncveh theﬁeby causing grave prejudice to the

v -
i

complainant hereins’ B

Relief sought by the gumpla}ﬁént; 7
The complainant m frhe present complaint is ﬁeeking the following
relief(s). \'s i | | f

i. Direct the respuudent no.l to/ pa}r. principal amount of
Rs.2,78,41 SSDf-tUWards refund of the entire amount as paid by
the cumplamants ainng w1th a premium of Rs. 1,500/-per sq. ft. as
per the Memorandum oEUnderstandmg dated 13.06.2014.

ii. Direct the résp_gﬁdéﬁt-‘nﬂp._ _f]f_ tuepay_’irit*erest at 18% per annum for
period of delay in honouring the buyback scheme on the total
repurchase price payable to the complainant as per the
Memorandum of Understanding dated 13.06.2014,

iii.  Direct the respondent no. 1 to pay all due payable towards Pre-
EMI along with interest, if any, for the apartment to the

respondent no. 2.
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s

e wwl

iv. Direct the respondent no. 2 to recall notice under Section 13(2) of
the SARFAESI Act, and to order a stay on all proceedings initiated

, by respondent no. 2 with respect to the present transaction.
v. Direct the respondents to pay an amount of Rs.1,00,00,000/- in
lieu of compensation for the mental agony and harassment that

the complainant faced.
vi. Direct the respondents -to,pay legal cost incurred by the
complainants A ﬁ':.-;,’:'s' i %

'IL"" - n |;_,...

Reply by the respundentn 1 "::.L ~\
The respondent no.l has cpntesteddé(the fompiamt on the following
grounds. &/ w Sty

That the compléinants, after checking the veracity of the project
namely, 'ATS Triumph', Sector 104, Gurugram had applied for
allotment of an apartment vide Booking Application Form dated
01.05.2014. The complainants had agreed to be bound by the terms
and conditions of the Booking Application Form.

Based on the said application, respondent no. 1 vide its Allotment
Letter allotted to the complainants an apartment no. 5122 on the 12th
floor of tower no. 5 having super area of 3150 sq. ft. for a sale
consideration of Rs.2,36,56,250/-. The complainants signed and
executed the Apartment Buyer's Agreement on 13.06.2014.

That for making payment towards the sale consideration, the
complainants opted for loan to purchase the said apartment and
entered into a Tripartite Agreement dated 13.06.2024 with

respondent no. 1 and 2. Vide several clauses of this Tripartite

Agreement it is clearly established that it is the complainants'
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IV.

obligation to repay the loan amount distinctly and independently and

more particularly independent of any issues/concern/dispute of

whatsoever nature between the complainants and respondent no.1. It
was further undertaken by the complainants that they shall diligently
and faithfully observe the terms and conditions of the Tripartite
Agreement and Apartment Buver's Agreement along with the terms
and conditions of any other documents or agreements as may have
been executed by the complainants with respondent no. 2 or the
complainants with respondent no. 1. In the event of default by the
complainants in payment of dues to respondent no.1 as per the agreed
terms, respondent no. 1 shall be entitled to terminate the allotment of
the said apartment in favour of the complainants in accordance with
the terms and conditions of the Apartment Buyer's Agreement. The
complainants shall comply with all terms and conditions of the loan
agreement with respondent no. 2 and repay the loan amount along
with interest, other costs and commissions in accordance with the loan
agreement.

Prior to the execution of the tripartite agreement, the complainants
had requested and persuaded respondent no. 1 to execute the
memorandum of understanding so as to attain some comfort of
utilizing the goodwill of respondent no. 1 in the event of respondent
no. 1 not honouring its commitments of making payment towards the
EMIs to the bank. The complainants further aimed to hedge the risk of
unforeseen fall in the real estate sector of entering into some kind of
understanding with respondent no.1 and accordingly memorandum of
understanding dated 13.06.2014 was executed between the

complainants and respondent no. 1,
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V.

V1.

VIL

That the possession of the unit was supposed to be offered to the
complainants in accordance with the agreed terms and conditions of
the Buyer's Agreement. It is submitted that Clause 18 of the Buyer's
Agreement states that "barring unforeseen circumstances and force
majeure events as stipulated hereunder, the possession of the said
apartment is proposed to be, offered by the company to the allottee
within a period 36 (thirty six with a grace period of 6 months from the
date of actual start of the construction of a particular tower building in
which the registration for allotment is made, such date shall
hereinafter referred to as 'stipulated date, subject always to timely
payment of all amounts including the basic sale price, EDC/IDC, IFMS,
stamp duty, registration fees and other charges as stipulated herein or
as may be deemed by the company from time to time in this regard.
That respondent no. 1 had been completely transparent in its dealings
with the complainants and had from time to time updated them about
the construction status of the tower in which the unit allotted to the
complainants is located. Respondent no. 1 in order to keep the
complainants updated about the construction of the project
also requested the complainants to visit the site and witness the
progress in the construction of the project vide letter dated
10.02.2017.

That due to unforeseen circumstances construction at the project site
was not finished in time. Respondent no. 1 was forced to seek an
extension of the MOU dated 13.06.2014. Therefore vide letter dated
3.04.2017 respondent no. 1 had extended the MOU for a period of 12
months and respondent no. 1 continued to abide by terms and

conditions of the MOU for the said period. Respondent no. 1 continued
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to pay Pre EMI to respondent no. 2 for the extended period as per the

terms and conditions of the MOU.

That the booking was made on 01.05.2014. The option of invoking the
buy-back scheme by the complainants was subject to prior consent of
respondent no. 2 after the completion of the period of the MOU, Vide
letter dated 10.11.2017 respondent no. 1 had conveyed that the said
option which had allegedly been exercised by the complainants was
invoked by the complainants prior to the time period prescribed in the
MOU. Moreover, it was also categorically conveyed to the
complainants that their request to exercise the option of buy-back was
not received as per clause 13 of the buyer's agreement. Thus, there
was no proper invocation of the buy-back scheme by the
complainants.

That the possession of the unit was subject to the occurrence of the
force majeure events. The relevant clause of the Agreement pertaining

to force majeure event is as under:-

“The Company shall not be held liable or responsible for performing nay of its
obligations or undertakings in this Agreement is such performance is
prevented, delayed or hindered by Force Majeure Events' such as non-
availability of necessary infrastructure facilities being provided by the
government for carrying development activities, non-availability or
inadequate supply of steel and/or cement or other building materials, or
water ar electric power or labor, slow down, strike or due to dispute with the
constriction agency employed by the company, lock out or civil commotion,
war or enemy action or by reason or by reason of earthquake, major fire,
abnormal rains, floor, other Act of God, terrorist action or by reason of change
of law, act, netification prohibitory order, rule of Government and/or any
other public or competent authority or due to delay in the grant of
Environmental Clearance, completion/occupancy certificate, by any
competent authority or it competent authority refuses, delays, withholds,
denies the grant of necessary approvals of the said apartment/building for
any amenities, facilities intended to be created therein or if any matters,
issues relating to such approvals, permissions, notice by competent authority
become subject matter of any suit/writ/litigation before a competent court
or for any reason beyond the control of the Company. in such event, the
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Company shall not be liable for any compensation or damages in any manner
whatsoever."

X.  That the implementation of the said project was hampered due to non-

payment of instalments by allottees on time and also due to the events
and conditions which were beyond the control of respondent no. 1 and
which have affected the materially affected the construction and
progress of the project. Some of the Force Majeure events/conditions
which were beyond the control of respondent no. 1 and affected the
implementation of the project.

XI. That respondent no. 1 has already obtained the occupation certificate
and offered the possession of the unit in question to the complainants.
Respondent no. 1 has strictly abided by the terms and conditions of
the duly executed Builder Buyer's Agreement. On the other hand, even
though the complainants have been called upon to take the possession
of their unit after payment of the amount due to respondent no. 1 and
fulfilment of the requisite formalities yet the complainants are
intentionally not coming forward to do so. Moreover, due to default by
the complainants in repayment of their loan liability as the possession
is already offered, action has been initiated by respondent no. 2 under
the SARFAESI Act and the symbolic possession of the unit in question
has been taken over by respondent no. 2. As far as the stand of the
complainants that they had invoked the buy-back option, the same is
absolutely baseless and false. The alleged invocation had not been
done as per the terms and conditions agreed between the parties,
Moreover, the alleged invocation had been conveyed by the
complainants to respondent no. 3 and not respondent no. 1. As per the
MOU, the complainants could invoke the option of buy back only in

writing to respondent no. 1 within the stipulated time period.
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E.
6.

1.

1L

That the present complaint is a counterblast to the action initiated by
respondent no. 2 under the SARFAESI Act. If the complainants had any
grievance regarding invocation of buy-back of their unit, they could
have approached the Authority. The complainants are estopped from
filing the present baseless, false complaint.

Reply on behalf of respondent no.2

The respondent no.2 has contested the complaint on the following

grounds: B
That the subject matter {Jf*thﬁ“’prasent complaint has arisen due to the
alleged default on part Df respog&ént no. 1 in timely construction and
handover of the pru;ec;t. Huweve;*, the cumplamant has decided to
wrongly lmplead ICJCT BANK LTD as respnntient no. 2 and moreover
the complamanthas not snught.aﬁy reluaf agalnst the respondent no.2.
That this Authority _Iacks-Jumsd;ctmn tq issue any directions or orders
to any other person or entity who ié not a;‘prgmnter real estate agent
or allottee and respﬂndent no. 2 bemg the lender, does not fall under

g -3 'R

any of the afﬂrementmn&d categ-:}nes 'Ehe instant complaint is liable

f;\. -

to be dismissed on account “of mtsqmnder of parties qua the
respondent no. 2. T.he_dnmam of s_ervu:_es pruvjded by the respondent
no. 2 is completely ;separate;and. mdependent of respondent no. |
and many relatmnsﬁ:p be?vjreé;l 'Eae'cumplamant and the respondent
has ceased to exist and hence the complaint ought to be dismissed as
against respondent no. 2 on account of lack of jurisdiction and lack of
cause of action.

That the respondent no. 2 i.e. ICICI Bank Ltd is in no way concerned
with the present complaint except that it had sanctioned and disbursed

the Home Loan in terms and conditions of the Home Loan Agreement
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(Loan A/c No-LBDEL00002106093) and Tripartite Agreement,

However, for the sake of brevity, the answering respondent is filing

this reply.

F. Reply on behalf of respondent no.3

7. The respondent no.3 has contested the complaint on the following

grounds:

. Thatrespondent no.3 is a Limited Company duly registered under the
provisions of the Companies Act, 1956, and is a SEBI Registered Stock
Broker. The respondent no. 3 offers broking service to its clients
through the online web portal www.icicidirect.com.

II.  Under the provisions of the Act, 2016 only those complaints can be
entertained and adjudicated which are filed by aggrieved person for
any violation or contravention of the provisions of the Act or the rules
and regulations made there under against the promoter or real estate
agent. The respondent no.3 is neither a promoter nor real estate agent
therefore the present complaint filed is not maintainable and is liable
to be dismissed whereby deleting respondent no.3 as party from the
present complaint.

I1l. That there is no privity of contract between the complainants and
respondent no.3 and it has no role to play in the alleged transaction
between the complainants, respondent no.1 and respondent no.2.

IV. That the alleged transaction which is in question is between the
complainants, respondent no.l and respondent no.Z.
The respondent no.3 is totally a stranger to the said alleged
transaction in question and has been arrayed a party with an intention

to cause harassment.
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V.

10.

¥1:

That no specific relief has been sought by the complainants against
respondent no.3 and same also suffices from the prayer clause of the
complaint. It is important to submit that the presence of respondent
no.3 is not required in present complaint in order to enable the
Hon'ble Authority to effectually and completely adjudicate upon and
settle all the issues involved in the present complaint.
Copies of all the relevant documents have been filed and placed on
record. Their authenticity is netm dlspute Hence, the complaint can be
decided on the basis of these undlsputed documents and submission
made by the parties. _ Gy _E ,'
Jurisdiction of the autherlty;" d BN
The Authority obseérves that it has complete territorial and subject
matter jurisdiction to ed]udlcate the tz_resent complaint for the reasons
given below. .
G.I Terrlteriel junsdletlen |
As per notification ne 1,’92/2[]1? 1TCP dater.i 14.12.2017 issued by
Town and Country Planmng Department, Heryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for a]l purposes. In IEE:IE:':_I__]JI'TESEﬂt case, the project in
question is situated.. Iwitltitt t_he,.p..lenn..ijng-larea of Gurugram district.
Therefore, this atthbrity has-complete: fertitorial jurisdiction to deal
with the present complaint.
G.II  Subject-matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:
Section 11
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(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the convevance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

12. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by thel_adjl_ldicating officer if pursued by the

complainant at a later stage.
P ge.

H. Findings on the reltefs suught by I;he cnmpiamants-

H.L

HL.IL

HLIIL

H.IV.

H.V.

H.VL

Direct the respundent no.l to pay principal amount of
Rs.2,78,41,550/“towards refund of the entire amount as paid
by the complainants along with a premium of Rs. 1,500/-per
sq. ft. as per the Memorandum of Understanding dated
13.06.2014. i

Direct the respﬂndent no. 1 to pay mterest at 18% per annum

for period of delay in honouring the buyback scheme on the
total repurchase price payable to the complainant as per the
Memorandum of Understanding dated 13.06.2014.

Direct the respondent no, 1 to pay all due payable towards
Pre-EMI along with interest, 1f an}r. for the apartment to the
respondent no. 2.

Direct the respondent no. 2 to recall notice under Section
13(2) of the 'SARFAESI ‘Act, and to order a stay on all
proceedings initiated by respondent no. 2 with respect to the
present transaction.

Direct the respondents to pay an amount of Rs.1,00,00,000/-
in lieu of compensation for the mental agony and harassment
that the complainant faced.
Direct the respondents to pay legal cost incurred by the
complainants.
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. Inthe present complaint, the complainants booked a unit in the project

of the respondent no.1 namely ‘ATS Triumph” situated at Sector-37-C,
Gurugram, Haryana. The complainants were allotted a unit bearing no.
5122 situated at 12% Floor in the Tower-05, admeasuring 3150 sq.ft of
super area. Thereafter, the "Apartment Buyer’s Agreement” for the said
unit was executed between the complainants and the respondent no.1
on 13.06.2014. A Memorandum of Understanding was executed
between the complainants and respondent no.1 on 13.06.2014. As per
Clause 8 of the said MOU, 1t wﬂs agreed between the parties that the
purchaser [mmplalnants] is &nhtled to call upon the developer
(respondent no.1) to axermse “I:he nptmn ﬂlf Buy Back within a period of
33 months from the daté af bco}qng t6+36 -months from the date of
booking i.e, 06.02_.291? -06.05.2017. A tripartite Agreement has been
executed between the cumpl'aiha_-nts_; reﬁpﬂndent no.l and respondent
no.2 on 13.06.201%, The total 'sale considération of the unit was
Rs.2,86,56,250/- and'ithe complainants shave paid an amount of
Rs.2,78,41,550/- against the sa;ﬁe-till "déit'e Out of the said amount,
Rs.69,55,128/- has been pald T:ly the {:Dmplamants on the own account
and an amount of Rs 2 {]B 86 422;’ Was pald by the Bank. The
Occupation Certificate ' has: been. obtained from the competent
authorities on 29.05.2019 aﬁ'&‘thérEaft'ei', the ‘offer of possession was
made to the complainants on 07.06.2019. The complainants were
informed by respondent no.1 that the symbolic possession of the unit
has been taken by the respondent no.2.

14. The complainants have sought the relief of refund of the amount paid
i.e, Rs.2,78,41,550/- alongwith a premium of Rs.1500/- per sq.ft. as per
the MOU dated 13.06.2014, also, pay interest @18% per annum for the
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15:

period of delay in honouring the buyback scheme, direct respondent
no.1 to pay Pre-EMIs alongwith interest to respondent no.2 alongwith
compensation for mental agony and harassment.

The Authority after considering all the documents on record observes
that the complainants herein entered into the project namely “ATS
Triumph” of respondent no.l situated at Sector 104, (Dwarka
Expressway), Gurgaon, Haryana - 122001. The complainants were
allotted a unit bearing no. 5122 SItuated at 12 Floor in the Tower-05,
admeasuring 3150 sq.ft of suyep arEa Thereafter, the “Apartment
Buyer's Agreement’ for th%a gsaid lmlt was executed between the
complainants and the respnndent I"i-‘;' 1 t}n 13 06.2014. A Memorandum
of Understanding was executed between the complainants and
respondent no.1 on 13.06.2014. A trlpartlte Agreement has been
executed between the cnmplamants respnndent no.l and respondent
no.2 on 13.06. 2014 The‘ tota! sale cunsjderatmn of the unit was
Rs.2,86,56,250/- and the complainants. have paid an amount of
Rs.2,78,41,550/- agamst the, same till'date. Out of the said amount,
Rs.69,55,128/- has heen ?aldﬁxﬁie cnmp]amants on their own account

L | t

and an amount nfRs 2 []8 86 2!{22;’ was paid by the Bank.

16. As recorded hereinabove, respnndent no: 1.obtained the Occupation

Certificate on 29.05.2019 aﬁd"’t'hefe':'after";:nfféred possession of the unit
in question to the complainants vide letter dated 07.06.2019. The
complainants were called upon to take possession of the said unit upon
payment of the outstanding dues payable to respondent no. 1 and

completion of the requisite formalities. However, despite the offer of
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possession, the complainants failed to come forward to take possession

of the unit.

17.1t is further evident from the record that, owing to the default
committed by the complainants in repayment of their loan liability, and
since possession had already been offered, respondent no. 2 initiated
proceedings under the provisions of the SARFAESI Act. Consequently,
symbolic possession of the unit, in question was taken over by

'._Ia..l,-' .

respondent no. 2. f'- ; -ﬂ%ﬁ‘; } .
18, Vide proceedings dated 16 0&2925* Si’lrLSumeet Coordinator, Planning

# Al
Branch, HARERA, Gurugram was appainred as Local Commission to
visit the unit in quegl:ic:-n and ascwtam whether the complainants were

> AP

in possession therenfa and to submlt a repﬂrhn ‘this regard. Pursuant
thereto, the unit wasphysically ms_pe_cted oy 2__5_3!.10.2[]25. As per the Site
Inspection Report, itwas nhsewed thata nntme/letter issued on behalf
of ICICI Bank had been afﬁx&d nn._the mam entrance gate of the unit,

indicating therein that the symllnipll{: pnssessmn of the said unit vested
: U A

19. Upon consideration.ofthe pleadings-of the parties, documents available

with ICICI Bank.

on record, and the material placed before this Authority, it is apparent
that the matter is already pending adjudication under the provisions of
the SARFAESI Act. Itis a settled principle of law that parallel proceedings
in respect of the same subject matter, involving the same parties and
cause of action, are not maintainable, as the same may lead to

multiplicity of litigation, conflicting findings, and forum shopping.
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20. Furthermore, Section 34 of the SARFAESI Act expressly bars the

jurisdiction of civil courts and other authorities in matters pertaining to
actions or measures undertaken by secured creditors under the said Act.
The adjudicatory mechanism in such disputes has been specifically
entrusted to the Debts Recovery Tribunal (DRT) and the Debts Recovery
Appellate Tribunal (DRAT), which possess exclusive jurisdiction to
adjudicate upon such issues. A;curdmgiy, this Authority is restrained
from entertaining parallel prnj':ﬁedlﬁg’s in relation to the measures

R
already initiated under the SARFAESY Act. Thus the present complaint

.|| I"'-

is dismissed. ot '.r.';
NS i NO N
21. Matter stands dlspuse_;l uff \°

22. File be consigned tp-:rgglstry. ™

:7'4;:;. - L\ P [Arun l{umﬂr]
\ 'E peGY Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated:07.04.2026
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