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Today, case is hxed for onouncement of arder
b !

2, Vide separate detailed order of even dale, the execeution stands disposed of
being non-exceutable.

3 File be consigned to record room after duc compliance.
Let, the order be uploaded on the web portal of the Authority,
MAJOR PHALIT SHARMA
ADSJ(Retd.)
Alkhil Bhardwaj ADJUDICATING OFFICER
Law Associate
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HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www.haryanarera.gow.in

BEFORE ADJUDICATING OFFICER

EXECUTION NO. 2591 OF 2023
IN
COMPLAINT NO. 2502 OF 2022

Uma Khanna ....Complainant/Decree [older
VERSUS
Movish Realtech Pvi. Lid. ....Respondent /Judgment Debtor

Date of Hearing: 12.05.2026
Hecaring: 12th
Present: Sh. Kunal Thappa, Adv., for the Complainant/deerce holder
through VC.
Sh. Kamaljcet Dahiya Adv.. for the Respondent/judgment
debtor through VC.
ORDER
This order of mine will disposc of a legal issuc raised during
cxeeution proceedings by the judgment deblor as to whether the order dated
02.05.2023 wunder exccution is  non-cxccutable as  there had  been
non-compliance ol mandatory provisions of Scction 71 of the RE(RID)) Acl
2016 (hereinafier to be referred as the Act, 2016) read with Rule 28 (2){m) and

the Rule 29(1)(a) of the HRERA Rules, 2017 (hercinafier to be referred as the

Rules, 2017)7?

ﬂm&k
SHpS 7> ¢




Exccution no. 2591 of 2023

2. [carncd counsel [or the decree holder has argued that in the present
exceution wherein the order of grant of compensation by the then Adjudicating
Officer of this Forum has attained finality, the judgment debtor has no legal
right to raise an objection to exccutability of the order dated 02.05.2023 passed.
[Te has further areued that objection has been made on the ground that the order
dated 02.05.2023 passed by the then Adjudicating Officer is passed against the
procedures so laid in the RE(RD) Act, 2016 (hereinafter to be referred as the
Act. 2016} read with TIRERA Rules, 2017 (hereinalier o be referred as ihe
Rules, 2017), which objection was not raised during enquiry before learncd
Adjudicating Officer, so. 1t can’t be raised now n exceution. e has {urther
areucd that the complainant had initially applied for refund of the amount but
under the orders of the Hon'ble Authority at Panchkula, the complainant again
availed liberty to pursue complaint against the respondent to scck possession
along with dclayved interest as well as compensation and the said matter 1s
pending adjudicating before Hon’ble Authority. 1le has [urther argued that al
this slage of exceution, when the order under cxecution has attamed hnality
without there being any challenge in appeal, which otherwise was passcd by the
then leammed Adjudicating Officer having inherent jurisdiction to grant the relicf
of compensation, no authority lies with the judgment debtor to challenge the
maintainability of the exccution petition and even this Forum in excculion in
view ol the law laid down by [Ton’ble Apex Court in “Sunder Dass v/s Ram
Prakash 1997(2) SCC 662" and “Harpal Singh v/s Ashok Kumar®, Civil
2
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Expcution no. 2591 of 2023

Appeal no.02297 of 2017, date of decision 15.12.2017 can also not travcl
behind the decrece nor it can question order’s legality or correciness as was
passcd as per competence of the Adjudicating Officer. Te has further argued
that the order dated 02.05.2023 under cxecution clearly indicaics as to how
lcarned  Adjudicating Officer having jurisdiction over the subject-matter had
applied its mind to grant relicl of compensation having provisions of Scetion 72
of the Act. 2016 in its mind and how it successfully exercised its junisdiction Lo
orant compensation, which is a parallel remedy under the Act, 2016 and s
difTerent from the right of the allottec to take possession with delayed nterest,
Ile has further argued that learned counsel for the judgment debtor has though
claimed lack of inherent jurisdiction with the Adjudicating Officer while
granting the reliel of compensation but it has failed to explain as to how the
decision in question is a nullity in the eyes ol law, e has further argued that in
the instant case, when Adjudicating Officer had power and jurisdiction under
Scction 71 read with Scetion 72 to pass order dated 02.05.2023, which has
attained finality, the judgment debtor cannot request this Forum m excculion 1o
trcat such order as nullity, nor this Forum can refusc to exceute the order passed
by the learned Predecessor having inherent jurisdiction to grant the relicl.
linally, while retterating his argument that this Forum in execution cannot travel
beyond decree in this case wherein reliel has been granted as per the procedure
laid in the Act and the Rules, lel the objection to cxccutability of the order be

rejected and the two applications moved on behall of the deeree holder under
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Execution no.2591 of 2023

Order XK1 Rule 37 and Order XXI Rulc 41 of the Civil Procedure Code, be
decided mm time bound manner against the judegment debtor so that the order

under execution is satisficd at the carliest.

3, On the other hand, learned counsel for the judgment debtor has
argucd that in the case in hand, since the then learned Adjudicating Officer had
eranted the reliel of compensation against the procedures laid in Section 71 read
with Rule 28(2)m) and 29(1)a) of the Rules, 2017, such order s
non-cxecutable being nullity as was passed by lecamed Adjudicating Officer
without having inherent jurisdiction to deal with 1ssue of grant of compensation
without therc being an order ol Hon'ble Regulatory Authority establishing
vielation on the part of promoter, While placing reliance on the law laid down
by [on'ble Apex Court in “Qdisha State Financial Corporation vs Vigyan
Chemical Industries and Others”, Civil Appceal no. 10047 of 2025, decided on
dated 05.08.20235, particularly para 15 and 16 of the same, he has argucd that
cxeculing Court can entertain objection al any stage of the proceedings when
such objection is raised with regard to the power of judicial/quasi-judicial
Authority 1o pass an order based on the ground of lack of jurisdiction to
cnlertain the subject or on the ground that while cntertaiming the subject the
proper procedure laid in the relevant Act and Rules was totally 1gnored (o grant
the relicl. For ready relerence. the relevant portion of para 15 and 16 arc

reproduced below;
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Frecution no. 7591 of 2073

“13. Before analysing the facts, it must be acknowledged (hal the
present appeal arises out of a challenge to the arder of the [igh
Cowrt under Article 227, wherelyy the Hieh Cowrt refused to sel
aside the dismissal of the application filed under Section 47 CPC.
The scope of interference at the stage of execution is limited {0
cerfain exceptions. As per Section 47, the Executing Court is
empowered o examine the guestions relaling (o execution,
divcharoe, or satisfaction of the decree. It cannot go heyond the
decree; but at the same [me, when a plea s raised thai the
decree s a mddliny and hence_unenforceahlc, the executing courl

is hawnd fo examine and decide such an application on (L8 sieris,

16, It is a seliled position of law that a court executing « decree
cannot po behind the decree passed between the partiey or theis
represenialives, unless the decree v oa nullity, The cowrt mus!
exectte the decree gocording fo ifs tenor, and cannol entertain
abfections on the ground that the decree is erroneous n laow or on
Jacts, Liniil it is set aside by an appropriate proceeding in appeal
or revision, ¢ decree, even i erroneouws, remains binding on the
parties. A decree may, however, he challenged in execulion
proceedings, ifit is a nullity — for instance, if' it is passed witlout
hrineing an record the legal vepresentative of a person who was
dead at the ime the decree was passed, or where the couse of
aciion was nof maintainable, or i it was passed againsi a ruling
prinee without a certificate. An objection in that belialf mav be
vaised in the execution proceedings. Similarly, when the deciree is
siadde by a court thai has no inherent jurisdiction io peass it ain
gbjection as o ifs validity mayv be raised in an execuiion
proceeding if the objeciion appears on the face of the record ™

[l¢ has further argucd that though the provisions of Civil
Procedure Code are not apphicable in the matters covered under the Act. 2016,
but sull in exccution matter, in the interest ol justice, Scction 47 of Civil
Procedure Code may come into play which authorizcs an executing Court to go
behind the deerce to hold that the decree 18 non-exceutable as the case in hand
is. lle has further argucd that in the mstant case wherein admitledly the
complaint of the decrece holder secking possession with delayed mlerest within

the meaning ol Scetion 18(1) of the Act, 20106, 15 pending adjudication beflore




Exocution no. 25971 af 2023

[on’ble Authority at Panchkula, meaning thereby violations, 17 any, on the part
of the promoter are yel 1o be established by the Regulatory Authority in view ol
the law laid down by [on ble apex Court in Civil Appeal no.(s) 6745-6749 of
2021 arising out of SLP {Civil) No(s).3711-3715 of 2021 titled as "Newtech
Promoters and Developers Pyt Litd. v/s State of U.P. & Ors.”, so the order
dated 02.05.2023 of compensation passed by the then learned Adjudicating
Officer, having heen passed against the mandalory provisions ol law, b
declared null and void resulting into holding ol the present exccution
non-cxecutable. Finally, he has prayed to disposc off the exceution 1L being

non-mamiainable.

23 In reply 1o the arguments advanced for the judgment deblor,
lcarned counsel [or the decree holder has in addition to the arguments advanced
carlier lo prove cxecutability of the order under execution, has argucd that there
is no bar in the cxccution matters to apply provisions of Civil Procedure Code
by the cxceuting Iorum as Scetion 40 of the Act, 2016 read with Rule 27 ol the
Rules. 2017, empaowers such executing orum to exceute an order in the manner
a Civil Court cxecutes its decree and the said provisions have notl legally been
disturbed so far by our Hon'ble Iigh Court as well as IHon'ble apex Court on
this point, Finally, he has prayed to reject the objection so raised to exccutability

of the order under exceution and to get the decree salisficd at the carliest.
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Execution na.25%1 of 2023

With duc regards to the rival contentions and facts on record,

LA

the main question before this Forum to decide 1s whether or not the present
order dated 02.05.2023 under exceulion passed by Ld. Predecessor of this
Forum while granting compensation within the meaning of Sections 71 and 72
of the REE (RD) Act, 2016 (hereinafier referred to as the Act, 2016), rcad with
Rules 28(2)(m) and 29 of HRERA Rules, 2017hereinafier referred io as the
Rudes, 20017), 1s legally exccutable as there has been no prior mandatory
compliance of provisions of Rules 28(2)(m) and 29 of the Rules, 2017, on the
part of the complainant?

(A) Before answering this question, this Forum would refer to
preseribed  procedure relating 1o filling of the complaint(s) belore the
Regulatory Authority and the Adjudicating OfTicer, given in the Act, 2016, and

Lthe Rules, 2017;

Complaint before Authority

Section 31: Filing of complaints with the Authority or the
adjudicating officer:

(1) Anv agerieved person may fite a complaint with the Authority
or the adiudicating officer, as the case may be, for any violation or
contravention of the provisions of ihis Act o the rides and
regitlations made thereunder, against any promoter, allatice or real
estale agent, as the case may be.

Explanation.—For the purpose of this sub-section "person” shall
inciude fhe association of allottees or any voluntary consumer
associaiion registered wider any law for the time being in force.
(2} The form, manner and fees for filing complaini under
sub-section (1) shall be such as may be 1 [prescribed)],

Provisions ol Scction 31 indicates that 1t speaks about
(iling ol complaint belore the Regulatory Authority as well as

Dratd
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Frecution no 2591 of 2023

before the Adjudicating Officer as per [orm prescribed which
arc prescribed under the headings as *“CRA’ (Rule 28(1) and
"CAQ™ (Rule 29(1)). How, a complaint filed under Scetion 31
of the Act, 2016, is to be proceeded with 1s deseribed in Rule
28 of the Rules, 2017 and while conducting enquiry what all
powers the Regulation Authonily can cxcreisc 1s mentioned n
Scction 35 of the Act, 2016. For ready reference, relevant
portion of Rule 28(1) and 2(m) of Rules, 2017 as well as
Scction 35 of the Act, 2016, arc reproduced below:

28. Filing of complaint with Aathority (section 31), and
inguiry into affegations of contravention (2) or violations
(section 335) and disposal of complaint (section 36, section 37
and section 38). -

({)Any aggrieved person mav file a complaint with the
Authority for any violation or contravention of the provisions
of the Act or the rules and regulations made thereunder,
aoedinst anv promoler, allotiee or real esiate agent as the case
may he in Form 'CRA' or in the form specified in the
regulations, which shall be accompanied by a fees as
preseribed in Schedide T in the form of a demand drafi or
hankers cheque drawn on a Scheduied bawkt or online
pavmeni in fovour of "Harvana Real Estate Regulatory
Authariny”,

(2) (el ) Xy

(B xxxx.

{C) XXXX,

(o) axxr.

(€} Xxxx.

(13 xxx,

(o) xxxx.

(f) .

({) XAXX.

(1] XXXX.

(i) v

({1 xaox.

(o) I the complaint in forme 'CAQ" filed before the
adiudicating officer for adiudeing guaniiom of compensation,
the complaint shall be admissible from the siaee of concluding
imguiry by the Authoriiv thai respondent being promoter has
vialated o conliavened provisions of the Act or the rules or
regulations  made  thercunder woarranting  [iability of the
promoier (o _pay _compensation to the allotice under the

‘,pj:a.—f.;([/
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Execution no.25971 of 2023

mrovisions  of the Agl _or the mles or regulations made
thereunder.  The Authority may refer the matler (o the
adjudicating  officer  for  adiudeing  (he  guanium  of
compensation pavable to the complainant allotiee, and direct
both the pariies to appear before the adjudicating officer on
the appointed dayv. The quantum of compensation payable {o
the complainani may be expressed by the adjndicating officer
1 the form of hong sum amount or in the form of percentage
of interest on the amount paid by the complainant 1o the
respondeni promoter (compensation expressed in terms af
interest {.e. compensatory interest).”

Section 35: Powers of Authority to call for information,
conduct investigations,

(1) Where the Authority considers it expedient to do so, on g
complaint or swo moiu, relaiing to this Act or the rules or
reeulations made thereunder, it may, by order in writing and
recording reasons therefore call upon any promoler or allofiee
ar real estate agent, as the case may be, at any time fo furnish
in writing such information or explanation relating to s
affairs as the Authority may requiie and appoini one or nore
persons lo make an inguiry in relation (o the affairs of any
promoter or allottee or the real esiale agent, as the case mav
fre.

(2) Notwithstanding anyvthing contained in any other faw for
the time being in force, while exercising the powers under
sub-section (1, the Authoriiy shall have the same powers as
are vested in a civil court under the Code of Civil Procedure,
1908 while trving a suit, in respect of the following matters,
neunedy.

(i) the discovery and production of books of account and other
documents, al such place and at such time as mayv be specified
in: the Authority;

(ii) summoning and enforcing the attendance of persons and
examining them on oath;

({ii) issuing commissions for the examination of withesses or
documenis;

fiv) amyv other matter which may be prescribed,

Pcrusal of Rule 28 ol Rules, 2017,
indicates that 1t lays down the procedure as 1o how the
camplamt be filed belore the Regulatory Authority under
scetion 31 of the Act, 2016 and cnguiry thercon 15 to be

Procit
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Execution na. 2591 of 2023

conducted as per guidclines laid in Scetion 35 of the Act,
2016, to pass arders as mentioned in Sections 36,37, 38 of the
Act, 2016,

The sub Rule 28(2)(m) i parucular
makes i1 clear that the complaint [or compensalion s
admissible rom the stare of concluding enguiry by the
Reeulation Authority, [t mcans that it is mandatory for filing a
complaini for compengation that such complaint shall only be
admissible on the concludine enguiry ol Authority, holding
therein  that  promoter _has wviolated or conlravencd the
provisions of Act 2016 _or the Rules or Repulations made
under_thercunder. The word “shall” used in Rule Z8(2}1(m) has
1o be construed in its true sensc 1o mect the real objeet of this
special welfare oriented statule withoul giving 11 any other
connolation o dilute iis nmpact.

Complaint belore Adjudicating Officer

Now, this Forum would refer to relevant provisions
of Scction 71 and provisions of Rulc 29 which deals with
filling of complaint before the Adjudicating Officer and
summary procedure 1o be adopied by the Adjudicating
Officer, to grant compensation.,

Section 71: Power to adjudicate.

(1) For the purpose of adjudging compensation wnder sections 12,
T, 18 and seciion 18, ihe Authoritv shall appoint in consuliation
with the appropriate Governiment eate or more jndicial officer as
deemed necessary, who is or has been a District Judge to be an
adjudicating officer for holding an inguiry in the prescribed
manner, after giving anmy  person concerned o reasonahle
opporiuaily of being heard:

Frovided theat any person whose complaint in respect of maiters
covered wnder sections 12, 14, 18 and secfion 19 is pending before
the Consumer Disputes Redressal Forum or e Consumer
Disputes  Redvessal  Commiission  or  the National Conswmer
Redvessal  Cowmmission,  establivhed under section 9 of ihe

Consimer Protection Act, 1986, on or before the commencement of
this  Act, he may, with the permission of such Foram or
Commission, us the case may e, withdraw the complaint pending
before i and file an application before ihe adiudicalimg officer
under thiv Act,

p La-ﬁﬂk
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Execution no, 2581 of 2023

(2} The application for adiudging compensation under sub-section
(1), shait be dealt with by the adjudicating officer as expeditiousty
as possible and dispose of the same within a period of six(y dervs
from the date of receipt of the application.

Provided that where any such application conld not be disposed of
within the said period of sixiv dayvs, the adjudicating officer shall
record his reasons in writing for not dispasing of the application
within that period,

(31 While holding an inguirv the adindicating officer shall have
power (o summon and enforce the attendance of any person
acquainicd with the facts and circumstances of the case fo give
evidence or to produce any document which in the opinion of the
adjudicating officer, mayv be useful for or relevani o the subfect
matter of the inguiry and i, on such inguiry, he is satisfied that the
person has failed to comply with the provisions of anv of the
sections specified i sub-section ( [}, he may direct fo pay such
compensation or inlerest, as the case any be, as he thinks fit in
accordance with the provisions of any af those sections.

*erusal of Scction 71 indicates that an
Adjudicating Officer 1s to be appointed by Hon'ble Authority
to adjudge compensation under Section 12, 14, 18, and 19 of
the Act, 2016, who is required 1o conduct eaguiry in the
prescribed manner. This Scction docs not mention whal
procedure is to be adopted to conduct enguiry in prescribed
manner, which is provided in Rule 29, relevant portion ol
which 1s reproduced below;

“Rule 29¢1)fa) Any agerieved person may file an application/
complaint with the Adjudicating  Officer  for  adjudging
quanium of compensation as provided under sections 12,14, 15
and 19, where violation by the promoter has been established
by the Authority in an_enguirv_wnder section 33, i1 Form
"CAO " or in such form as specified in the regulations, which
shall be accompanied by a fee as mentioned in Schedule H in
the form of demand drafi or a bankers chegue dravwn on a
Seheduled bank, o online pavment in favour of “Harvana
Real Estate Resulatory Authority” and pavable at the branch
of that bank at the station where the seat of the said Authoriiy
ix siivwaited.”
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Impact of co-joint reading of presceribed procedures.

The above described provisions, 1f read collectively, 1t
cmerges that Scction 31 indicates that it deals with the
provisions for filing complaint with the Regulatory Authority
or Adjudicating Officer agamst the promoier, allottee, real
cslate agent, as the case may be, 1l there are any violations or
contraventions of provisions ol this Act or Rules and
Regulations made thercunder, This Scetion also mentions that
the complamt has to be filed as per the form. manner and fces
so prescribed. The required Tormat 1s given in the Form "CRA
and this form pertains to a complaint belore the Regulalory
Authorily to claim reliel” or dircctions or order and penalty
proccedings under Scction 31 read with Scctions 35, 36, 37
and 38 of the Act, 2016. In nutshell, Scetion 31 docs not relate
to the procedure for filing the complaint for compensation but
with provisioning of fihing of complaint before Regulatory
Authority or Adjudicating Officer, as per its subject and
Scclion 35 speaks about procedurc to conduct cnguiry by
Regulatory Authority when complaint under Section 31 15
received, How a complaint 15 to be fled before the
Adiudicatine Officer has been presceribed in Rule 28 Sub rule
2(m) which mandates that conclusion ol enguiry by
Resulatory Authority under Scetion 35 of the Act. 2016, 18
musl belore Nling of complaint for compensation.

Further, perusal of Rule 29 malkes it clear that there 13
na provision in Rule 29 of Rules, 2017, which cnables an
allotlee to apply lor compensation under Scction 71 ol Act,
2016, rcad with Rule 29 of the Rules, 2017, directly by
approaching  Adjudicating Oflicer to gct relicl without
approaching Regulatory Authority for conducting cnguiry
under Scclion 35 of the Act, 2016 read with Rule 28 of the
Fules, 2017, 11 15 worth to mention here that Rule 29 nowhere
prescribes and  cven also Secuon 71, that Lo decide
compensation, an Adjudicating Officer is also cmpowered 1o
decide the wviglations on the part ol ithe promoler besides
adjiudeing compensation, flad 11 been the antent of the
L.corslature, it would not have had made amendment in Rule
20 wvide Notfication no. Wise-862/1/832019/1TCP?  dated
12.09.2019 1o bring unamended Rule 29 in consonance with
the requurement ol iling o complaint for compensalion as
mandated in Rule 28{2)(im) as cxplained above. Further, by
using the word mm Rule 28 (23 as, “complaint shall be

ﬁ;@'/f
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Exccubion no. 2551 of 2023

admissible”, legislalure has made its intent clear that
complaint  for compensation s only admussible  when
Regulatory Authority has concluded the enquiry and arrived al
conclusion that there has been violations by the promoter of
any of the provisions mentioned in Sections 12, 14, 18 and 19
of the Act, 2016, 1l is the rcason that the form “CAO" at
Column 4 “lacts of the case”, requires such information. For
ready reference. column 4 is reproduced below;

. Facts of the case:fgive a concise stalement of facts
and grounds of claim for compensation againsi the promoier
and the contravenlion or violation of provisions of the Act or
the Rules or reaulations made thereunder as established by an
enguiry under section 35 by the Awthority being ground for
claim of the compensation, if ves. copy be enclosed|;”

In view of the above observations, 1118 concluded
that as per the procedure preseribed in the Act. 2016 and the
Rules, 2017, violations and non-compliance of obligations arc
required 1o be established before the Repulatory Authorily o
cnable the complainant to seck compensation, Undoubtedly,
Regulatory Authority as well as the Adjudicating Officer have
different powers o cxercise and their judicial powers do not
mmterfere in cach other’s domain. Bui, at the same tme, the
condition of Regulatory Authority deciding violatiens st
and then Adjudicating Officer deciding whether or not the
complainant  deserves  compensation, by no  streteh ol
imagination could be construed as intruding in cach other’s
allair. Rather, such two legal actions arce supplementary Lo
cach other, which want harmomous mterpretation. Morcover,
the work to decide violation has been assigned to Regulatory
Authority and not 1o the Adjudicating Officer and the
Adjudicating  Officer 18 assigned the job to  decide
compensation and not the violations, Had it been the imtent of
the leoislature o allow the f*n.diudiu:minﬁ OMcer o decide
compensation afier deciding violations and not by Regulatory
Authority. it would have [ound such mention in preseribed
procedure laid in Rule 29 or cven Rule 28(2)(m) which is nal
the casc. These obscrvation of the Forum gets [ull support
from the observations made by Ion’ble apex Courl 1n M{s
Newtech Promoters & Developers Pyt Ld, vs, State of UP
& Ors. Ete.? 2022(1) R.C.R. (Civil) 357 wheremn 1l s
specifically mentioned that “IT the adjudication upon Scctions -




(13)
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12, 14, 18 and 19 other than compensation as cnvisaged, il
exlended to the Adjudicating Officer as prayed that, in our
view, may intend o expand the ambit and scope of the powers
and functions of the Adjudicating Officer under Section 71
and that would be against the mandate of the Act, 20167, The
relevant Para 82 of the judgment is reproduced below:

“§2._.that there is a complete delineation of the
Jurisdiction vested with the regulatory authorily and
the adiudicating officer. If there is any breach or
vielation of the provisions of Sections 12, 14, 18 and
19 wf the Act by the promoter, swch
complaint straightaway has to be [iled before the
regulaiory auihority. What is  being  referable  to
the  adjudicating  officer  is  Jor  adjudging
compensation, as reflected under Section 71 of
the At and accordinglv  rules  and  regulations
have heen [froomed by the autharily for
streamliining the complaints which are made by the
agerieved person either on account of violation of the
provisions of Sections 2, 14, 18 and [9 or for
adivdaing  compensation and there appears no
gresiton of any inconsistency being made, in the siven
clreunisianees, cither 1 ihe redilaiory
authority or the adjudicating officer”

[lence, alter having discussed the relevant provisions
reparding [illing of complaint belore the Regulalory Authority
and the Adjudicating Officer only conelusion Lo be arrived at
is that the complainant lo_ect compensation must have an
order of the Resulatory  Authorily passed afler enquiry
concluded as per procedure laid in Section 35 read with Rule
28 of the Rules 2017, wherein Regulatory Authority has
concluded that there had been established violations on the
part_of the builder/promoter. giving right to the complamant to
claim compensation in addition to the relief got under Section
31, rcad with Section 35 of the Act, 2016.

A complaint for compensation is also not maintainable, 1l the

allotice in ecneral, had not withdrawn [rom the project or dud nat
L proj

specifically plead for the grounds mentioned in Section [8(2) and (3) of
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Execution no 2591 of 2073

the Act, 2016. To hold so, findings of this Forum arc bascd on the
following relevant provision of Scction 18 of the RE(RD) Act, 2016,
which implicdly bars grant of compensation in such like cases;

{i) Scction 18 - Return of amount and compensation

(1) 1" the promoter fails o complete or is unable o give
posscssion ol an apartment, plot or building,

(a) in accoidance with the terms of the agreement for sale or,
as the case may be, duly completed by the date specified
therein: or

(h) due to discontinuance of his business as a developer on
accoutt of suspension or revocation of the regisivation under
this Act or for any other reason, he shall be [iable on
demand to the allottees, in case the allotiee wishes to
withdraw from the project, without prejudice to amy other
remedy avaitable, to retwrn the amount received by him in
respect of that apartment, plot, building, as the case may be,
with interest at such rate as may be prescribed in this hehalf
incheding compensation in the manner as provided under
this Act:

Provided that where an allottee does not intend (o withdraw
from the project, he shall be paid, by the promoter interes!
for_every monih of delav. till the handing over of the
possession,_ gl such rate as may be prescribed.

(2) The promoter shall compensate the allotiees in case of
any foss cansed to him due lo defective title of the land, on
which the project is being developed or has been developed,
in the manner as provided under this Act, and the claim for
compensation under this subsection shall nat be harred by
limitation provided under any law for the time being in force.

(3) If the promoter jfails to discharge any other obligations
imposed on him under this Act or the rules or reguiations
made ihereunder or in accordance with the terms and
conditions of the agreement for sale, he shall be lalde io pay
such compensation to the allotices, [ the maniner as
provided under this Act.

15
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[ above described provision of Scction 18(1}) 1s considered
lfor 1ts application, it becomes crystal clear that it speaks about two kind
of allottees; the one who withdraw from the project and another is the
one who continues with the project and gets rehicl of possession. [t [urther
makes ¢lear that the intention of legislature 1s 1o provide compensation Lo
an allottee who withdraws {rom the project, in the manner provided under
Scctions 71 & 72 of the Act, 2016, read with Rules 28(2)(m) and Rule 29

ol the ITRERA Rules, 2017 Le. the manner prescribed under the Acl

2016 and the Rules, 2017, However, there is no mention in section 18(1)

of the Act, 2016, of grant of compensation to an allottee who decides Lo
continue with the project, means the onc who gots relicl ol possession
from the Regulatory Authorily under Scction 31 read with Scction 35 of
the Act, 2016, It 1s not oul of place to mention here that 1n case ol delay
in handimg over ol posscssion, the allotiee 15 entitled for only micrest at
the prescribed rale and not “compensation” as the suffix “including
compensation” has not been provided by the Act, 2016, which otherwise
15 mentioned in respeel of an allottee in Scetion 18(1), who withdraws

[rom the project. ILmecans, there 18 no provision made under Scetion T8(1]

of the Act. 2016, to erant compensation to an allotlice who does not

withdraw [rom the project, In other words, lns compensation is “orant ol

mterest Ull delivery of possession.”
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Undoubtedly, Scetion 18(2) and (3) of the Act, 2016,
speaks about grant of compensation to allottee where allottee suflirs loss
due 1o defective title of the land on which projeet is to be developed, or,
has been developed. The demand of such relief is not subject to amy
limitation period. Similarly, Scction 18(3) of the Act, 2016, also caters [or
the right of an allottce to get compensation where promoter fails 1o act as
per the Rules, Regulations and the Act, or contravencs the terms &
conditions ol the agreement for sale. Academically, the word “any other”
used in Scction 18(3) of the Act, 2016, means that apart from the delay i
posscssion, any other breach of the lerms and conditions ol the
Agrcement to sell or breach of the obligations impaosed on promoter by
the provisions of the Act, 2016 or the Rules, 2017, the promoter shall also

be liable o compensate the allottee. Bu, the reliclf under Scetion 18(2) &

(3} of the Act. 2016, is available only to those allotees who plead [Cr

relief on these erounds and prove it belore the Regulatory Authonty v

adopting the procedure laid under Scction 31 read with Scetion 35 ol the

Act, 2016 and the Rule 28 of the Rules, 2017, and then apply for grant of

compensation _under Scetion 71 of the Act. 2016, Legally, it is not

permissible under the Act, 2016 and the Rules, 2017, that an allottee ficr
having clected to continue with the project within the meaning ol Section
18¢1) and having got the relicl of delivery ol possession, 18 at liberty o

adopt different grounds mentioned in Scction 18(2) & (3) of the Act.

Dioti
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2016, to get the relief of compensation. For the sake of repetition, 1t 18
mentioned here that o give findings on the claim of vielations on the part
of promoter is the sele domain of the Regulatory Authority under Section
31 recad with Scction 35 of the Act, 2016, [ollowed by grant of reliel ol
compensation within the meaning of Scctions 71 & 72 of the Act, 20106,
read with Rule 28(2)m) and Rule 29 of the Rules, 2017 by the
Adjudicating Oflicer, in appropriale cascs.

(C) The above described legal position regarding maintainability
of a complaint for compensation makes once think clear that the
Adjudicating Officer 1s compelent to cnterlain a complaint  for
compensation to adjudicate, only if the allottee had clected 1o withdraw
from the project and got the reliel of refund with interest after having
cstablished before Regulatory Authority the vielations as mentioned 1n
Scctions 12, 14, 18 and 19 of the Act, 2016, on the part of promoter, 1 15
also clear that even if allottee is entitled to as per Section 18(2) and (3) of
the Act, 2016, he/she must [iest resort to the provisions of Scection 31 read
with Scction 35 of the Act, 2016, before pleading lor compensation,
within the meaning of Rule 28(2)(m) and Rule 29(1) of the IIRIERA
Rules, 2017, the legahity of which has not been disturbed by Ilon’ble

Higher judicial Forums so far. In nutshell, the Adjudicating Officer has no

iurisdiction o entertain g complaint lor compensation where there is

ﬂfa,e;k
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non-complianee of provisions of Scction 31 read with Rule 26 or hus casc

[alls within the meaning of proviso to Scction 18(1) of the Act, 2016,

0. After having discussed about mandatory requirements regarding
maintainability of the complaint for compensation, now, 1l 1s te be scen n the
case in hand, where complainant got relicl of compensation, withoul admittedly
resorling to provisions of Scction 31 read with Scetion 35 of the Act, 2016 read
with the Rules 28(2)(m) and Rule 29(1) of the Rules, 2017, 15 entitled to get his

order of compensation exceuted?

Belore proceeding [urther, this Forum would put it on record
that neither the complainant has [inal order passed under Section 31 of the Act,
2016, nor, the 1d. predecessor of this Forum has given ils reasoning in its order
of compensation as o how the reliel of compensation was granted without there
being wielations cstablished by the Regulatory Authority on the part of the
promoter, which otherwisce 15 mandate of the prescribed procedure Tatd in Rule
28(2m) and Rules 29(1) of the Rules, 2017, Similarly, this Forum 1s also not
aware of any law laid down by our Hon’ble Thgh Courl or by Hon’ble apex
Court, wherein after having discussed the preseribed procedure laid, 1t 1s held
that the Adjudicating Officer can over look the mandate of Rule 28(2)(m) and

Rule 29(1) of the Rules, 2017, 1o grant compensation.

Now, o answor the question discussed above, this Forum in

cxcculion would, al the outset put 1t on record that “The exccuting Court,

OtV
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oepcrallv speakine. must exccute the order as it stands. It can’t_guestion the

correciness or validity of the decree cxcent when it is withoul junsdiction, and

therelore a nullity”,

(A) What does the term “Jurisdiction” mcans, has been discussed by

Hon'ble Delhi High Court in 8. Joginder Singh vs Nirmal Naint Mehra And

Ors. AIRIV8GDIEELITIZNS decided on dated, 3 September, 1983, The relevant

para numbers 13 10 13 of it are reproduced below for ready reference:

13 As defined by Saunders in Words and Phrases, Second Ldition, ~By
Jurisdiction is meant the authority which a courl has to decide matlers
that are litieated before it or lo iake cognisance of matiers presented in a
Jormal way for its decision. The limits of this authority are imposed by the
statuie. charter or commission wnder which the court is constituted and
mav be extended or restricted by the like means”. According to Stroud s
Judicial Dictionary Fourth Edition “Jurisdiction” of a validly constitufed

couri connotes the limits which are imposed upon iis power (o hear and

determine issues between persons seeking to avail themselves of iis

process by reference (1) to the subject-matier of the issue or (2] to the

persons between whom the issue is joined or (3) to the kind of relief

souchi. or to anv combinaiion of these factors.

14 Thus “jurisdiction ™ is the power and authority conferred by law upon
a courd, judee or tribunal 1o decide the disputes and make judgmentss
orders authovised by law,

15 There are_in_vencral three jurisdictional elements in every valid

judement, namelyv, furisdiciion of the subject matter, furisdiction of tHie
person _and _the power or_authority to render the particular judement.

Absence _of _anv_of _these jurisdictional elements would render (he

Judgment void and a mere nullity, Such an order wonled he open io alfack

o impeachment _in__collateral  proceedings including execulion

nrocecadines.

protid
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The above described defimtion of “jurisdiction” indicates
that the Court has an authority 1o take cognisance of the matier only when such
matter is presented before it in accordance with the procedure laid. 11 a Court or
the party bypass any statutory procedure to grant or 1o get, as the case may be,
the relief, such order would be open to attack or impecachment m collateral
proceedings including exccution, It is apt to observe here that there can be no

waiver ol a statutory requirement which 1s imposcd 1n public interest.

(13} On what grounds, an order/decrec under exceution could be

challenged has been commented upon by Ilon’ble apex Court in Dhiirendra

Nath Goral And Subal Chandrashaw And Others Vs, Sudhivr Chandra Ghosh

And Others, 1904 AIR (300 decided on dated, 4th March 1964, wherein il s

observed as under:

“"Where the court acts withouwt inherent jurisdiction, a pariy affected
cannol by waiver confer jurisdiction on i, which it has not. Where sueh
Jurisdiction is not waniing, o directory provision can obviousiy be
waived., Bul g mandatory_provision _can_oxalv_be waived if ii s not

coneeived in the public interests, but in the imteresis of the poarty that

werives it "

The above deseribed law laid down in Dhirendra’s casc

(Swpra) makes it clear that if a party approachces a special court for rehie! on the
subjeet which is not to be dealt with by the said court until and unless the
mandatory procedure to be loellowed 1o scck relicf on the part of the party

concerned 18 [ollowed, such specially constituted court under a special statule
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cannot grant the relicl prayed for and il granted, that is nonest in the cyes of
law, cven if party concerncd, claims to have waived the mandatory procedure to
he followed. On this peint. it is worth to guote observation of Tlon'ble Delhi

High Court made in S. Joginder Singh(Supra) made, which read as under;

“Lvery illegality would not render a judgment a nullitv. A directory
provision can always be waived but a mandatory provision can be
waived only if it is not enacted in public interesi. in other words,
violation of mandatory provision which is conceived _in public

interest would make the judementiorder void and a mere nullitv.”

Recently, Tlon’ble Apex courl in Odisha_State Finaneial

Corporation vs. Vieyan Chemical Industries and Others (SLP (C) No. 1842

O 2023). date of decision 05.08.2025, al its para no. 20, regarding grounds 1o

challenge jurisdiction, has observed in the following manncr;

“0. A decree passed without jurisdiction is null and void. A
court iy said fo lack jurisdiction f i has no territorial
Jurisdiction, or if it has no pectitiary jurisdiction, or if s
Jjurisdiction over the subject matier is circumscribed by any law
Such laws may be either substantive or procedurdal and may, by
CXPICSS  PROVISIN OF RECcessary implication, take gway the
Jurisdiction of a courl to deat with a maiter, leaving no room for

any judicial diseretion. These provisions may either impose d

total bay on the court from dealing with certain subject mallers

ar mpose any pre-conditions, non-complianee with whiclh mav

prevent the court fiom enterigining the suil, even i 1l atherwise

has jurisdiction over the subject matter. /A plea guestioning the

jurisdiction of the court can be raised al any stage, including
before the [ligh Court or this Court, particularly when i

involves a pure guestion of law.”
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The above deseribed law makes it clear that cven il a Court has
jurisdiction over the subjeet matter but the party seeking relicl has not abide by
mandatory pre-conditions laid or not complied with the procedure to be
followed at the time of filling of the petitionfcemplaint, such Court will not be
competent to deal with such suit for want of compliance ol mandatory
provisions. [t means, il any order is passed in such suit, it can be challenged

during exceution on the ground of lack of jurisdiction:

() What would be the falc of an order passed “without
jurisdiction” by a Court or quasi-judicial Forum has been sctiled by Hon'ble apex

Court in Sunder Dass vws Ram Prakash 1977 SCC (2) 662, decided on_dated,

240 February 1977, a cilation cven rclicd by learned counsel for the decree

holder, in the [ollowing manner;

“Now, the (aw is well seftled that an execufing court cannot go
behind the decree nor can it guestion its legality or correctness.
But there is one exception fo this general rufe and that i3 thai
where the decree sought fo be execuied is a nullity for lack of
infierent jurisdiction in the court passing it, its invalidity can be set
up in an execulion proceeding, Where there is lack of inhevent
Jurisdiction, it goes to the root of the competence af the court i ry
the case and a decree which is a nullity is void and can be declared
io be void by anv court in which it is presented. Its nuldlity can be
sel up whenever and whenever it is sought to be enforced or relied
upon and even al the siage of execution or even in collateral
J.-.:lr.rju:_*.ye.:}l.re}l.r;_‘:_#;_ The execuline court can, therefore. enteriain_an

ohjection that ihe decree is a nulliny and can refuse (o execuie the

decree, By doine so, the executing cowrd would not incur the
reproach that it is eoine behind the decree, because ihe decree

beine null and void_there would really be no decree af all™

23
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On similar lings, llon’ble Delhi Iligh Court in 5.

Joginder Singh (supra) has held at its para number 38, m the loellowing

MANMCL,

“An order withouw! jurisdiction or a void order is no order ai all,

It confers no richi on the person in whose favor i presses o be

it in no way hinds the person against Whom it is made. Such an
order would be treated as a nullity whenever and wherever and
for whatever purpose it is sought to be used or relied on as a
veelid order, Such an order was incapable of execution.”

lven, in Brakewel Automotive Components (India) (P} Lid, v,

PR, Selvam_Alagappan ((2017) 5 SCC 371) lon ble apex Court has held as

(ol lows:

23, Though this view has echoed time oul of
nunmther  in similar  pronouncements  of  this Cowrt,  in
Dhurandhar  Prasad  Singh v Jai Prakash University
[Dhurandhar Prasad Singh v Jai Prakash University, (2001) 6
SCC 534 ; AIR 2001 5C 2532/, while dwelling an the scope of
Section 47 of the Code, it was ruled that the powers of the court
thereunder are guite different and much narrower than fhose in
appealirevision or review, It ways reiterated thai the exercise of
power under Section 47 of the Code is microscopic and fies in u

very narrow inspection hole and an executing cowrt can allow
ahjection fo the executability of the decree if it is found that the

same is vald ab initio and is a nuliitv. apart from the oround

thet it is not canahle aof execniion ynder the low either because

the same was passed in lvnovance of such provision of law or

the law was prosudeated makine a decree unexecuiable after fis

pissing,
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The gist of above deseribed law is that “an erder passed
ignorance of mandatory provisions ol law in void ab initio and 1s a nullity, thus

uncxccutable.”

(1) Now, the next question arises whether the judgment debtor 15
barred to raise a legal objection during cxccution proccedings, 10 it had nof
raised that issue during the inquiry proceedings before Adjudicating Officer or

oven before the Civil Court?

The answer to this question is in negative as it has

been held in “Union of India v. Jagat Ram Trehan & Sons”, (AIR 1996 Del

"N Sarasweat Tradine Agency vy Union of fndia”, 2004 Cal 267

191} and
that “if the Couri finds that decree is a nudlity, as contended by the judement
debior the Court cannot proceed to execute if, and it is the duty of the Court io
hold that the decree is not executable. Hence, the principle of waiver,
acquiescence and estoppel cannot be applied 1o take away the legal right of the
Judgment debtor available under Section 47 of the Civil Proceduie Code. . In
simple waords. even if the judgment debtor has failed to raise the legal 1ssuc
regarding non-compliance ol mandatory provisions on the parl ol the
complainant while pursuing his complaint lor compensation, there 1s no bar
apon the judgment debtor to raisc such issuc before the executing Courl as

principles of waiver, acquiescence and cstoppel would not act against his legal

Photit
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right 1o raise pure question of law during exccution, provided in Scction 47 of

the Civil Procedure Code.

(1) Now, the question arises whether the provisions ol scction 31
read with section 35 of the Act, 2016 and provisions of scction 71 rcad with
scction 72 of the Act 2016, rcad with Rule 28(2)(m) and Rulc 29(1) of the
[EERA Rules, 2017, arc mandatory being based on grounds of public pelicy or

the object of the legislature was only to introduce these provisions i the special

slatuic 1n directory form?!

The answer is that these are mandatory being based on grounds
of public policy, thus, any order passed in ignorance/ non- compliance therclo,
would be non- exceutable because of the reasons given below:

The provisions of the Act, 2016 and the Rules, 2017 madc
thereunder are wellare oriented. specially made in the public interest. The object
of the Act, 2016 is “to cstablish the Real Estate Regulatory Authority for the
regulation and promotion of the real estate sector and to ensure sale of plol.
apartiment or building, as the case may be, or sale of real estate project, in an
cllficient and transparent manner and to protect the miterest of consumers in the
real estate sector and to establish an adjudicating mechanism lor speedy dispute
redressal.™ It means, the provisions ol this Act, 2016, being based on public
policy arc mandatory in nature and nol directory. The view of the this Forum

vels support [rom the law laid down in len'ble Bombay lhigh Court in M

§
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Rashmi Realty Builders Pvt Ltd vs Mr. Rahul Rajendrakumar, Second Appeal
No. 434 of 2023 decided on dated 25.10,2024, whercin it is held in briel that,
“dispite covered by RERA cannot be termed as Va righi in personam ™ 7 and
also that “adjudication contemplaied under RERA is as a matter of public
policy and in the public interesi”. Once the provision ol RERA arc held to be
based on public policy, any provision ol 1t and the procedure related thereto lad
therein is mandatorily to be followed in its letter and spirit without any
deviation therefrom. Further, the sequence ol the provisions so introduced in the
Act, 2016, in the form of Scctions 31 & 71 and Rules 28 & 29, mn the Rules,
2017, also mdicate that, first i1s establishment of violations by the Regulatory
Authority  on the part ol promoter and then grant ol compensation by the
Adjudication Officer, in appropriatc cascs. I this be the legal position, 1l is saic
o conclude that the Adjudicating Officer has no authority 1o grant
&~
compensalion to an allotiee, 1f the Iutﬂ:r has not followed the procedure laid n
section 31 read with section 35 of the Act, 2016 and Rule 28(2){m) of the Rules,
2007, Iiven, before grant of compensation, 1t 15 mandatory for the Adjudicating
Officer. o ensure that hefshe strictly follow the mandate of Rule 29(1) of the
Rules, 2017, as discussed above. [n addition thercto, leamed Adjudicating
OfTicer 13 also bound Lo honour the dictate of 1lon hle apex Court made in MA&
Newtech Promaoters & Developers Py, Lid(sapra) which in lay man’s language
states that, "violation are to be commented by the Authority followed by grani of

compensation by the Adjudicating Officer” In nutshell, any order passed n
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jQ_// DJ7 &)




Execution no. 2591 of 2023

violations of prescribed procedure 1s an order passcd without jurisdiction, thus a
nuility.

7 With above obscrvation, it is concluded that any order passcd by the
Adjudicating Officer in violation o mandatory procedure laid down in Scction
71 of the Act, 2016, read with Rule 28(2)(m) and Rule 29(1) of the [IRERA
Rules, 2017, is without jurisdiction, void and a merc nullity, thus
non-cxcculable., I this be so, since, in the mstant case, learned Predecessor of
this Forum while granting reliel ol compensation, did not ensure the mandatory
compliance of prescribed procedures laid in Rule 28{2)(m) and Rule 29{1)(a) of
the HRERA Rules, 2017. on the part of complainant and also there 1s no
reasoning given in the order [or by passing such mandate, which otherwise
legally not permitied, and further, learned counsel for the decree holder has not
been able to show any law laid by our [on’ble High Court and even [lon’ble
apex Court, which empowers an Adjudicating Ollicer to grant compensation
against 1he preseribed procedure laid in the Act, 2016 read with the Rules, 2017,
this Forum  has no option bui to declare the order dated 02.05.2023

unexecutable.

g, Before parting with this order, this Forum would like to mect out o
legal point raised by learned counsel for the judgment debtor, who has claimed
that provisions of Civil Procedure Code are not applicable m exceution

procecdimgs intialed under the Act, 2016.
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On this point, this Forum is of the view that certainly under
the Act, 2016, 1o conduct an “inguury™ under Scetion 31 read with Scction 35 of
the Act, 2016, read with Rule 28 of the Rules, 2016, or under Section 71 of the
Act, 2016 rcad with the Rule 29 ol the Rules, 2017, the provisions ol Civil
Procedure Code are nol applicable i general. But. the position s entirely
different 1n case of exccution/enforcement of an order/dircction/decision of
Adjudicating Officer/Authority or Appellate Tribunal by virlue ol provisions of
Scction 40 of the Act, 2016, read with Rule 27 of the Rules, 2017, whercin these
statutory authoritics have been cmpowered o enloree order cie. in the same
manner as 1f it were a decree or an order made by a Civil Court 1n a suil pending
thergin, It 15 only 1 a casc _pl' ils mability 1o exccutle, 1t may send the matier 1o
the Civil Court for its cxeccution. For ready refecrence, these provisions arc

produced below;

Section d:-Recovery of interest or penalty or conipensation and
enforcement of order, etc. (1) If a promoter or an alloiice or a
real estate agend, as the case may be, fails to pav any inlerest or
penally or compensation imposed on him, ov the adivdicaiing
afficer or the Regulatory Authority or the Appellate Awthoriiv, gs
the case may be, under this Act or the rules and regulations made
thereunder, {t shall be recoverahie from such promoter or allottee
ar regl estale agend, in such manner as mayv be prescribed as an
arvears of land revenuwe, 24 (2) If any adiudicating officer or the
Regulatory Authoritv or the Appellate Tribunal, as the cuse may
be, issues any order or directs anv person fo do any act, or refrain
Sreom doing any act, which it is empowered (o do under this Act or
the rides o regulaiions made thereundern, then in case of failure by
any person fo comply with such order or dirvection, the same shall
he enforced. in such manner as may he prescribed.
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Rule 27:-Enforcement of order, direction or decision of
adjudicating officer, Authaority or Appeflate Tribunal. section 40

(1) Every order passed bOv the adjudicating officer or the Authovity
or the Appellate Tribunal, as the case mav be, under the Act or
riles and the resulation made thereunder, shall be enforced by an
adfndicating officer of the Authority or Appellate Tribunal in the
same manner as {f 1 were g decree or a order made by a civil court
in a suite pending therein; and it shall be lawfild for the
adjudicating officer or the Authoritv ar the Appellate Tribunal, ay
the case mav be, in the event of its fnability 1o execute the order;
send such order to the civil court, to execule such order,

(2) The court may, for the purposes of compounding any offence
punishable with imprisonment under the Act accept an anoun! ay
specified in the Table below. -

Offence Amouni (o be paid Jor compaunding
the offence

Punishalle Wit | five o ten percent of the estimaied
imprisonment under sub | cost of the real esiate project.

section (2) of section 59

Punishable With | five to ten percent of the estimated
fmpisonient under | cost of the real estate project.

section 64,

= e S S R

Purnishable with | five to ten perceni of the esiimated
imprisonment under | cost  of  the  plot,  apartinent  or
seciion 00, building, as the case meay be, of the

real esiale project, for which the sale
ar purchase has been facililated,

Punishable with | five io len percent of the estimated
nmprisonment winder | cost of the  plol,  apariment or
section 68, huilding, as the case may be.

The co-jomnt reading of Scction 40 of the Act, 2016 read

with Rule 27 of the Rules, 2017, clearly indicates following things;
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(A)  Scction 40 of the Act, 2016, caters for provisions to recover inlercst
or penalty or compensation o enlorcement ol order in such manner as

may be prescribed as the arrcars ol land revenue;

(B)  Secction 40 of the Act. 2016, empowers such Authority o enloree

its order 1 not complied with, 1 such manncr as may be prescribed;

(C) Rule 27 of IIRERA Rules, 2017, prescnbes the procedure to be
adopled to enforee the order, dircetions/decision of Adjudicating OfTicer,
Authority or Hon'ble Appellate Tribunal and it is to be read with Scction

40 ol the Act, 2016

(D) Rule 27 IIRERA Rules, 2017, prescribe the procedure [or
cnloreement of orders by such quoted authoritics in the same manner as il
It were a deerce or an order made by a Civil Court in a suit pending

therein:

(1) Rule 27 of IHRERA Rules, 2017, further caters for a situation
wheremn 1 such quoted Authority 1s unable to exceute its order, it may

send such order to the Civil Courtl to execule it

() Rulc 27, further makes a provisiens for the Court i.e. Civil Courl

to go for compounding in the manner described.

The above statutory provisions so described leads 1o only

onc conclusion that for the purposc of cxccution, the quoted statutory

Dpote}-
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Authoritics created under the Act, 2016, arc to act like a Civil Court 1o cxccute
its order/direction/decision in the manner a Civil Court does. [t is not out of
place to mention here that the Civil Court exccules its decree by following
procedure laid m Crvil Procedure Code including Order X X1 CPC, In addition
thereto, te enforee such orders even Regulations regarding adjudication of
exccution petitton have been notified by the IHaryana Real Estate Regulalory
Authonty, Gurugram (adjudication of exccution petition) Regulations, 2019,
wherein procedure 1s laid as to how an application lor execution is to be moved
and such Regulations have been [ramed by the Authority while cxercising
powers conferred under Scetion 40(2) of the Act, 20016 read with Rule 27 of the
Rules, 2017, In nutshell, Scetion 40 of the Act, 2016, speaks about exceution of
the orders and Rule 27 of the Rules, 2017 rcad with Regulations, 2019,
prescribe the mechanism to get the exceution afTected by the quoted Authority
m the manner a Civil Court docs. It is 1o apt to obscrve here that the provisions
of Rule 27 ef the Rules, 2017, which contain the mechanism provided under the
Act o exceute the orders. since are legally intact till date, cvery quoted
Authority working in the State of Harvana under the umbrella of the Act. 2016
read with Rules, 2017, 1s legally bound to follow the prescribed procedure laid
therein, more so when our [Hon'ble High Court in CWP no. 7738 of 2022 case

litled as "M/s International Land Developers Private Limited vis Aditi

Chauhan and Others", decided on 17.08.2022 (DB), did not disturb the legal

sanclity of the Rule 27 of the Rules, 2017 and cven our Hon'ble Appellate
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Tribunal al Chandigarh, in Appeal no.523 of 2022 casc titled as "M/s Raheja

Developers Limited vis Bharat B. Luthra and Anr", decided on 23.02.2023,

has upproved ol adoptling the procedure laid in Civil Procedure Code to execule
s order by the Adjudicating officer particularly provisions laid under Order

XXI1 ol the CPC.

Before proceeding further, it is apt 1o note here thal social
wellare legislation should be mterpreted broadly and hiberally 1o advance the
remedy and suppress the mischiel the statute secks the cure. [n other words, the
mterpretation must strengthen constitutional values, not dilute them. Te hold so,

this 'orum has taken strength from the law reported in (1978) 2 SCC 213,

(2008) 9 5CC 527, (1995) 2 SCC 273, In addition thereto [Ton’ble apex Court in

“Balram Kumawat v/s Union of India” (AIR 2003 SC 3268) has held that “the

clauses of a statute should be construed with reference 1o the coniext vis-a-vis
the other provisions se as lo make a consisient enactment of the whole nature.
The rule of *lix visceribus actus’ should be resorted to in a situation of this
nature.” Simtlarly, 1t is also necessary to note that no court of law can give its
oW mterpretation Lo a statutory provision different from its real intent. To hold
so, this Forum has taken  strength from the law laid down by Ilon"hle apex

Court in “State of Jharkhand v/s Govind Sineh”, (2005) 10 SCC 437,

wherein 1t s held that “the courts must interpret the law as 1t stands and not

legislate under the garb ol interpretation.” Further, there can’t be denial o a
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legal proposition that statutory provision has to be read and interpreted in the
manner that there 1s harmonious construction of the same. In other words, a
single provision of law can’t be interpreled to cstablish mutually inter
contradictory version. On this count, reference may be made 1o the principle of
Harmonious construction/interpretation of statute; as per which construction by
which harmony or oneness amongst various provisions of an enactment is
arrived at must be adopted. To hold so, this Forum has taken strength from the

law laid down by Hon ble apex Court in Commissioner of Income Tax vis M/s

Hindustan Bulk Carriers (2000) wherein 1t 1s held that “cowrts shoufd make

every effor! o avoid conflicts between seeminely confliciing provisions and
should attempt to interprei these provisions in a way that harmonises them. A
provision in one section of the law should not be used to nullifi: a provision
Jound in another section unless the court is unable to find a way to reconcile
their differences despite diligent effori. In cases where {ts impossible 1o
compleiely  reconcile inconsistencies helween provisions, the courts must
imterpret thent in a manner that gives effect to both provisions (o the sreatest
extent possible. Courts must consider that an inlerpretation rendering one
provision vedundant or wseless goes against the essence of harmonious
constrnction and should be avoided.”. The combined readings of these citations
lead 10 one conclusion that the basic legislative intent and purpose of Section 40

ol the Act, 2016, read with Rule 27 of the Rules, 2017, can’t he ignored by
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holding that in cxccution, the provisions of Civil Procedure Code would not be
applicable in the Statc of Haryana.

Though, this Forum is awarc ol the law laid by Ilon'ble

Karnalaka 1lieh Courl in Wnit Petitton 17821 of 2025 case tiled as “Mantri

Developers Pyt Ltd. vis Soil Pathayam Veetil & Ors.”. date of decision

31.10.2025, wherein it 1s held that “provisions of Civil Procedure Code are not
applicable in respect of proceedings conducted under the Act, 2016 read with
the Rules, 2017, But, having due regards to the same, the said judgment cannot
be having binding cifeet on the judicial or quasi-judicial Forums working in the
States ol Punjab & Ilaryana, wherein dictaice of Hon'ble Punjab & [Haryana FHigh
Court at Chandigarh or of Hon'ble apex Court, 1l any. on the said subject would
prevail. To hold so, this Forum has taken strength [rom the law laid down in

"Kast India Commereial Co. Ltd. v/s The Collector of Customs, Calcutta",

1962 AIR 1893, "Dharmendra M. Jani v/s Union of India & Ors.". Wril

Petition no.2031 of 2008, date of decision 16.06.2021, "CIT v/s Thane

Electricity Supply Limited", (1994) 206 ITR 727, "Jasandcep Kaur and

others v/s Union of India and others”, CWP 10.24261-2023 (O&M). date of

decision 06.05.2025 by Ilon'ble Punjab and Ilaryana lligh Court. Otherwise

also, there is contrary findings of Hon'ble ITigh Court of Judicature at Bombay

1 Writ Petition no.3565 of 2025 dated 06.10.2025 case titled as "Mawvur 1.

Desai v/s State of Maharashtra & Anr.", 1o the Tindings given by Hon'ble
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Karnataka 1ligh Court in Mantri's casc (supra). In the quoted case, Hon'ble

Division Bench of Bombay Iligh Court has approved of compliance of
provisions ol Civil Procedure Code in the matter of exceution of orders of

Authoritics of RERA

Infact, legally it would be correct infer thai as long as our Hon'ble
IMigh Court or Hon'ble apex Court has not held on judicial side that the
Adjudicating Olficer or the Authority or the Appellate Tribunal while working
in the States ol Ilaryana or Punjab cannot resort to the provisions ol Civil
Procedure Code while executing its order, these Forums are bound to follow
these provisions in its letter and spirit, even il Hon'ble Iligh Courls of other

states have taken a different view,

in view of the forcgoing discussion, il 18 concluded that the
provisions of Civil Procedure Codc arc applicable in the cxecution
matters covered under the Act, 2016, meaning thereby, the point raised by
lcarned counsel for the judgment debtor is meritless. In fact, if the
Authorities under the Act, 2016, arc not vested with the powers to
cxceute its orders as per the provisions provided in the Civil Procedure
Code, the cxecuting Forums will become toothless adversely alTecting the
satisfaction of its order within reasonable timc as mere sending of
Recovery Certificate to District Collectors for recovery, as arrcars ol land

revenue is practically a [utile exereise and remains so lor vears 1o come al
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the cost of the decrce holder’s interest, which is  not the intent and

purpose of the Act, 2016.

4, Conscquently, 1t 1s concluded that since. the order dated 02.05.2023
s voud ab initio, thus nullity, it cannot be executed. Accordingly, the present
exceution stands disposed of being unexecutable, Since, the exceution as such
lound unexceutable, there remains nothing on the part of this Forum to consider
and decide the pending applications of the deerce holder moved under while
Order XXI Rule 41 and Order XXI Rule 37 CPC, as these have become

inilrucluons.

10, File be consigned to record room after uploading the order on the

website of the Authority.

M. iIU'H PHALIT SITARMA
ADST (Retd.)
ADJUDICATING OFFICER
12.05.2026

Akhil Bhardwaj
L.aw Associate

Note: This order contains 37 pages and all the pages have been checked and
signed by me,

MAJOR PITALIT SHARMA
ADSJ (Retd.)
ADJUDICATING OFFICER
12.05.2026
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