HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www.haryanarera.gow.in
BEFORE ADJUDICATING OFFICER
EXECUTION NO. 2592 OF 2023
IN

COMPLAINT NO. 2562 OF 2022

Mamta Yadav ...Complainant/Deeree Holder
VERSUS

Movish Realtech Pt Lid. -...Respondent /Judgment Debtor

Date of Hearing: 12.05.2026

Hearing: 121h

Present: Sh. Kunal Thappa, Adv., lor the Complainant/decree holder
through V(.
Sh. Kamalject Dahiya Adv., for the Respondent/judgment
debtor through VC.

ORDER

Today, casc 1s fixed [or pronouncement of order.

2. Vide separate detailed order of even date. the exccution stands disposed of

being non-exccutable.
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3. I'ile be consigned to record room after due compliance.

Let, the order be uploaded on the web portal of the Authority.

MAJOR PIHHALIT SHHARMA

ADSJ(Retd.)
Akhtl Bhardway ADJUDICATING OFFICER
Law Associale 12.05.2026




HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www.haryanarera.gov.in

BEFORE ADJIUDICATING OFFICER
EXECUTION NO. 2592 OF 2023

1IN
COMPLAINT NO. 2562 OF 2022

Mamia Yadav ....Complaimant/Decree Holder
VERSUS
Movish Realtech Pyt, Lad. ....Respondent /AJudgment Debtor
Date of Hearing: 12.052026
Hlcaring: 12th
Present: Sh. Kunal Thappa, Adv., for the Complainant‘decree holder
through VC.
Sh. Kamaljeet Dahiva Adv,, for the Respondent/judgment
debtor through VC.
ORDIER
This order of minc will disposc of a legal issuc raised during
execution proceedings by the judgment deblor as to whether the order dated
20.12.2022  under exccution i non-cxccutable as  there had  been
non-comphiance of mandatory provisions ol Scction 71 af the RE(RD) Act,
2016 thereinafter to be relerred as the Act, 2016) read with Rule 28 (2)(m) and

the Rule 29(1)(a) of the HRERA Rules, 2017 (hercinaller to be referred as the

Rules, 2017)?




Execution no. 2592 of 2023

2 Learned counscel for the decree holder has argued that in the present
exceution wherein the order of grant of compensation by the then Adjudicating
Officer ol this Forum has attained finality, the judgment debior has no legal
right to raise an objection to exccutability of the order dated 20.12.2022 passed.
He has lurther argued that objection has been made on the ground that the order
dated 20.12.2022 passed by the then Adjudicating Officer is passed against the
procedures so laid in the RIRD) Act, 2016 (hercinafier 1o be referred as the
Act, 2016} read with HHRERA Rules, 2017 (hercinafier 1o be referred as the
Rules, 2017), which objection was not raised during enquiry before lcarned
Adjudicating Officer, so, 1l can’t be raised now in exccution. 1le has [urther
argued that the complainant had initially applied for refund of the amount bul
under the orders of the Hon’ble Authority at Panchkula, the complainant again
availed Liberty to pursue complaint against the respondent to scck POSSCE810N0
along with delayed interest as well as compensation and the said matter is
pending adjudicating before Hon’ble Authority, Ile has further argued that at
this stage of exceution, when the order under excculion has attained [Inality
without there being any challenge in appeal, which otherwise was passcd by the
then lcarmned Adjudicating Officer having inherent jurisdiction to grant the rehicl
of compensation, no authority lies with the judgment debtor to challengc the
maintainability of the exccution petition and even this Forum in execulion in
view of the law laid down by Ilon'ble Apex Court in “Sunder Dass v/s Ram

Prakash 1997(2) SCC 662" and “Harpal Singh v/s Ashok Kumar™, Civil
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Exwpcution na 2592 of 2073

Appeal no.02297 of 2017, date of decision 15.12.2017 can also not travel
behind the deeree nor it can guestion order’s legality or correctness as was
passed as per competence of the Adjudicating Officer. 1l¢ has [urther argued
that the order dated 20.12.2022 under exccution clearly indicales as 1o how
lcarncd Adjudicating Officer having jurisdiction over the subject-matier had
applicd 118 mind to grant relief of compensation having provisions of Scction 72
of the Act, 2016 in its mind and how 1t successfully exercised its jurisdiction 1o
grant compensation, which is a parallel remedy under the Acl, 2016 and is
different from the right of the allotiee o take possession with delayed interest.
[Ic has [urther argued that learned counsel lor the judgment debtor has though
claimed lack of inherent jurisdiction with the Adjudicating OMMicer while
granting the relief of compensation but it has [ailed to explain as to how the
decision m question 1s a nullity in the eyes of law. e has [urther argued that in
the mstant case, when Adjudicating Officer had power and jurisdiction under
Seetton 71 read with Scction 72 o pass order dated 20.12.2022, which has
attained lnality, the judgment debtlor cannot request this Forum in exceution 10
treat such order as nullity, nor this Forum can refusce to exceute the order passed
by the learned Predecessor having inherent jurisdiction to grant the relicl,
Finally, while reiterating his araument that this Forum in execution cannat travel
beyond decree in this case wherein reliel has been granted as per the procedure
laid n the Act and the Rules, Iel the objection to exceutability of the order be

rejected and the two applications moved on behall” of the decree holder under
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Execulion mo 2597 of 2023

Order XXI Rule 37 and Order XXI Rule 41 of the Civil Procedure Code, be
decided in time bound manner against the judement deblor so that the order

under exceution 1s satislied at the earliest.

3. On the other hand, learncd counsel for the judgment debtor hasg
argued that in the case in hand, since the then learned Adjudicating Officer had
aranted the relicl of compensation against the procedures laid in Section 71 read
with Rule 28(2)(m) and 29(1)a) of the Rules, 2017, such order is
non-cxccutable being nullity as was passed by learned Adjudicating Officer
without having inherent jurisdiction to deal with issuc of grant of compensation
without there bemg an order of llon'ble Regulatory Authority cstablishing
violation on the part of promoter. While placing reliance on the law laid down
by lon'ble Apex Court in “Odisha State Financial Corporation vs Vigyan
Chemical Industries and Others”, Civil Appeal no 10047 of 20235, decided on
dated 05.08.2025, particularly para 15 and 16 of the same, he has argued that
exceuting Courl can entertain objectlion at any stage of the proceedings when
such objection is raised with regard to the power of judicial/quasi-judicial
Authority 1o pass an order based on the ground of lack of jurisdiction to
cntertain the subject or on the ground that while entertaining the subject the
proper procedure laid in the relevant Act and Rules was totally ignored 1o grant
the reliel, For ready reference, the relevant portion of para [5 and 16 arc

reproduced below:
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Execution no. 2552 of 2023

13, Before analysing the fucts, it must be acknowledged that the
present appeal arises out of a challenge (o the ovder of the [igh
Cowrt under Article 227, whereby the High Court refised o sei
aside the dismissal of the application filed under Section 47 CPC
The scope of interference at the stage of execution is Hniited io
cerfain exceptions. As per Section 47 the Executing Court is
empenvered (o examine the guestions relaling lo  evecution,
discharce or satisfaciion of the decree It cannol vo bevond the
decree; but al the svame time, when a plea iv rvaised that the
decree is a nullity and hence_unenforceahle_the execuiing court
is bovd (o examine and decide such an application on it merits,

16,0t is a seitled position of law fhat a court executing o decree
cannoi go hehind the decree passed hetween the partics or their
representatives, unless the decree is o nullity,. The cowrt must
execiic the decree according fo iis tenor, and caninot enteriain
objections on the ground that the decree is erroncous in faw or on
Jacts, Uniil it is set aside by an appropriate proceeding in appeal
or revision. o decree, even { ervoneous, remains binding on the
partics, A decree may, however, be challenped in execution
proceedings, it is a nullity — for instance, i it iy passed withot!
bringing on record the legal representative of a person who was
dead at the time the decree was passed, or where the cause of
action was nol mainiainalle, or if it was passed against a rofling
prince without a certificate. An objection in that behall may be
radsed in the execution proceedings, Similarly, when the decree is
made by a conrt that has no inherent jurisdiction o pass it an
ofjeciion as to ity validity may he raised _in _an  execution

proceeding {Fthe objection appears on the face of the record.

e has further argued that though the provisions of Crvil

Procedure Code arce not applicable in the matters covered under the Act, 2016,

but sull In exceution matter, in the interest of justice, Scction 47 of Civil

Procedure Code may come into play which authorizes an exceuting Court 1o go

behind the decree 1o hold that the deeree is non-cxecutable as the case in hand

15. Ile has [urther argued that in the inslant case whercin admiticdly the

complaint of the decrce holder secking possession with delayed interest within

the meaning of Scetion 18(1) of the Act, 2016, is pending adjudication before

Phetit
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Execution no 2552 of 2023

Lo ble Authority at Panchlkula, meaning thereby violations, if any, on the part
ol the promoeler are yet to be established by the Regulatory Authority in view of
the law laid down by Hon’ble apex Court in Civil Appeal no.(s) 6745-6749 of
2021 arising out of SLP (Civil) No(s).3711-3715 of 2021 ttled as “Newtech
Promoters and Developers Pyt Ltd. v/s State of U.P, & Ors.”, so the order
dated 20.12.2022 of compensation passed by the then learned Adjudicating
Officer, having been passed against the mandatory provisions ol law. be
declared null and void resulting into holding of the present exccution
non-cxeculable, Finally. he has prayed to dispose off the cxecution it being

non-maintaimahle,

4, In reply to the arguments advanced for the judgment debtor,
learned counsel for the decree holder has in addition to the arguments advanced
carlier to prove exceutability of the order under exccution, has arsued Lhat there

is no bar in the exceution matters to apply provisions of Civil Procedure Code

by the exeeuting Forum as Scetion 40 of the Act, 2016 read with Rule 27 of the
Rules. 2017, empowers such exceuting Forum 1o exceute an order in the manner
a Civil Courl exceutes its decree and the said provisions have not legally been
disturbed so far by our Ilon'ble High Court as well as Ton’ble apex Court on

this point, Finally, he has prayed to reject the objection so raised to exccutability

of the order under excecution and to get the decree satisfied at the carlicst,

[)AEW'
) g%:ﬂ?:i@} 6




Execution no, 2592 of 2023

With duc regards to the rival contentions and facts on record,

=N

the main question before this Forum to decide 1s whether or not the present
order dated 20.12.2022 under exccution passed by Ld. Predeccssor ol this
Forum while granting compensation within the meaning of Scetions 71 and 72
of the R (RD)} Act, 2016 (hereinafier referred to as the Act, 2016}, read with
Rules 28(2)m) and 29 of HRLERA Rules, 2017 thereingfier referred to as the

VECS, £ :-'. -. el LY F L ol L clh L
Rules, 2017}, 18 legally cxccutable as there has been no prior mandatory

L=

compliance ol provisions of Rules 28(2)(m) and 29 of the Rules, 2017, on the

part of the complainant?

(A) Before answering this question, this Forum would refer o
preseribed  procedure relating o flling of the complaint(s) before the
Regulatory Authorily and the Adjudicating Officer, given in the Act, 2016, and

5,

the Rules, 2017:

Complaint before Awthority

Section 31: Filing of complaints with the Awuthority or the
adjndicaring officer:

(1) Anv aggrieved person may file a complaint with the Authority
or the adijudicating officer, as ile case mav he, for any vielation or
contravention of the provisions of this Act or ihe rufes and
regulations made thereunder, against any promoter: allotiee or real
evfale agent, as the case may be.

Fxplanation.--For the purpose of this sub-section “person® sholl
mclude the association of allottees or any voluntary consumer
association regisiered under any law for the iime being in force.

(2) The jform, manner and Jees for filing complaint under
sub-section (1} shall be such as meay be i [prescribed/.

Provisions of Secection 31 indicales that it speaks about
Nling ol complaint before the Regulatory Authority as well as

Plesh
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Expoubion no 2592 of 2023

before the Adjudicating Officer as per form prescribed which
arc prescribed under the headings as "CRA™ (Rule 28(1) and
CACQY {Rule 29(1)). How, a complaint filed under Scetion 31
ol the Act, 2016, 15 to be proceeded with is desceribed m Rule
28 of the Rules, 2017 and while conducting enguiry what all
powers the Regulation Authority can exercise 1s mentioned in
Scetion 33 of the Act, 2016, For ready reference, relevant
portion of Rule 28(1) and Z{m} ol Rules, 2017 as well as
Scetion 35 of the Act, 2016, arc reproduced below:

28, Filing of complaint with Authority (section 31), and
inquiry inte allegations of contfravention (2) or violations
(section 35) and disposal of complaint (section 36, section 37
e section 38). -

(L)Any aggrieved person mayv file a complaint with the
Authority for anv violation or contravention of the provisions
af the Act or the rules and regulations made thereunder.
againsi any promoter, allotiee or real estate agent as the case
may he in form 'CRAL or in the form specified in the
regulations, which shall he accompanied by a fees gs
preseribed in Schedule [ in the form of a demand drafi or o
bankers chegque drawn on a Scheduled bank or online
pavment in favour of "Harvana Real Estate Regulatory
Authority”,

() Fet ) e

(H) xxxx,

(o) XXX,

red) xxxx,

(2} Xxex.

(1} xxxx.

() XXX,

(h) xxxx

(1) xxxx,

() xxxx,

i) Xxxx,

() xxxx.

(m) i the complaint in form 'CAQ filed before the
adiudicating officer for adindging quanium of compensation,
the complaint shall be admissible from the stage of concluding
inguiry by the Authority that respondent being promater has
violated or coniravened provisions of the Act or the rules or
reoulations made  thereunder wevraniine  Hahilitv of the
promoter to pav compensation io the allotfee under the

YN g
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Exocution no.2592 of 2023

provisions  af the Act or the rules or reswlations made
thereunder, The Authority may refer the matier to the
adiudicating  officer  for  adiudeing  the quantum  of
compensation pavahle (o the complainant allofiee, and direci
hoth the parties 1o appear before the adivdicating officer on
the appointed day. The quanium of compensation pavable to
the complainant may be expressed by the adiudicating officer
in the form of lump sum amount or in the form of percentage
of interest on the amount paid by the complainant to the
respondent promoter (compensalion expressed i derms of
mterest Le. compensalory nlerest),”

Section 33: Powers of Auwthority to call for information,
conduct investigations.

(1) Where the Authorily considers it expedient (o do so, on g
complainl or suo metu, relating to this Act or the rules or
reguialions made thereunder, 11 mav, by order in writing and
recording reasons therefore call upon any promaoter or allotiee
ar real estate agent, as the case may be, at any time to furnish
in writing such informetion or explanation relatine (o ifs
affairs ay the Authority may requive and appoint one or more
persons lo male an inguiry in relaiion to the affairs of any
promaoter or allottee or the real estate agent, as the case may
be.

(2) Notwithstanding anvthing coniained in any other law for
the time being in force, while exercising the powers under
sub-section (1), the Authority shall have the same powers as
are vested in a civil court under the Code of Civil Procedure,
1908 while triving a suit, in respeci of the followine matters,
neanely,

(1) the discovery and production of bools of account and other
documents, ai such place and at such time as mav be specified
e the Auwthoriiy;

(i) summoning and enforcing the attendance of persons and
examining them on oath;

(if) isswing comnussions for the examinalion of wilnesses or
docuUnienis;

(fv) anv other matter which may be prescribed.

Perusal of Rule 28 of Rules, 2017,
indicates that 11 lays down the procedurc as to how the
complaint be filed bclore the Resulatory Authority under
section 31 of the Act, 2016 and enquiry thercon is to be

Proed
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Execution no. 2592 of 2022

conducted as per guidelines laid in Scction 35 of the Act,
2010, 1o pass orders as mentioned 1n Scclions 36, 37, 38 ol the
Act, 2016,

The sub Rule 28(2)(m) m particular
makes it clear that the complaint for compensaiion s
admissible from the stace of concluding enguiry bv the
Resulation Authority, [t means that it is mandatory lor Oling a
complaini for compensation that such complaint shall only be
admissible on the concludine enquiry ol Authority, holdine
lherein  thal promoter _has wviolalcd or contravencd  the
provisions of Act 2016 eor the Rules or Regulations made
under thereunder. The word “shall™ used in Rule 28(23m) has
to be construed 1 its true sense to meet the real object of thig
special welfare oricnted statute withoul giving it anyv other

connotation to dilute ils impact.

Complaint before Adjudicating Officer

Now, this Forum would refer to relevant pravisions
of Section 71 and provisions ol Rule 29 which deals with
filling of complaim before the Adjudicating Officer and
summary procedure to be adopted by the Adjudicating
OfTicer, lo grant compensation.

Nection 71: Power to adjudicaie.

(1) o the purpose of adindging compensaiion under sections {2,
[, 18 and secifon 19, the Auwthority shall appoint in consulration
with the gppropricte Government one or more judicial officer ax
deemed pecessavy, who is or has been a Disirict Judee o be an
adiudicaiing officer for holdine _an _inguirv_in_the prescribed
manner,  affer giving  any  person  concerned a  reasonable
opporiunity of being heard:

Provided that any person whose complaint in respect of maticrs
covered wider sectiony [2, 14, 18 and section 19 is pending hefore
the Consumer Dispuies Redressal Forum or the Consunier
Disputes  Redressal Commission or the National Consumer
Kedressal  Conunission,  established wnder section 9 of the
Consumer Protection Act, 1986, on or before the commencement of

this Act, he may, with the permission of such Forum or
Commixsion, as ihe case may be, withdraw the complaing pending
before i and file an application before the adiudicating officer
under this Act.

Oratid
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Execution no.2592 of 2023

(2) The application for adiudging compensation under sub-section
(1), shall be deall with by the adiudicating officer as expeditious{y
as possible and dispose of the same within a period of sixty davs
Jrom the date of receipi of the application:

Provided that where any such application could no! be disposed of
within the said period of sixiy davs, the adindicating officer shafl
record fis reasons inoweiling for not disposing of the application
within thal period.

(3) While holding an inguiry the adiudicaiing officer shall hove
power (o summon and enforce the allendance of any person
acguainted with the fucts and circumstances of the case {o give
evidence or lo produce any document which in the opinion of the
adindicating officer, may be wseful jor or velevani to the subjeci
matter of the inguivy and if, on such inguiry. he is satisfied thai the
persan fas failed to comply with ihe provisions aof anv af the
sectiony specificd n sub-section (1), he mayv dircet to payv such
compensation op inlerest, as the case any be, as he thinks fii in
aecordance with the provisions of any of those sections.

Pcrusal ol Scction 71 indicates that an
Adjudicating Olfficer is to be appointed by Hon ble Authority
o adjudge compensation under Scction 12, 14, 18, and 19 of
the Act, 2016, who 1s required to conduct cnguiry in the
preseribed manner. This Scction does not mention what
procedure 1s 1o be adopted to conduct cnquiry in prescribed
manner, which 1s provided in Rule 29, relevant portion of
which 15 reproduced below;

“Rule 29(1)(a) Any aggrieved person may file an application?
complaint  with the Adiudicating Officer jor adiudeing
quaniim of compensation as provided under sections 12,1418
and 19, where violation by the promoter has been established
by the Awlhority in an enguiry under section 35 in Form
CAQ" or in such form as specified in the regulations, which
shall he accompanied by a fee as mentioned in Schedule 1 in
the Jorm of demand drafi or a bankers cheque draws on
Scheduled bank, or online payment in favour of “Harvana
Real Istate Regulatory Authority” and pavable at the branch
of that hank at the station where the seai of the said Authoriny
s sifuated.”
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Lmpact of co-joint reading of preseribed procedures.

The above described provisions, i read collectvely, il
cmerges that Scction 31 ndicates that 1t deals with the
provisions lor filing complaint with the Regulatory Authority
or Adjudicating Officer against the promoter, allottee, real
cstate agent as the case may be, 1l there arc any violations or
contraventions of provisions of this Act or Rules and
Regulations made thercunder. This Section also mentions that
the complaint has to be filed as per the form, manner and fces
5o prescribed. The required format 1s given m the Form "CRA
and this form pertaing o a complaimt before the Regulatory
Authority to claim reliel or dircctions or order and penalty
proccedings under Scetion 31 read with Scctions 35, 36, 37
and 38 of the Act, 2016, In nutshell, Scction 31 docs not relate
o the procedure for filing the complaint for compensation but
with provisioning of Niling of complaint belore Regulatory
Authorily or Adjudicating Officer, as per its subject and
scction 35 speaks aboul procedurce to conduct enquiry by
Regulatory Authority when complaint under Scetion 31 13
received. llow a complant 1s o be hiled belore the
Adjudicatine Officer has been prescnbed in Rule 28 Sub rule
2im) which mandates that conclusion of enguuy by
Reoulatory Authoritvy under Section 35 of the Act, 2016, i3
must belore [line of complaint for compensation.

Further, perusal of Rule 29 makes 1t clear that there s
no provision in Rule 29 ol Rules, 2017, which cnables an
allottee 1o apply lor compensation under Scction 71 ol Act,
2016, rcad with Rule 29 of the Rules, 2007, dircctly by
approaching Adjudicating MMicer o pet relicl without
approaching Regulatory Authorty for conducting engquiry
under Scetion 33 of the Act, 2016 read with Rule 28 of the
Rules, 20107, It 15 warth to mention here that Rule 29 nowhere
preseribes  and  even  also  Section 71, that to decide
compensation, an Adjudieating Officer is also empowcered 1o
decide the wviolations on the part of the promoter besides
adjudeing compensation. [lad it been the intent of the
Legislature. it would not have had made amendment in Rule
29 wade Notification no. Mise- 862/ L/R3200197TCE  dated
[2.09.2019 to brine unamended Rule 29 in consonance with
the requircment ol filimg o complami lor compensalion as
mandated m Kule 28(2)(m} as explained above, Further, by

using the word m Rule 28 (2¥m) as, “complamt shall be

Orotid
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Fxoculion mop 2592 of 2023

admisgsible”™, legislature has made ils ntent clear that
complaint lor compensation 15 only admussible  when
Regulatory Authority has concluded the enguiry and arrived at
conclusion that there has been violations by the promoter of
any of the provisions mentioned m Sections 12, [4, 18 and 19
ol the Act, 2016. 1t 1s the reason that the form “CAQ" al
Column 4 “lacts of the casc”, requires such information, For
ready reference, column 4 15 reproduced belows

e Facts of the case:{give a concise statement of facts
and grownds of claim for compensation against the promoter
and the comtravention or violation of provisiony of the Act or
the Rules or regulations made therennder as established by an
enguiry under section 353 by the Authority being eround for
claim of the compensation, I ves, copy be enclosed|: "

In_wicw ol the above observations. 1l 1s concluded
that as per the procedure preseribed in the Act. 2016 and the
Rules, 2017, violations and non-compliance ol abligations are
reguired to be established beflore the Resulatory Authority to
cnable the complamant lo seck compensation. Undoubtedly,
Regulatory Authority as well as the Adjudicating Officer have
diffcrent powers to exercisce and their judicial powers do not
interfere in cach other’s domain. Bul, at the same time, the
condition of Regulatory Authority deciding violations [irst
and then Adjudicating Officer dectding whether or not the
complainant  deserves  compensation, by no  stretech  of
imagination could be construed as intruding in cach other’s
affair. Rather, such two legal actions are supplementary (o
cach other, which want harmonious mterpretation. Morcover,
the work 1o deeide violation has been assigned to Regulatory
Authority and not 1o the Adjudicating Officer and the
Adjudicating  Oflicer 15 assigned  the job o decde
compensation and not the violations. Had it been the infent of
the legislature to allow the Adjudicating Oflicer to decide
compensation aller deciding violations and not by Reeulatory
Authority. it would have Tound such mention in prescriboed
procedure lad mm Rule 29 or even Rule 28(230m) which 18 not
the casc. These obscervation of lhe Forum gets full supporl
[tom the observations made by Hon’ble apex Court in M
Newiech Promoters & Developers Pyvi. 1id. vs. State of UP
& Ors. Ete.” 2022(1) R.C.R, (Civil) 357, whereimn il s
specifically mentioned that *1f the adjudication upon Scclions
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Execution no.2592 of 2023

12, 14, 18 and 19 other than compensation as cnvisaged, 1
cxtended 1o the Adjudicating Officer as prayved that, in our
view, may intend to expand the ambit and scope of the powers
and [unctions of the Adjudicating Officer under Section 71
and that would be against the mandale of the Act, 20167, The
relevant Para 82 of the judgment is reproduced below;

C82. L that there (s oa complete delineation of ihe
Jurisdiction vested with the regulaiory authority and
the adiudicating officer.  {f there is anv breach or
vialation of the provisions of Seciions 12, 14, 18 and
1Y of the Act by the promoier, swch o
complaint stratohtaway has to be filed before the
repulatory authority. What is  heing  referable (o
the adjudicating  officer is  for adindging
compensation, as reflected under Section 71 of
the  Act and accordingly  rules  and  regulations
have bheen  framed by the authority for
streamiining the complainis which are made by the
aeorieved person efther on account of violation of the
mrovisions of Sections 12, 14, 18 and 19 ar for
gdindeing  compensalion  and  there appears  no
guestion af any inconsistency being made, in the given
Clrcimsiances, either by ihe regiylalory
authority  or the adiudicating officer”

lence, alter having discussed the relevant provisions
regarding Glling of complaimt belore the Regulatory Authorty
and the Adjudicating Olhcer only conclusion o be arrived 4l
15 that the complamant to eel compensation must have an
order of the Reoulatory Authority passed afler cnquiry

concluded as per procedure laid in Section 35 read with Rule
28 of the Rules 2017. whercin Reeulatory Authority hag
cancluded that there had been cstablished violations an the
part ol the bulder/promoter, eiving right to the complainant 1o
claim compensation 11 addition 1o ihe relicf eol under Scetion
31. read with Section 35 of the Act. 2016,

A complamt [or compensation 18 also nol maintainable, 17 the

allottee i general, had not withdrawn from the project or did not

specifically plead lor the grounds mentioned in Secuon 18(2) and (3} of

Oretih
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Exoculion no. 2532 of 2023

the Act, 2016. To hold so, findings of this Forum arc based on the
following relevant provision of Scction 18 of the RE(RD) Act, 2016,
which impliedly bars grant ol compensation in such like cases:

(i) Section 18 - Return of amount and compensation

(1) I the promoter fails to complcie or 1s unable 1o give
posscssion ol an apartment, plot or building,

(a) in accordance with the terms of the agreement for sale or,
as the case may be, dulv completed by the date specified
therein; or

(b} due o discontinuance of his business as a developer on
account of suspension or revocation of the registration under
this Act or for any other reason, he shall be liable on
demand o the allottees, in case the allottee wishes (o
withdvaw from the project, withoul prejudice to anyv other
remedy available, to retwrn the amouni recedved bv Lo in
respect of that apartment, plot, building, as the case mayv be,
with interest ai such raie as may be prescribed in this behall
mcluding compensation i the manner as provided under
this Act.

Provided that where an allotice does not intend (o withdraw
from the profect, e shall be paid, by the promoter, inferes!
Jor every month of delov, ] the handing over of the

possession, gl such rafe as may be prescribed,

(2) The promoter shall compensate the allotiees in case of
any losy caused o him due to defective title af the fand, on
witich ihe project is being developed or has been developed,
in the manner as provided under this Act, and the claim for
compensation under this subsection shall not be bavred by
fimitation provided under any law for the time being in force,

(3) If the promoter fails to discharge any other ohlivations
imposed on fim wnder this Act or the rules or regudations
made thereunder or in accordance with the terms and
condifions of the agreement for sale, he shall be liable (o pay
such compensation lo the alfottees, n the manner as
provided under this Act

Dancch
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[f above described provision of Scetion 18(1} 15 considered
lor 1ts application, 1t becomes crystal clear that it speaks about two kind
af allottees; the one who withdraw [rom the project and another is the
one who continues with the projcet and gets relicf of possession. It further
makes clear that the miention of legislature 18 (o provide compensation Lo
an allottee who withdraws from the project, in the manner provided under
sections 71 & 72 of the Act, 2016, read with Rules 28(2)(m) and Rule 29

of the HERERA Rules, 2017 1i.¢. the manner prescribed under the Act,

2016 and the Rules, 2017, llowever, there 18 no mention mn scction 181}

ol the Act,2016, of grant of compensation (o an allollee who decides Lo
continue with the project, means the onc who gets rehicl of posscssion
from the Regulatory Authonty under Section 31 read with Section 35 of
the Act, 2016, It 15 not out of place to mention here that i casc of delay
in handing over of possession, the allotice 1s entitled for only interest at
the presceribed rate and not “compensation™ as the suflix “including
compensation” has not been provided by the Act, 206, which otherwise
s mentioned in respect of an allottee i Scetion [8{1). who withdraws

irom the project. [Lmeans, there 1s no provision made under Section 18(1)

of the Act. 2016, to grant compensation o an allotice who does not

wilthdraw [rom the project. In other words, his compensation is “erant ol

mterest tll dehivery ol nogsession.”

16
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Undoubtedly, Scetion 18(2) and (3) of the Act, 2016,
speaks aboul grant of compensation to allottee where allotice suffers loss
due to defeetive title of the land on which project 15 1o be developed, or,
has been developed. The demand of such relicl 1s not subject to any
limitation period. Similarly, Scection 18(3) of the Act, 2016, also calers for
the right of an allottee to get compensation where promoter fails 1o act as
per the Rules, Regulations and the Act, or contravencs the ferms &
conditions of the aercement for sale. Academically, the word “any other”
used 1 Section 18(3) of the Act, 2016, means that apart (rom the delay in
possession, any other breach of the lerms and conditions of the
Agreement to sell or breach of the obligations imposed on promater by
the provisions of the Act, 2016 or the Rules, 2017, the promoter shall also

be liable to compensale the allotice. But, the relicl under Scetion 18(2) &

(3} of the Act, 2016, 1s available only to those allottices who plead for

relief on these grounds and prove it before the Regulatory Authority by

——rTer—=rr

adopting the procedure laid under Section 31 read with Section 35 ol the

Act, 2016 and the Rule 28 of the Rules, 2017, and then apply for srant of

compensation under Scetion 71 _of the Act, 2016, Legally, it is not

permissible under the Act, 2016 and the Rules, 2017, that an allotice after
having clected to continue with the project within the meaning of Section
Is(1}) and having got the reliel of delivery ol posscssion, s at liberty o
adopt different grounds mentioned in Scction 18(2) & (3) of the Acl

17
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2016, 1o get the relicl of compensation. For the sake of repctition, it 18
mentioned here that to grve Iindings on the claim of violations on the part
ol promoter 15 the sole domain of the Regulatory Authority under Section
31 read with Scetion 35 of the Act, 2016, [ollowed by grant of relicl of
compensation within the meaning of Scctions 71 & 72 of the Act, 2016,
read with Rule Z8(Z)(m) and Rule 29 of the Rules, 2017 by the
Adjudicating Oflicer, i approprialc cascs.

(C) The above described legal position regarding maintainability
ol a complamt lor compensation makes one thmnk clear that the
Adjudicating  Officer is compelent to entertain a complaint  for
compensation to adjudicate, only 1f the allottee had clected to withdraw
from the project and got the reliel of refund with interest after having
cstablished before Regulatory Authority the vielations as mentioned in
Sections 12, 14, 18 and 19 of the Act, 2016, on the part of promoicr, 1118
also clear that even 1 allottee 1s entitled to as per Section 18(2) and (3) of
the Act, 2016, he'she must [irst resort to the provisions of Scection 31 read
with Scction 35 of the Act, 2016, before pleading for compensation,

within the mcaning of Rule 28(2){m) and Rule 291} ol the TIRERA

Rules, 2017, the legality of which has not been disturbed by Tlon’ble

I higher judicial Forums so lar Innutshell, the Adjudicaung Officer has no

insdiction 1o enterlain a complaimi for compensation where there s

Orat
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non-complianee of provisions of Scetion 31 read with Rule 28 or his case

falls within the meaning ol proviso to Scction 18(1) of the Act, 2016,

0. Alter having discussed about mandatory requirements regarding
maintainability of the complaint for compensation, now, it is to be scen in the
case 1n hand, where complainant got reliel of compensation, without admittedly
resorting 1o provisions ol Scetion 31 read with Section 35 of the Act, 2016 read
with the Rules 28(2)(m}) and Rule 29(1) of the Rules, 2017, is entitled to get his

arder of compensation cxccuted?

Belore proceeding further, this Forum would put it on record
that neither the complainant has [inal order passed under Scetion 31 of the Act,
2016, nor, the Id. predecessor of this Forum has given its reasoning in its order
ol compensation as to how the reliel of compensation was oranted without there
being wviolations cstablished by the Regulatory Authority on the part of the
promoter, which otherwise is mandate of the prescribed procedure laid in Rule
28(2)(m) and Rules 29(1} of the Rules, 2017. Similarly, this Forum is also nom
aware ol any law laid down by our Hon’ble High Court or by Honble apex
Court, wherein after having discussed the prescribed procedure laid, it is held
that the Adjudicating Officer can over look the mandate of Rule 28(21m) and

Rule 29(1) of the Rules, 2017, to grant compensation.,

Now, 1o answer the question discussed above, this Forum in

cxceution would, at the outscl put it on record that “The exceutine Court,
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aencrally speaking, must exceute the order as it stands, 1 can’™ question the

correctness or validily of the decree except when it 1s without jurisdiction, and

therelore a nullity™.

(A What docs the term “Junsdiction™ means, has been discussed by

Hon'ble Delln Thegh Court in 8. Joginder Singh vs Nirmal Naini Mehra And

Ors. AIRISSODELIIIZNS decided on dated, 3 September, 1985 'The relevant

para numbers 13 to 15 ol it arc reproduced below [or ready reference:

Y13 As deftned by Saunders in Words and Phiases, Second Edition, “By
Jurisdiction {s meani the authority which a court has lo decide malters
that are litigated before it or to take cognisance of matters presented in a
Jormal way for its decision. The limits of this authoritv are imposed by the
statide, charter or commission under which the court Is constituted and
may be extended or restricted bv the like means ™. According to Sivoud s
Judicial Dictionary Fourth Edition “Jurisdiction ' of a validiv constituted

court connates the limits which are imposed upon its power (o hear and

determine ixsues between persons seeking to_avail themselves of s

process by reference (1) w the subject-matter of the issue or (2] to the

persons between whom the issie s joined or (3) to the kind of relief

soughi, orio any combination of these factors.”

I4 Thus “jurisdiction” is the power and authority conferred by law upon
a court, fudge or tribunal to decide the disputes and make judoemenis/
arders authovised hv law:

15 There are in general three jurisdictional elements _in_everv valid

Judement, namelv, jurisdiction of the subject matier jurisdiction of the

person and the power or authority to render the particular judoment,

Abhsence of anv of these jurisdictional elements would render the

fudement void and a mere nullity. Such an order would be open to attack

ar impeachment  in eollateral proceedines includine evecution

broceedines, ™

/5 Awd//
] g-/a,}?ﬁﬂ? &




Exocution no.2592 of 2023

The above described definition of “jurnsdiction™ indicates
that the Court has an authority (o take cognisance of the matter only when such
matter 15 presented before it in accordance with the procedure laad. 1T a Court or
the party bypass anv statutory procedure to grant or to get, as (the case may be,
the reliel, such order would be open to attack or wmpeachment in collateral
nroceedings including exccution, It is apt to observe here that there can be no

walver of a statutory requirement which is imposcd in public interest.

(13} On what grounds, an order/decree under exccoution could be

challenged has been commented upon by Ilon’ble apex Courl in Dhirendra

Nath Gorai And Subal Chandvashaw And Others Vs, Sudhir Chandra Ghosh

And Others, 1964 AIR 1300 decided on dated, 4thh March 1964, wherein 1l 15

obscrved as under:

“Where the court acts without inherent juvisdiction, a party affected
cannot by waiver confer jurisdiction on it, which it has not. Where such
Jurisdfiction iy not wanting, a direclory provision can obviously be
waived, Bul a mandatory provision can only be waived i i s nod

conceived in the public interests, but in the interesis of ihe pacly that

weatves it "

The above described law laid down in Dhirendra’s case

{Stgra) makes 1t clear that il a parly approaches a special court lor reliel on the
subject which 15 nol to be deall with by the said court until and unless the
mandatory procedure o be followed to scck relief on the part of the party

cancerned 15 [ollowed, such specially constituted court under a special statule

ZBAMX '
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cannot grani the reliel praved for and 1f granted, that s nenest in the eves of
law, ¢ven il party concerned. claims to have waived the mandatory procedure (o
be followed, On this point, 1t 1s worth to quote obscrvation of Honble Delhi

Iigh Court made in 8. Joginder Singh(Supra) made, which read as under;

“Ivery tllegalily would not render a judement a nulling. A directory
provision can always be waived bui a mandatory provision can be
weaived only ifit is not enacted in public interest. In other words,
violation of muandatory provision which is_conceived in_public

inderest would make the judement/order void and a mere nulling "

Recently, lHon’ble Apex court in Odisha State Financial

Corporation vs. Vievan Chemical Indusiries and Others (SLP (C) Neo. 1842

OF 2023), date of decision #5.08.2025, al i1s para no. 20, regarding grounds to

challenge junisdiction, has observed in the following manner;

Y20 A decree passed withoui jurisdiction is nudl and void. A
court s said to lack jurisdiciion i it has no territorial
Jurisdiction, or if it has no pecuniary jurisdiction, ov i its
Jurisdiction aover the subject matter is circumscribed by any law,
Such laws may be either substaniive ar procedural and mery, by
express  provision or necessary implication, lake awav the
Jurisdiction of a court to deal with a maiter, leaving no room for

any judicial discretion. These provisions may _cither impose a

total bar on the cowrt from dealine with certain subicct maiiers

or npose any pre-conditions, nos-complionce with which meay

preveni the cowrd from enteriginine the suii_even if i otherwise

has furisdiction over the subject matier. A plea guestioning the

Jurisdiction of the court can be raised al any stage, including
hefore the High Cowrt or this Court, particularlhy when i1

involves a pitie guestion of law, ”

DrotF
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The above deseribed law makes it ¢lear that even if a Court has
jurtsdiction over the subject matter but the party seeking relicf has not abide by
mandatory pre-conditions laid or not complicd with the procedurc to be
lollowed at the time of Glling of the petitionfcomplaint, such Court will not be
competent to deal with such suit for want of compliance of mandatory
provisions. Il means, if any order is passed in such suit, it can be challenged
during execution on the ground of lack of jurisdiction.

() What would be the fate of an order passed “without

Jurtsdiction” by a Court or quasi-judicial Forum has been scttled by Hon’ble apex

Court in Sunder Dass v/s Ram Prakash 1977 SCC ¢2) 662. decided on dated.

24" February 1977, a citation even relied by learned counsel for the decree

holder, in the [ollowing manncr;

“Now, the law is well settled that an executing court camiol go
behind the decree nor can il question ity legality or correctness.
But there is one exception to this general rule and that is thai
where the decree soughi to be executed is a nullity for lack of
inherent jurisdiction in the court passing it, its invalidity can be sel
up inoan execution proceeding. Where there is lack of inherent
Jurisdiction, it goes to the rool of the competence of the cours to try
the case and a decree which is a nullity is void and can be declared
to be void by any courl in which it is presented, lts nullity can be
set up whenever and whenever it is sought to be enforced or relied
upon and even ai the stage of execution or even in collaieral

proceedings. The ecxecuting courd _can__therefore, enteriain an

abjection that the decree is a nullity and can refuse o ecvecute the

decree, By doing so, the executing courl would notl _incur the

reproach that it is going behind the decree. because the decree

being null and void, there would veally be no decree ab all ™.
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On smmilar hines, Hon’ble Dclhi Hhigh Court in S,

Joginder Singh (supra) has held at its para number 38, mn the following

ITIEINNCT,

“An order without jurisdiction or a void order is no order ai all,

It confers no rieht on the person in whose favor it presses to be,

if in no way binds the person against Whom if is made. Such an
arder would be freated as a mullity whenever and wherever and

Jor whatever purpose {8 is sought 1o be used or relied on as a

vearlicd order Such an order was incanable of execution.”

Lven, in Brakewel Automotive Components (India) (P} Lid v

PR. Selvam Alagappan ((2017) 5 SCC 371 Tlon’ble apex Court has held as

ol lovars:

23, Though this view has echoed lime out of
number in zimilar  pronouncements  of  this Court, in
Dhurandhar  Prased  Singh v Jai Prakash  University
f2hurandhar Prasad Singh v Jai Prakash University, (2001) 6
SCC 534 @ AIR 2001 5C 2532], while dwelling on the scope of
Seciion 47 of the Code, it way ruled that the powers of the courl
thereunder are quite different and much narrower than those in
appeal/revision or review. [i was rellerated that the exercise of
power under Section 47 of the Code is microscopic and lies in o
very narrow inspection hole and an executine couwri can allow
obfection to the executability of the decree if il is found that the
same is vold ab initio and is q muellity, apari from the erownd

theei it is noi capahble of execution under the low either hecause

the same was passed in tenorance of such provision of faw o

the law was promudeated makine a decree wnexecutable after its

passine.
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The gist of above described law is that “an order passcd in
ignorance of mandatory provisions of law in void ab initio and is a nullity, thus

unexecutable.”

(D) Now, the next question ariscs whether the judgment debtor 13
barrcd to raise a legal objection during cxcecution proccedings, il 11 had not
raiscd that 1ssue during the mquiry proceedings before Adjudicating Officer or

even hefore the Civil Court?

The answer to this guestion 15 in ncgalive as it has

been held in “Union of India v, Japat Ram Trehan & Sons”, (AILR 1996 Del

191) and "M Sarvaswar Trading Agency vws Union of India”_ 2004 Cal 267

that "if the Court finds that decree is a nullity, as contended by the judement
delrtor the Court cannot proceed (o execule i, and it is the duty of the Court to
hold that the decree is not executuble. Ience, the principle of waiver
acguiescence and estoppel cannot be applied io take aweay the leeal viehi of the
Judement debior gvailable under Section 47 of the Civil Procedure Code. . In
simple words, even if the judgment debtor has failed 1o raise the lesal issue
regarding non-compliance of mandatory provisions on the part of the
complainanl while pursuing his complaint for compensalion, there is no bar
upon the judgment debtor to raisc such issue before the exceuting Court as

principles of waiver, acquicscence and cstoppel would not act against his lepal
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right Lo raisc purc question of law during cxccution, provided in Scction 47 of

the Civil Procedure Code.

(13) Now, the question ariscs whether the provisions ol scction 31
read with section 35 of the Act, 2016 and provisions of scction 71 read with
scction 72 of the Act 2016, rcad with Rule 28(2)m) and Rule 29(1) of the
HRERA Rules, 2017, arc mandatory being based on grounds of public pohicy or
the objeet of the legislature was only 1o introduce these provisions in the special

statute in divectory form?

The answer 1s that these are mandatory being based on grounds
of public policy. thus, any order passed 1n 1gnorance’ non- compliance thereto,
would be non- exceutable because ol the reasons given below;

The provisions of the Act, 2016 and the Rules, 2017 made
thercunder are welfare oriented. specially made in the public interest. The object
of the Act, 2016 15 "to estabhish the Real Estate Regulatory Authornty for the
regulation and promotion of the real estate seclor and (o ensure sale of plot,
apartment or building, as the case may be, or sale of real estate project, in an
clhicient and transparent manncr and to protect the interest ol consumers in the
real estate sector and 1o cstablish an adjudicating mechanism for speedy dispule
redressal.” It means, the provisions of this Acl, 2016, being based on public

olicy arc mandatory in nature and notl dircetory. The view ol the this Forum
b A Y

gcls support from the law laid down in Hon'ble Bombay [ligh Court in M5
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Rashmi Realty Butlders Pvt Lid vs Mr. Rahuf Rajendrakumar, Second Appeal
No. 434 of 2023 decided on dated 235, 10,2024, wherein 1l 18 held in briel that,
“disgiate covered by RERA cannol be termed as “a vight in persongm ™ 7 and
also that "adiudication contemplaled under RIERA (v ay g matier of public
paticy and in the public interest”. Once the provision of RERA are held 1o be
bascd on public policy, any provision of it and the procedure related thereto laid
therein 1s mandatorily to be followed o its letter and spirit without any
deviation therelrom. Further, the sequence ol the provisions so introduced in the
Act, 2016, in the form of Scctions 31 & 71 and Rules 28 & 29, in the Rulcs,
2017, also mdicate that, first 15 cstablishment of violations by the Regulatory
Authority  on the part of promoter and then grant of compensation by the
Adjudication OfTicer, in appropriate cases. If this be the legal position, 1t 15 sale
lo conclude that the Adjudicating Officer has no authority o grant
compensation Lo an allottce, 1l the latter has not followed the procedure laid in
section 31 read with section 35 of the Act, 2016 and Rule 28(2){(m) of the Rules,
2017, liven, before grant of compensation, 1l 1s mandatory for the Adjudicating
Officer. to ensure that hefshe strictly follow the mandate of Rule 29(1) of the
Rules, 2017, as discussed above. In addition thereto, learned Adjudicating
Officer 1s also bound to henour the dictate of 1on’ble apex Courl made in MA
Newtech Promoters & Developers Pyt Ltd(supra) which in lay man’s laneuage
states that, “vielation are io be conmenied by the Authority followed by erant of

compensation by the Adjndicating Officer” In nutshell, any order passed in
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violalions ol preseribed procedure is an order passed without jurisdiction, thus a
nullity,

T. With above obscrvation, it is concluded that any order passed by the
Adjudicating Officer in wviolation of mandatory procedure laid down in Scetion
71 of the Act, 2016, read with Rule 28(2)(m) and Rule 29(1) of the IIRERA
Rules, 2017, 1s without jJurisdiction, void and a mere nullity, thus
non-cxccuiahle. If this be so, since, 1 the nstant casc, lewned Predecessor of
this FForum while granting reliel of compensation, did not ensure the mandatory
compliance ol presceribed procedures lard m Rule 28(2¥m) and Rule 29(1)(a) of
the HEERA Rules, 2017, on the part of complainant and also there is no
reasoning given in the order for by passing such mandate, which otherwise
legally not permitted, and further, learned counsel for the decree holder has not
been able to show any law laid by our Ilon’ble 1ligh Court and cven lon’ble
apex. Court, which empowers an Adjudicating Officer 1o grant compensation
against the prescribed procedure laid in the Act, 2016 read with the Rules, 2017,
this Forum has no option bul to declare the order dated 20122022

unexccutable.

N Belore parting with this order, this Forum would like 1o meet out a
legal point raised by learned counsel Tor the judement debtor, whao has claimed
that provisions of Civil Procedure Code are net applicable in exceution

proceedings intated under the Act. 2016.
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On this point, this Forum is of the view that certainly under
the Act, 2016, to conduct an “inquiry” under Scction 31 read with Scction 35 of
the Act, 2016, read with Rule 28 of the Rules, 2016, or under Scetion 71 of the
Act, 2016 read with the Rule 29 of the Rules, 2017, the provisions of Civil
Procedure Code are not applicable mm gencral. Bul, the position is entircly

different in casc of excoution/enforcement of an order/direction/decizion of

-

Adjudicating Oflicer/Authority or Appellate Tribunal by virtue ol provisions al
Scction 40 of the Act, 2016, read with Rule 27 of the Rules. 2017, whercin these
statutory authoritics have been cmpowered o enlorce order cte, in the samc
manner as il 1t were a deerce or an order made by a Civil Court in a suit pending
therem, It 1s only in a case of its inability to exccule, it may send the matter to
the Civil Court for its excceution. For ready reference, these provisions ars

produced below;

Section 40:-Recovery of interest or penally or compensation and
enforcement of order, ete. (1) I a promoter or an allotiee or a
real estale agent, as the case may be, fails (o pay anv interest or
penaliy or compensation imposed on him, by the adiudicating
officer or the Regulatory Authorily or the Appellate Authovin, as
the case may be, under this Act or the rules and regulations made
theveunder, it shall be recoverable from such promoter or allottee
or real estale agent, in such manner as may be prescribed as an
arvears of land revenue. 24 (2) If any adiudicating officer or the
Regulatory Authority or the Appellate Tribunal, as the case may
be, issues any order or directs any person io do anv act, or refrain
from doing anv act, which @i is empewered to do under this Act or
the rales or regulations made thereunden, then in case of failure by
any person (o comply with such order or direction, ife same shall
fre enforced, in such manner as mav be prescribed.
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Rule 27:-Enforcement of order, divection or decision of
adiudicating officer, Authority or Appeffate Tribunal, section 40

(1) Ivery order passed by the adiudicating officer or the Awthoriny
or the Appeliate Tribunal, as the case may be, under the Act ar
rules and the regulation made thereunder, shall be enforced by an
adindicating officer of the Authority or Appellate Tribunal in the
same manner as if it were a decree or a order nade by a civil court
in a swite pending therein; and it shall be lawful for the
adjndicaling officer or the Authority or the Appellate Tribunal, as
the case may be, in the event of ils inabilite o execute the order
seriel sielr orefer to the civil court, o execute suoh order

(2) The court may, for the purposes of compounding any offence
punishable with imprisomment under the Act aecepd an amount as
specified in the Table below:-

Offence Amaount to be paid for compounding
the offence
FPunishable with | five to ten perceni of the estimated

imprisonment under sub | cost of the real estate praject.
vection (2) of section 39.

Punishable with | five o ten perceni of the estimated
fmprisonmeil tinder | cost of the real estale project.
section 64.

Punishable with | five to len percent of the esiimaled |
imprisonment under cost  of  the plot,  apariment  or
section 66, building, as the case mayv be, of the

real estate project, jar which the sale

o purchase has been facilitated
Punishable With | five to ten percent of the estimated
LIS anmend wunder | cost  of the plot,  apartmeni  or
section 04. building, as the case may be,

The co-joint reading ol Scction 40 of the Act, 2016 read

with Rule 27 of the Rules, 2017, clearly indicates following things;

O pati
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(A)  Scction 40 of the Act, 2016, caters for provisions to reccover inlerest
or penally or compensation or enforcement of order 1 such manner as

may be preseribed as the arrcars of land revenue:

(B)  Section 40 of the Act, 2016, cmpowers such Authority to enforce

s order 1 not complied with, in such manncr as may be prescnbed;

(C) Rule 27 of IIRERA Rules, 2017, presceribes the procedure to be
adopted 1o enforee the order, direetions/decision of Adjudicating OfTicer,
Authority or Hon'ble Appellate Tribunal and it is to be read with Scetion

40 of the Act, 2016

(D) Rule 27 ITRERA Rules, 2017, prescribe the procedurc for
cnforcement of orders by such quoted authorities in the same manner as 1f
It were a decree or an order made by a Civil Court in a suit pending

therein:

(12)  Rule 27 of HRERA Rules. 2017, further caters lor a situation
wherem 16 such quoted Authority is unable to exceute its order, it may

send such order to the Civil Court to execule it

(1) Rule 27, Turther makes a provisions for the Court i.c. Civil Court

o go for compounding in the manner described.

The above statutory provisions so described leads to only

one conclusion that for the purpose of cxceution, the quoled stalutory

-
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Authoritics created under the Act, 2016, are 10 act hke a Civil Courl o cxcculs
its order/direction/decision in the manner a Civil Court does. [ 15 not oul of
place o mention here that the Civil Court exceutes its decree by following

procedure laid in Civil Procedure Code including Order XXI1 CPC. In addition
thereto, to cnloree such orders even Regulations regarding adjudication of
exccution petition have been notificd by the Harvana Real Ustate Regulatory
Authority, Gurugram (adjudication ol exccution petiton) Regulations, 2019,
wherein procedure is laid as to how an application {or cxccution 18 to be moved
and such Reeulations have been framed by the Authority while exercising
powers conferred under Scetion 40(2) of the Act, 2016 read with Rule 27 of the
Rules, 2017. In nutshell, Scction 40 of the Act, 20106, speaks about execution of
the orders and Rule 27 of the Rules, 2017 recad with Regulations, 2019
presertbe the mechanism to get the cxecution affecled by the quoted Authority
m the manner a Civil Court does. It 15 10 apl o obscrve here that the provisions
of Rule 27 of the Rules, 2017, which contamn the mechamism provided under the
Act 1o cxceule the orders, smnce arc legallv intact ull date, every quotcd
Authority working in the State of Haryana under the umbrella of the Act, 2016
read with Rules, 2017, s legally bound to follow the prescribed procedure laid
thercin, more so when our Hon'ble Tigh Court i CWIP no.7738 ol 2022 casc

utled as "M/s International Land Developers Private Limited vis Aditi

Chauhan and Others", decided on 17.08.2022 (DB}, did not disturb the legal

sanclily ol the Rule 27 of the Rules, 2017 and cven our Hon'ble Appellate




xecutior no.2592 of 2023

Iribunal at Chandigarh, in Appeal no.523 of 2022 casc titled as "M/s Raheja

Developers Limited v/s Bharat B. Luthra and Anr.", decided on 23.02.2023,

has approved of adopting the procedure laid in Civil Procedure Code to execute
s order by the Adjudicating officer particularly provisions laid under Order

XX ol the CPC.

Belore procceding further, il is apt to note here that social
wellare legislation should be interpreted broadly and liberally to advance the
remoedy and suppress the mischicfl the statute seeks the cure. In other words. the
micrpretation must strengthen constitulional values, not dilute them. To hold so,

this Forum has taken strength from the law reported in (1978} 2 SCC 213

(200819 SCC 527, (1995) 2 SCC 273, [n addition thereto [Ton ble apex Court in

“Balram Kumawal v/'s Union of India”™ (AIR 2003 SC 3268) has held that “the

clawses of a statute should be construed with reference lo the context vis-a-vis
the other provisions so as to make a consistent enactment of the whole nature. "
The rule of "Eix visceribus actus™ should be resorted o in a situation ol this
naturc.” Similarly, it is also necessary 1o note that no court of law can ZIVe 118
own interpretation 1o a statutory provision different from its real intent. To hold
s0, this Forum has taken strength from the law laid down by Hon’hle apex

Court m “State_of Jharkhand v/s Govind Singh”. (2005) 10 SCC 437,

wherein 1t is held that “the courts must interpret the law as it stands and not

legislate under the garb of interpretation.” Further, there can’t be denial (o a

Proth
/ gﬁ 579@3&




Exocution no, 2582 of 2023

legal proposition that statutory provision has lo be read and interpreted in the
manner that there s harmonious construction ol the same. In other words, a
single provision of law can’t be interpreted to establish mutually inter
contradictory version, On this count, reference may be made to the pringiple of
Harmonious construction/interpretation of statute; as per which construction by
which harmony or onencss amongst various provisions of an cnaclment is

arrived at must be adopted. To hold so. this Forum has taken strength from the

law laid down by [lon"ble apex Court in Commissioner of Income Tax v/s M/s

Hindustan Bullk Carriers (20000 wherein it 1s held that “cowrts should make

every effort to avold conflicts between seemingly conflicting provisions and

should attempli to interprei these provisions in a way that harmonises them. A
provisian in one section af the law should not be used to nullify a provision
Jfound in another section unless the cowrt is unable to find a way 1o reconcile
thetr differences despife diligeni effort. In cases where ity impossible (o
completely  reconcile  inconsistencies belween provisions. the courts must
tterprel them inoa manner that gives effect io hoth provisions to the greatest
cxient possible. Courts must consider that an interpreiation rendering one
provision redundant or wseless goes against the essence of harmonious
construction and should be avoided.”. The combined readings ol these citations
lead 1o one conclusion that the basic legislative intent and purpose ol Section 40

ol the Act, 2016, read with Rule 27 of the Rules, 2017, can™ he ignored by

3
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holding that m execcution, the provisions of Civil Procedure Code would not be
applicable in the State of 1laryana,

Though, this Forum 1s awarc of the law laid by Hon’ble
Karnataka High Court m Writ Petition 17821 of 2025 casc titled as “Mantri

Developers Pyvt. Lid. vis Snil Pathavam Veetil & Ors.”. date ol decision

31102025, wherein 1t 18 held that “provisions of Civil Procedure Code are not
applicable m respect of proceedings conducted under the Act, 2016 read with
the Rules, 2017, But, having duc regards to the same, the said judgment cannot
be having binding eflect on the judicial or quasi-judicial Forums working in the
States of Punjab & Haryana, whercin dictate of Hon'ble Punjab & Haryana [igh

Court at Chandigarh or of Hon'ble apex Court, 1 any, on the said subject would

¥
=

prevail. To hold so, this Forum has taken strength from the law laid down in

"East India Commercial Co. Lid. v/s The Collector of Customs, Calcutia',

1962 AR 1893, "Dharmendra M., Jani v/s Union of India & Ors."., Writ

Petition no. 2031 ol 2018, date of deeision 16.06.2021. "CIT v/s Thane

Electricity Supply Limited", (1994} 206 1'TR 727, "Jasandeep Kaur and

others vis Union of India and others”, CWP no.24261-2023 (OQO& M. date of

decision 06.05.2025 by lon'ble Punjab and Ilarvana 1ligh Court. Otherwise

also, there 18 contrary findings of Hon'ble Iigh Court of Judicature at Bombay

in Wril Petition no.35635 of 2025 dated 06.10.2025 casc uiled as "Mavur L.

Desai vis State ol Maharashtra & Anr”, 1o the findings given by Ton'hle
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Karnataka lligh Court in Manir's casc (supra). In the quoted case, Hon'ble

Division Beneh of Bombay High Court has approved of compliance of
provisions of Civil Procedure Code in the matier of exceution of orders of

Authorities of RERA.

[Infact, legally 11 would be correct to infer that as long as our
HHon'ble Thgh Court or Hon'ble apex Court has not held on judicial side that the
Adjudicating Officer or the Authority or the Appellate Tribunal while working
m the States ol arvana or Punjab cannot resort 1o the provisions of Civil
Procedure Code while exceuting its order, these Forums are bound to follow

these provisions i ats letter and spirit, even if Hon'ble High Courts ol other

slales nave taken a different viow.,

In view of the foregoing discussion, 1t 1s concluded that the provisions
of Crvil Procedure Code are applicable in the exceution matters covered under
the Act, 2016, meaning thercby, the point raised by learned counsel for the
Judgment debtor 15 meritless. In fact, if the Authorities under the Act, 2016, arc
not vested with the powers 1o exccute its orders as per the provisions providee
m  the Civil Procedure Code, the cxccuting Forums will become toothless
adversely alfeeting the satisfaction of its order within reasonable time as mere
sending of Recovery Certifieate to District Collectors for recovery, as arrcars of

land revenuc is practically a lutile exercise and remains so for years to come at
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the cost of the deerce holder’s interest, which is net the intent and purpose of

the Act, 2026.

Consequently, il 1s concluded that since, the order dated 20.12.2022 13
vold ab imitio, thus nullity, it cannot be exccuted. Accordingly, the present

exceution stands disposed of being unexceutable. Since, the exceulion as such

lound unexccutable. there remams nothing on the part of this Forum to consider
and decide the pending applications of the decree holder moved under while
Order XXI1 Rule 41 and Order XXI1 Rule 37 CPC. as these have become

infructuous.

10, I'1le be consigned 1o record room after uploading the order on the

website of the Authority,

Awﬂ-j/f/dw—k
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Mri JOR PHALIT SHARMA
ADSJ (Retd.)
ADJUDICATING OFFICER
12.05.2026

Akhil Bhardwaj
Law Associale

Note: This order contains 37 pages and all the pages haage been checked and
signed by me.

M. "IL JOR PHALTT SHARMA
ADSJ (Retd.)
ADJUDICATING OFFICER
12.05.2026
Akhil Bhardwaj
Law Associale




