:.% HARE R"" Complaint no, 1703.0F2025
& CURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no. : 1703 0f 2025
Date of filing - 01.04.2025
Date of decision 12.02.2026
Nitin Yadav
R/o: - WZ-97, Second Floor, Sunder Palace,
fwala Heri, Paschim Vihar, New Delhi-110063 Complainant

Versus

M /s Neo Developers Pot, Ltd.
Regd. Office at: - 32-B, Pusa Road, Respondent
New Delhi-110005

CORAM:

Shri Phool Singh Saini Member
APPEARANCE:

Shri Manish Yadav Counsel for Complainant
Shri Venket Rao (Advocate) Counsel for Respondent

ORDER

1. This order shall dispose of the complaint filed before this authority under section
21 of the Real Estate (Regulation and Development]) Act, 2016 (herginalter
peferred as “the Act™) read with rule 28 of the Haryana Real Estale {Repulation
and Development) Rules, 2017 (hereinafter referred as “the rules”) for violation

of section 11(4](a) of the Act wherein itis inter alia prescribed that the promoter
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shall be responsible for all its obligations, responsibilities and functions (o the

Complaint no. 1703 of 2025

allottees as per the agreement for sale/MOU executed inter se between parties..

A.Project and unit related details.

2. The particulars of the project, the details of sale consideration, the amount paid

by the complainant(s), date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

z #

Particulars

Details

Name of the praject

Neo Sguare, Sector-109, Gurugram

Project area

3.08 acres

Nature of the project

Commercial colony

RERA Registered ornot

Repistered
Vide no, 109 of 2017 dated
24.08.2017 valid upto 22.02.2024

i

DTCE License no.

102 of 2008 dated 15.05.2008 valid
upto 14.05.2025

i

Ruyer's agreement

04.11.2015
(As per page no.65 of the complaint)

LItit .

Priority No. 59, 3rd floor (Restaurant))
(As mentioned in BBA at page no.70
of the complaint)

8.

Unit area admeasuring

250 sg. ft. (Super Area)
(As mentioned in BBAat page no.70
of the complaint)

e — ——— ]

B

Date of Moll

04.11.2015
(As per page no.53 of the com pl;!ir'rt]__

1y

Poassession clause

3. That the company shall complete
the construction of the said building/
complex within which the said space is
lncated within 36 months from the
date of execution of this agreement
ar from the start of construction,
whichever is later and apply for
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e

gramt o completion/  cccupation
certifteate...

[Emphasis Supplied]

{As per Moll al page no.55 of the
complaint)

11! Due date of possession

04.11.2018

[Mate: calculated 3 years. from the
date of start of construction; being
later|

12| Assured return Clause

4., The company shall pay a
monthly assured return of
Rs.22,500/- on the total amount
received  with  effect  from
04.11.2015 (Effective Date-I1} after
deduction of taxes at source and
sprvice tax, cess or any other levy
which is due and payable Ty the
allgttee(s] to the company and the
balance sale consideration shall be
payable by the allotiee(s] to the
company in accordance with the
paymient  schedule annexed  as
Annexure-l. The monthly assured
return shall be paid to the
allottee(s) unit the
commencement of the first lease
on the said unit. This shall be paid
from the effective date.

And

Clause 7.a That the responsibility of
assured returns to be paid by the
company shall cease on
commencement of the first lease of
the said wunit whereupon  the
allottes(s) shall be entitled to receive
the lease rentals.

[Emphasis Supplied]

[%s: per Mol at page 55-56 of
complaint)
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13| Total Sale Consideration Rs.32,19,308/-
[inclusive of BSP, IFMS, |(as mentioned in demand letter
FTTH, Development | dated 19122024 at page 142 of
Charges & Labour cess] complaint}

14 Amount paid against the unit Rs.27.67.065/-

(a5 mentioned in demand letter
dated 19.12.2024 at page 142 of

[Priority no.59 on 3rd floor,
Area 250 sq. ft.]

complaint)
15] Occupation certificate 14.08.2024
(page no. 40-42 of reply)
16| Demand notice and offer of | 19.12.2024
passession [page 140-142 ol-complainl)

P )

Reminder letter's

14.02.2025 & 25.02.2025
(page no. 46-47 o0l reply)

if

Letter [or leasing unit

jLeasing Lo world of shalom
restaurants (P Lid:| Demand of
Rs.10,32,500/- for fit out
charges @ Rs.3,500/- sq. IL +
GST @0 18%.

28.02.2025
(Page no. 145 of complaint and page
noA3-50 of reply)

maintenance charges
[for 01.11.2024 - 31.03.2025]
Amounting to R 24 854/ -

19) Final reminder 21.03.2025
(page 48 of reply)
20] Reminder letter for fit-out | 02.04.2025 & 17.04.2025
charges [page 51-52 af reply)
21 Payment regquest for | 24.04.2025

(page 53 of reply)

B.Facts of the complaint. |
3. The complainant has made following submissipns in the complaint:
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i.

it

That in pursuant to the elaborate advertisements in the leading newspapers
and on the basis of the assurances, representations and promises made by the
respondent/ developer/ builder in the brochure / advertisement circulated
by respondent in the year 2015 about the timely completion of a premium
project with impeccable facilities referred Lo by the respondent as ong of the
best commercial projects launched by the Respondent company in and around
Gurugram and [urther believing the same o be correct and true, the
complainants / allottee considered booking one commercial units at Third
floor under Assured Return scheme in the project of the Respondent namely
"Neo Square, Sector-109, Dwarka Expressway, Gurugram, Haryana" in the
vear 2015 itself. It was also represented and assured by the respondent that
the commercial units booked would be positively completed onits scheduled

Lime.

. Thiat it was further claiimed by the Respondent that the project would be

comprised of high street retail and recreational hub having numerous high-
end shops, Multiplex Cinema Hall, Food zone, Fine Dine restaurants, cafes,
shopping, food court, service apartments, hyper marts. etc. it was further
assired that the project would be completed within i period of 36 months,

That enticed and allured in response Lo the said advertisement and the false
promises made by the respondent, the complainants submitted applications
for booking one commercial unit's ad-measuring super area 2500.5q. fl. under
assured return plans in the aforementioned project Neo Souare @ Rs 9680/-
per sq. b for total basic sale consideration of Hs.24,20,000/- for the
commercial units. That the present Complaint pertains to Unit No. / Priority
No. 59 of Third Floor measuring 250 Sq. FL Super Area in Neo Square, sectar

109, Dwarka Expressway Gurugram, Haryana.
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iv. That the Complainant paid a sum of Rs 2,55,760/- through cheque Na.

V.

VI

il

TH6545 dated 21.10.2015 drawn on State Bank of Bikaner and Jaipur, Paschim
Vihar, New Delhi as the booking amount for unit number 59 and also paid a
sum of Bs 22.65,880 /- through cheque No.786547 dated 31.10.2015 drawn
on State Bank of Bikaner and Jaipur, Paschim Vihar, New Delhi for the said unit
number 59 admeasuring 250 sq. ft. at Third Floor, Consequently, a total sum
of Rs 25,21.460/- was paid against the booking of unit number 59 which has
been duly accepted and acknowledged by the Respondent and which amount
exceeds the total basic sale consideration. Rest of the amount in Lerms of the
apreement was to be paid at the time of possession under the lerms uf the
aorecment. As an acknowledgement of the receipt of the aforesaid amount the
Respondent issued Invoice cum Receipt of payment vide receipt no.0261,/15-
16 dated 27.10.2015 and receipt No. 1263/15-16 dated 04.11.2015.

That the respondent assured the complainant that they have already phtained
41l the mandatory permissions/ clearances Lo construct the project and the
sinte would bie constructed strictly in conformity with the sanctioned plan,
that tie constriction of the project would be completed within 36 months of
purchasing the unit.

That the respendent induced the complainant to purchase the unit under the
Assured return plain wherein the respandent underiook 1o ma ke the payment
at the rate of Hs. 90 per sq. fL per month for the area purchased il full
payments towards the unit are made by the complainant at the time of
hooking orat the time of execution of the Memao randum of Understanding.
That the complainant entered iato a Memorandum of Understanding and
subsequently a Builder Buyer Agreement was also executed both dated
04.11.2015 with the respondent. That the Complainant paid asum ol Rs

255,760/~ through cheque No. 786545 dated 21.10.2015 drawn on State
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viil.

.

Xl

x11.

Bank of Bikaner and Jaipur, Paschim Vihar, New Delhi as the booking amount
for unit number 59 and also paid a sum of Rs 22,65,880 /- through cheque
Mo. 786547 dated 31.10.2015 drawn on State Bank of Bikaner and ]aipur,
Paschim Vikar, New Delhi for the said unit number 59 admeasuring 250 s5q. (L
at Third Floor, Consequently, i total sum of Rs 25, 21,460/ was paid against
the hooking of unit numhber 59 which has been duly accepted and
acknowledged by the Respondent and which amount exceeds the total basic
sale consideration.

It was agreed under the Mol that a monthly return of Rs 22,500/- shall be
payable as Assured return from 04.11.2015.

That as per the terins and conditions-of allotment as per Moll, the respondent
had commitled to remit an assured monthly return at the rate of Rs 90 per
sguare feet of the super area of the unit until the commencement of the first
lease, It was also stated that based on the Respondent’s present plans and
estimates that the project is in an advanced stage of construction and the
developer would be completing the construction of the said building /
commmercial units soon: That along with the handing of the Moll and BEA, the
Complainants also received the assured relurn monthly PREC chegques for the
period Nov. 2015 to February 2017.

That further the Complainants have also received PDC for muonthly assured
return / amounting Lo Rs. 22,500/ per month @Rs 90 per sq.(l. for the allotted
units e in total Rs 20,250 per month for the allgttéd units from the
respondent starting from Nov. 20 15 vill March 2016.

That there after the respondent has made various payment ol monthly
assured return till March, 2020.

That the respondent raised demand dated 30,03.2017 for VAT as well as

EDC/IDC to the complainant.
Fape T of <+
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xiii. That the complainant made payment through cheque No:111110 drawn om
State Bank of Bikaner and Jatpur Paschim Vihar, New Delhi dated 11.05.2017

lor demand of EDC / IDC amounting to Rs 118500 and receipt no:
RCT/DOTZ48  dated 16052017 was generated by the respondent
acknowledging the same.

xiv. Thal the complainant made payment through cheque No.111111 drawn om
State Bank of Bikaner and Jaipur Paschim Vihar, New Delhi dated 11.05.2017
[or demand of VAT of Rs 1,26925/- and receipt no. 0942/17-18 dated
16052017 was generated by the respondent acknowledging the same.

xv. That the respondent/ developer [ailed to give possession of the unit (as per
the commitment of delivering within 36 months) as well as per possession
clause / lerms and conditions of the Moll even aiter passing of 36 months
periodand did not inform the complainant about the progress / status of the
project as well as the allotted unit.

v Thal thereafter since Year 2019 onwards the respondent | has failed to remit
the monthly assured return regularly and some of the PDE Chegues given to
the complainant alse got bounced due to [unds insufficient and completely
stopped {rom April, 2020 and the complainants have not received even a
penny from the respondent towards theamount of assured return and neither
LIl date  the respondent have handed over the possession of the
aforementioned unit to the complainant.

xvil, That the complainants have at all times been ready and willing to comply with
their part of the agreement , subject to the respondent handing over the aclual
physical possession of the aforesaid unit after obtaining OC | is ready and
willing to pay the respondent, the balance amount of the sale consideration, if

any, after adjusting the unpaid amount of assured return / commitment
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wxd,

charges [rom April, 2020 61l date that remain outstanding on part of the
Respondent,

That the complainants since 2018 had persistent follow-ups and personal
visits Lo Lhe olfice of the respondent and had repeatedly asked to provide the
assured monthly return of the unit booked by them and also Lo provide for
the progress report of the project, site plan and building plans of the allotted
units and about the time of completion of the project by repeatedly asking the
sales executive telephonically as well as personally visiting the office of the
respondent and also pressing for the regular payment of the assured monthly
return but all the just and genuine requests of our the complainants tell on
deaf ears and no positive and satisfying reply came forth from the respondent,
That the respondent wrote letter (o the complainant regarding the
construction update and status of monthly assured return payments. IL was
also mentioned that that they will adjust the monthly assured return
payments towards the balance outstanding on side of the complainant at the
time of possession which was clear breach of trust and commitment made by
the respondent at the time of signing Moll.

That the truth of the assurances made by the respondent surfaced when the
respondent started delaying the monthly assured return and ultimately the
payment of the assured return were completely stopped and are due sinee
April,2020. That the mala fide intentions of the respondent also hecome
conspicuous when the respondent communicated its unilateral decision of not
paying any assured return tll the completion of the project.

That the payment toward VAT was made by Buyers in 2017 has not been
deposited with the concerned authorities by the respondent and due Lo the
said reasan, the demand of VAT was being made again and again [rom the

buyers.
Pagee 9 of 49
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xxii. That the respondent sent a letter dated 07.12.2021 to the complamant in
order to obliviate itself from the responsibility of paying monthly assured
return. that the respondent is forcing the complamants o sign Lthe Lease
Assignment Form by which the respondent intends to lease out the unit to a
third party and has also inserted a clhuse according to which alter the
execution of Lease Assignment Form, the respondent will be abliviated from
its responsibility to pay the monthly assured return.

xxiii. That the respondent again sent letter making empty promise ta the
complainant regarding the construction update and status of monthly assured
returm, It was also mentioned that that they will adjust the monthly assured
return payments towards the balance outstanding on side of the complainant
al the time of possession which was totally unilateral, one-sided decision on
part of the respondent and against the terms and condition of exccuted Mol
between the parties.

wxiv. That the complainant raised their concern about the timely delivery of the
project with the officials of the respondent/ developer since the passing of due
date of possession 04.11.2018 and demanded assured monthly return as well
as delayed payment charges at RERA prescribed rate from the respondent/
developer but the genuine concerns of the Complainant were unheard off
That the complainant made various representations to the  respondent
seeking demand of due assured monthly returns since April, 2020 till handing
over of possession or First lease along with possession of the allotted unit and
OC and CC of the project and in case fallure W redress the grievance of the
Complainant then in that condition 1o approach RERA lor redressal of their
srievances but the complainants were not given any reply of the Genuine
demand raised. That the complainant has made email dated 07.07.2022 to the

respondent for their persistent failure to pay the monthly assured return

Fape 10 of 49
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Eix.

-

when he was confronted with and raised with as demand of B2 37, 46% /- by
the respondent without any rhyme and reason.

That in the aforementioned circumstances the compliinants  ace now
convinced that they have heen taken fora ride and that the respondent neither
had any initial intention nor sullicienl meéans o have cver been able to
complete the said project within the claimed period and the complainants.
were deceived and dishonestly induced by the respondent to part with their
money and the said act on behalfl of the respondent, amounts to 'cheating’.
That the respondent’s aforementioned acts of omission severely and
drastically affected the health of the complainant who went into a severe
depression resulting in ether health complications and eventually leading to a
complainant being hospitalized for months.

That as aforementioned the complainants even after asking repeatedly for the
timely payments ol assured returns/commitment charges have not been given
their lawlul dues and the respondent have deliberately and [raudulently failed
to execute its part of the agreement/ allotment letter,

That the allotted units are Lll date existing in the name of the complainants
and the respondent is bound by the RERA Act; to fullil all its obligations and
responsibilities and commitments made at the time ol booking and issuance
of allotment letter towards the complainants which are mandatory conditions
as per RERA Act and in which the Respondent have completely failed.

That the respondent did not start anything for the timely completion of the
project and kept on sitting on the hard-earned money of the complainant and
many other similar allottees withoul even informing about the progress of the
project. Compelfled at the non-serious and highly unprofessional attitude on
part of the respondent and seeing no posilive reply from the office bearers of

the respondent/ developer, Complainants many a times has repeatedly ashed
Pape 171 of 49
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telephonically as well as through personal wisit of the office and sité of the
project about the status of the booked unit and completion of the project by
the respondent, which was not replied by the respondent despite carlier
making false promise of various tentative dates ol handing overpossession of
the booked unit. The respondent misused its dominant position and the
complainant seeing no other option have to approach the Hon'ble Authority
for redressal of their grievances and for reliefs against the Respondent/
developer.

That the respondent failed to hand over the physical possession of the uni
despite the receipt of substantial amount of the total sale price from the
complainant. That the respondent failed to keep its assurance and promise
made to the complainant and kept on minting money [rom the complainant
like a cash cow witheut fulfilling obligations and duties on part of the
respondent.

That the complainant received letter dated 19.12.2024 informing aboul
various illegal demand with exponential rise in amount Lo be paid on parl.of
the complainant and made fake offer of possession claiming to have recéived
the oceupancy certificate; That the complainant raised protest email dated
23.12.2024 of not adjusting the amount of assured monthly return committed
by the respondent themselves unilaterally to be adjusted at the time of ofler
for possession of the unit.

That the Complainant visited and inspected the project site after letter of offer
for possession and inguired and found that the project has not abtained OC
and it was ¢learly shown on the Bill Boards displayed putside claiming to be
ablaining OC soon but to the best of the knowledge of the Complainant the

respondent has not obtained OC from the concerned departments and
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blatantly failed to show the OC to the Complainant despite being asked for the
SUrme.

Thal the respondent apgain wrote reminder letter dated 25022025 imposing
holding charges and raised illegal high demand without adjusting the amount
due towards the complainant from the respondent. In erder to further
succumb to the pressure tactics of not paying the assured return and not
correcting the illegal and exponential high demand without any legal or
legitimate basis the respondent wrote letter dated 28.02.2025 creating third
party lease rights without prior approval of the complainant and without
showing OC to the Complainant and to somehow obliviate itsell from the
responsibility and commitment to pay assured monthly returmn due towards
the complainant. That the respondent also raised illegal demand of it ot
chazges of more than Bs 10 Lakhs to be paid hy the Complainant to the third
party without any térm or condilion existing in the Moll or BBA for the same.
That the complainants made various payments as-and when demanded by the
respondent so that the project is not delayed on part of the complainant,

That despite assurance of completion of construction of the project within 36
months of purchasing theunit or from the commencement of construction, the
construction has still not been completed even after passage of 9 years. That
the Building is nowhere near completion.

That the complaint is constrained to file the present complaint seeking the
payment of assured return @ Rs 90 per sq. ft amounting te Rs 22,500 for unit
admeasuring 250 sq. L since April 2020 till the anding over ol the possession

/ lease out of the property alter the completion of the construction.

C. Relief sought by Lthe complainant
4. The complainant has sought the following relief{s):

(L.
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L. Direct the respondent to make the payment of the assured muonthly return @@

Rs. 22,500/~ per month since April, 2020 till handing over of possession or
Commencement of First Lease after obtaiting OC along with interest @& 18%
perannum or at prescribed rate as per HARERA Rules,

. Directthe respondent to deliver the possession of the allotted units along with
delay possession charges as per HARERA, complete in all res pects along with
OC and CC.

Hi. Direct the respondent to pay delay penally @ 18% perannum orat prescribicd
rate under HARERA on the amount due as assured rental wef. from
UL.04Z2020 up to the date of actual delivery of assured monthl ¥ return,

v, [hrect the respondent to provide the copy of the OC and CC of the project,

v. Direet the respondent to issue letter of possession in favour of the
complainant,

vi. Direct the respondent to provide the latest statement of account of
complainant for the allotted units,

vil. Direct the respondent to execute conveyance deed in favour of Complainant
for the allotted units

vill. sel aside the illegal demand vide letter dated 19122024 / Directing the
respondent to- substantiate the justification for exponential ircrease in
demand of VAT, Development charge, FITH, Labour cess, interest amount eto:
vide letter dated 19.12.2024 and to charge the same on actual basis or as per
HARERA guidelines and to withdraw the exponential increase in demand from
the complainant.

ix. Directing the respondent not to levy holding charges on the complainant

which is against the policies, suidelines and Judgement of HARERA.

(j—%’# Papes 1ol 49
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X.

wi.

set aside the illegal demand vide letter dated 28.02.2025 / directing the
respondent to withdraw the demand of fit out charges vide letter dated
28.02.2025 amounting to Rs 3500 per sq. o which is not part of Mol or BRA
Restraining the respondent from entering into any lease deed with third
parties or to ¢reate any right, title and interest of third parties in the unit
allotted to the complainant till the completion of the project and handin g over

the possession of the possession to the com plainant

I‘i Reply by the respondent
5. The respondent has contested the complaint on the following grounds:

L That the instant reply to the above-capltioned matter is being filod on belall of

il

1ii.

iV,

Vi

the respondent ic, M/s Neo Pevelopers Pvt. Ltd. through its authorized
representalive, Mr. Manish Bhola, who is duly authorized (o acton betialf of
the Respondent vide Board Resolution dated 02.08.2023.

That the complainant with an intention of ea roinga lease rental and assured
return invested in the instant proeject, requested the respondent Lo allot a
unit/space, admeasuring 250 sq. ft. superarea in the project *“NEO Square”,
Lonsidering the request of the complainant, the respondent booked 4 i
bearing priority no. 59, on 3 floor, admeas uring 250 sq. ft. super area,
Thereafter, the respondent made multiple requests to the complainant to visil
the office of the respondent for executing the builder buyer's agreement and
uther agreements/docoments with respect to lease rental, assured return ete.
Howewver, the complainant failed to come forward to do the neediul.

That after much persuasion hy the respondent, the com plainant came forward
and executed the builder buyer's agreement on 04.11.2015.

since, the complainant bas invested in the project to earn assured returns and
lease rental by getting the unit leased out through respondent, therefore a
memorandum of understanding daled 04.11.2015 was executed between the

Fapre 15 6f 49
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parties, recording the lease grant rights in favor of respondent, teFms and
conditions of payment of assured return and Jease rental, fit-out charges ete,

vil. Itis noted herein that since the building was completed way before the grant
of the Occupation Certificate, theréfore. prospective lessees were approaching
Use respondent for taking the units in the project. That the respondent was
anticipating that the Occupation Certificate would be sranted by the
Competent Authority shortly, and leased out the subject Unit and vide latter
dated 01.10.2020, requested the complainant to forward to complete the
formalities with respect to leasing of the unit.

viil. The occupation certificate of the project was granted by the Competent
Authority on 14.08,2024.

Lx. Thereafter, the respondent sent an olfer of possession letter dated
19.12.2024, wherein the respondent requested the complainant to clear the
outstanding amounts payable against the unit,

x. Despite receiving the offer of possession, the complainant failed to come
forward to complete the formalities of possession and payment of outstanding
dues. Therefore, the respondent was constrained te issue reminders dated
14022025, 25.02.2025 and 21.03.2025 requesting the complainant to do the
meediul

k. That the respondent vide letters dated 28.02.2025, 02.04.2025 and
17.04.2025 requested Lhe complainant to make payment of the fit-out charges
as perthe agreed terms and conditions of the MOU.

xit. That the respondent vide letter dated 24.04.2025, requested the complainant
te make payment of the maintenance charges as per the agreed terms aml
canditions of the MOLU,

ik s further submitted that the respondent had duly discharged its obligations

by paying a sum of 19,87,750/- to the complainant towards assured return up

Pape 160l 49



@: !‘-LEKRERF Complaing no. ]?J}JIEEEE_ T
. GURUGRAM L _____ _J

by

b 22022020, it is anly subsequent to the complainant’s defauli tn fulfilling
his contraetual ohlipations and i view of the coming into force of Lhe Banning
of Unregulated Deposit Schemes Act, 2019 (BUDS Act), that the Respondent
was constrained to discontinue further payments under the assured return
drFrangemaent.

xive L is pertinent to note hersin that the complainant, despite receiving the
alorementioned demands/reminders, failed to come forward o fullil his
obligations under the MOU and BBA.

xv. The respondent seeks to raise the following objectionsfsubmissions, cach of
which has been taken in the alternative and are without prejidice to the other.
Nothing contained in the preliminary objections/ and in th reply on merits
below may, unless otherwise specifically admitted, be deemed to be a dires
and lacit admission of any allegation made by the complainants in the
compaint,

xvi. It is pertinent to mention herein that the complainant is a investor who had
approached the respondent for investing in the project of the respondent to
LA maximum returns on their investment by way of receiving an assured
return and lease rental benefits.

xvii, Itis most humbly submitted that the com plitinant has booked the subject il
solely for leasing purposes and not for seli-use, hence handing over of the
physical possession was never the intent between the parties. That the intent
was abundantly clarified and apreed to by the complainant at the stage of
booking itself and further at the time of execution of the BBA. In fact, the
complainant has executed an MOU which records the terms and conditions
pertaining o leasing rights and lease rental, ete Also, because the
complainants themselves have entrusted the respondent with the leasing

rights ol the units:

7
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XiX,
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—

SR

That from a bare perusal of the aforementioned terms and conditions of the
MO, it is evident that the Complainant has invested in the instant Project with
the sole molive of earning lease rental by getting the subject Unit lease
through the Respondent. It was never agrecd belween the Complainant and
thé Respondent that the physical possession of the subject Unit shall be
handed over to the Complainant or that the Complainant shall lease out the
subject Unit by himself. That the whole idea behind the leasing of the Subject
Unit through the Respondent was that the Subject Unit should be leased out
along with other Units of the Project, thereby generating lease rental for all
the Allottees of the Project who, by themselves, could not ool big brands 1o
take their units on leasc, IUis further submitted herein that the Complainant
has invested in the instant Project for earning lease rental can be veriGied from
the fact that under Clause 6 of the BBA, it is clearly mentioned that the terms
andl conditions pertaining to leasing of the unit are mentioned in the MOL,

It is reiterated herein that from the very beginning; the understanding
hetween the parties was to lease out the unit through the Respondent. That it
was never agreed between the parties that physical possession of the Unit
shall be handed over te the Complainant. That a MOU recording the terms and
conditions pf the Leasing and lease rental is executed between the Partics. It
is pertinent to mention herein that no protest in this regard has ever been
raised by the Complainant and the same was willingly and voluntaril v agreed
upon between the Parties,

That from a mere perusal of the alorementioned submissions, it s evident that
pliysical possession of the subject Unit and leasing the Unit by himself was
neverthe intent of the Complainant. Therefore, the present Com plaint is liahle

to be dismissed and it is evident from the BBA and MOU entersd into, the
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Complainant may be directed to accept constructive possession and be in

adherence of terms ol MOU with respect lease obligation thereunder,

uxt. [t is most humbly submirted that there is ne additional demand noy any price
escalation, and the unit sold to the Complainant is of the same price. That the
demand of the development charges as have been sou ght in the demiand letter
from e Complainant, which is Rs. 600 per sq: IL, the details of which are
mentioned in Para 15 herein helow, equitably distribured amongst the unit.
That under Cliuse 11 of the BBA, the Comphiinant has agreed to pay all
applicable charges, including Development Charges, as may be levied at the
time of execution of the BBA or at any future date.

axii. That froma bare perusal of the aforementioned clause of the BEA. it s svident
that the Complainant himsell has agreed to pay the development charpes,
therefore, at this belated stage, the Complainant cannot raise issues with
respect to payment of development charges and wriggle out of his ohligation
to pay the said charges.

xxiil, It is noted herein that due to additional costs incurred by the Respondent in
providing the aforementioned facilities, the development charpes are
demanded from the Complainant as per Clause 11 of the BBA: Therelore, as
perthe agreed terms and conditions of the BBA, the Complainant is bound to
pay the Development Charges and the Respondent is entitle to recover the
sime, 50 il is evident that there is no escalation in the price of the subject Unit,
the price remains frozen, that the development charges as and when could
have been quantified, the Respondent would have been in a position to charge.
That after issuance of the Occupation Certificate, the development charges
have been quantified, therefore, the same have been demanded from the

Complainant as per Clanse 11 of the BBA.

o
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[Uis pertinent to mention herein that as per the agreed terms and conditions
ol the MOU the Complainantis liable to pay the fitout charges as per the leasin g
requirement. At the very outsel, it is humbly submitted that there is absojutely
noescalation in the sale considerition of the U hit, Fitout demands are as per
the MOU and as per the Leasi ng requirements. There is no change or incriase,
or escalation in the sale consideration of the Unit, That the Sale Consideration
ol theunit remains frozenat the rate which was agreed at the time of allotment
ol the Unit and as agreed to under the BBA. That the demand for fitout charges
1s° not part of the sale consideration of the unit, rather, an essential
requirement for leasing of the Unit in terms of the MO

It is reitérated herein that the Complainant has invested in the Project with
the sole intent of earmnin ganassured return and lease rental by leaging the unit
through the Respondent. Since, the understanding between the Parties was
very clear that the unil was to be leased out to a prospective lessee and the
Parties. being aware of the fact that whenever an y shop/office fspace funit is
leased out to a lesser, there may arise a situation where the lessee wants some
infrastructural changes or any other change which invelves the expenses on
part of the Complainant, inside the shop/oflice/space funit, that the cost of
such changes/modification inside the sEmp,-’nfﬁCn:,f:sp;icu,.-’unii has 1o be horne
by the owier. Therefore, in case the lessee desires any infrastructural changes
imthe Unit, then the Complainant shall be bownd to pay tor the expensesto he
incurred for making the unit ready as per the requirement of the lessee,
Froma bare perusal of the aforementioned clause of the MOU Abis evident that
the Complainant himself has agreed Lo pay the fit-out charges to be incurred
on account of leasing the unit to any lessee. That the Respondent, in
consonance with the agreed terms of the MO, has sent demand/reminder

letter, witerein the Respondent has intimated the Complainamt about the
Page 20 of 49
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details of the Lease and requested the Complainant to pay the fit-out ¢ harges
to the Company, which is facilitating the leasing process in the Project. That
the said payment is not for the utilisation of the Respondent, rather will he
utilised Lo make ready the space in terms of the requircments ol the Lessee for
their business operation,

That itis evident that while the Com plainant wishes to pick and choose clansey
for enforcement under the MOU, Le, while he relies on claiming the assured
returns. basis the clauses of the MOU, he completely wishes to deny the
obligations of payments of fit-out charges ete, which are also part of the MOU,
Theretore, the Complainant cannot he permitted to partly rely on the MOU
which are beneficial to himand denies the other,

It 1s pertingnt to note herein that the Units were sold as 2 bare shell, and they
were to be made fit out ready at the time of possession. [tis elaar that (he sale
consideration for the units did not include any fit-out expenses therefore, the
hit-out expenses were meant to be recovered as on the date of Jeasi ng rather
than as on the date of booking. Much time has la psed from the date of booking
to the date of leasing, and the cost and also the preferences of the lessoss have
also undergone chanses, and accordingly. the fit-out ready leases are as per
the current markel preferences and prices.

That the Respondent has always been transparent about the fit-au charges:
That as and when the Buyers have approached the Respondent, clarifications
and details with respect to fit-out charges were provided to such buyers.

ILis noted herein that payment of the fit-out charges is very crucial for leasing
out the subject Unit, as it is required for making the subject unit ready for
occupation of the Lessee to run its business. Without setting Lhe subject Unit
ready as per the requirements of the Lessac, it is not possible lor any Lessee

to take the subject Unit on lease. Furthermore, the subject Unit 1s leased out
Pape 21 ol 49
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along with uther units as part of a larger 5 pace, therefore, the unwilfingress of
the Complainant towards not making payment of the fit-out charpes will
jeopardise the interests ofall the other by yers of the Project, whose leasing of
the units will be hampered due to the deflts of the Co mplainant. Therefore,
as per the agreed terms and conditions of the MOU,and considering the rights
ol other buyers in the Project and the overall fate of (he Project, the

Complainant is bound to pay the fit-out charges:

i In light of the above referred Order and the foregoing submissions, it is

KNI

MR

evident that the Fit-out charges levied by the Respondent are as per the
provisions of the said Moll and thercfore; biwhul and walid That the
Complainant can-not shy away trom fulfilling his oblipation under the said
Motl, especially when' the Complainant is relying on the same Moll [or
claiming the alleged Assured Return/ Penalty.

That the Respondent after completing the construction and meeting the
requirements of the grant of the Oceupation Certificate; has applied for the

same before the Competent Authority on 24.02.2020 and reapplied on

29.06.2021. It is noted herein that the building was completed and all the

requirement for the grant of the Occupation Certificates were fulfilled and the

Respondent anticipated the grant of the Occupation Certificate in the year
2020 jsell, and since the prospective lessee were showing interest in taking
the Units in the Project on lease, therefore, the Bespondent antici patimg that
the Occupation Certificate will be granted by the Competent Authority,
entered into a 1* lease with the Lessee,

However, due to certain reasons beyvond the control of the Respondent, the
Oecupation Certificate was not issued in the year 2020 or 2021, subsequently,
the COVID-19 pandemic emerged, significantly affecting the real estate sector,

That after the situation returped to normal, the Respondent once again
Mg 22 ol 49
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applied for the issuance of the Occupation Certificate before the Competent
Authority on 23.01:2023 and the same was issued on 14.08.2024.

It is pertinent to mention herein that after the First Lease of the units,
inlimations were sent Lo the Complainant to come forward for completion of
the formalities with respect to 19 lease with the Lessees. However, the
Complainant failed to come forward and to do the needful,

Since it was agreed in'the MOU that the buyer:shall be paid the assured return
till the 1* lease, subject to MO However, due Lo change in aw and the
introduction of the BUDS Act, the issue with respect to Assured Return was
not clear and accordingly, a Writ petition before the Hon'ble High Court of
Punjab and Haryana was filed and the same is pending adjudicating,

Without prejudice to submissions made herein above, it is noted herein that
in the MOU, there was never any precondition of obtaining the Occupation
Certificate for the execution of the Lease. The Respondent had executed the
first leage deed upon completion of the buildd ng and applied for the
Occupation Certificate. It is noted herein that 19 lease was executed as the
building was completed and the fit-out works as per the requirement of the
Lessees, were to be started, however the same could not he started as the
Buyers, aller reéceiving the intimation with respect 1o completion of the
lormalities with respect to 1+ lease of the Units, failed to de the necdfl.

ILis mast humbly submitted that it is an established practice in the Real Estate
sector, wherein the Promoter executes a Lease Deed with a Lessee fora [uture
Froject even before the completion of the said Project. In fact, there is no bar
by any statutory provision on entering into such an wnderstanding. There
have been numerous such instances where renowned developers have

adopted such a practice.
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That the real estate firm "Embassy Group”, one of the feading commerdial real
estate develaper in ils statement released on 08.08.2018 said it shall develop
LTLOD,G00 sq: feel. Built-to-suit faclity “Embassy Tech Village” project in
Bengaluru in phases; with the [irst phase expected to be delivered by Lthe first
quarter of 2021, In the same statement. it was also mentioned that they have
signed & long-term lease dpreement with P Morgan for commercial office
space in the same Project ILis pertinent Lo note herein that the said Statement
was released by the Embassy Group on 08.08.2018, when the project was
under constriction, and the expected date of completion of the first phase, in
which office spaces were leased aut by the Promoter was 2021,

similarly, the Embassy Office Parks REIT leased 1.8 million sq. . across 25
deals, including a 5.50 lakh sq. ft. pre-commitment from JF Morgan at Embassy
Tech Village in the June quarter of 2022, Hemee, it proves that exécuting a [ease
deed before the completion of the project is valid in the eves of the law.

[n a news article, it is stated that Real Estate firtn DLF has leased nearly
300,000 sq. . office space to three companies in Gurugram. The majority of
the space has heen taken at DLF Downtown, an upcoming project in Gureacn.
It weas further staled that the leasing is part of this company’s expansion plan
once the current Covid-19 situation stabilises. The batlding where space was
leased out was under construction and was expected to be ready by December
2021,

In another article, Embassy Group stated that it has leased 85,000 sq, L of
affice space to automotive software company Acsia Technologies at Embassy
Taurus TechZone (ETTZ) in Trivandrum in April 2022, before the completion
ol the Project, which is scheduled for handover in April 2023,

I view of the ahove-mentioned submissions, it is evident that executing a

lease deed before the completion of a project or grant of the Occupation
Page 24 af 49
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Certificate is a common pracuce adopted by the Developers/Promoters in tie
Real Estate Sector, I is noted Fergin that leasing the Unit before the fssuance
of the Occupation Certificate does not.mean that the Unit jg geeupied by the
Lessee or that any business Activities are conducted on the said Unit. That the
units/spaces are taken on lease by the Companies/Lessee in an under
construction project, solely to reserve the said Units/spaces to be opencd for
business after issuance of the Ocry pation Certificate.

Itis reiterated herein that the Complainant under Clause 8 {a) ol the MOU has
autherized the Respondent to finalize the terms and conditions of the lease
with any prospective lessee and agreed not to raise any objections with
respect to terms and conditions of the Lease, the amount of lease, usage or to
who the unit is leased out.

it is noted herein that under Clause 8 (b) of the MO, it is categorically agreed
between the Complainant and the Respondent that upon Lhe finalization of
termes and conditions with respect to leasing of the unit between (e
Respondent and the prospective lessew, the Complainant, if required, shall
EXeCULE A separate lease deed with the prospective lesses That in case, the
Compliinant fails to come forward to execute the lease deed within 7 working
days from the date of receiptof the communication in re gard to the same, then
the Respondent shall be entitled and authorized to execute the lease decd on
behall of the Complainant. Itis irther noted b crein that under the said Clause
the Complainant authorized the Respondent to execute the lease desd af
agreement with the third party with prior intimation to the Complainant.
That from a mere perusal of the aforementioned submissions, it is evident that
the Complainant himself have authorized the Respondent to finalize the terms
and conditions of the lease and cateporically agreed to execute a separate

lease deced, if required. Furlher, the Complainant himself agreed that incase of
Page 25 af 49
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his failure to exceute a separate lease deed if required, the Respondent shall
be authorized to execute the lease deed on behalf of the: Complainant,
Therefore, in view of the agreed terms and conditions of the MO, it is
submitted herein that the lease deed executed by the Respondent on behalf of
thie Complainant are valid as the same are executed as per the terms and
conditions of the MO

Without prejudice to the submissions made herein above, it is most humbly
submitled that on the one hand the Complainamt is seeking payment of
assured return on the hasis of MOU, and on the other hand the Complainant
denies their responsibility of 'pag,rment of vutstanding dues under the MOU. It
is pertinent to mention herein that the Complainant cannol partly rely an the
MOU ard ¢laim their rght and shirug off their responsibilities under the MOU.
That il the Complainant are claiming his right under the MOU, then he should
also be ready to fulfil his responsibility under the MOU. It i$ muost humbily
submitted that if the Ld. Authority considers the right of the Complainant in
seeking the payment of assured return, then the right of the Respondent with
respect Lo leasing of the unit, and payment of Git-oum charges under the MOU
should also be allowed,

That the Complainant, vide the present Complaint, is seeking payment of
assured return. However, it is most humbly submitted that the issus of
assured return does not fall within the ambit of the RERA Act. 2016, That
That without prejudice to the foregoine, it is submitted tiat subseyguent to the
conming into force of the Banning of Unregulated Deposit Schemes Act, 2019
(BUDS Act] on 21.02.2019, any scheme mvolving Assured Return/Penalty
akin to an unregulated deposit scheme has been rendered impermissible in
law.  Therefore, even otherwise, the continuation of such  Assured

Relurn/Penalty arrangements post-enactment would be contra ry to statutory
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from honouring such commilments beyond the said date.

sait unil was subject to the midway hindranees which wWere

Thatas per the agreement so si gned and acknowledged, the completion of the

beyond the

control of the respondent. And, in case the construction of the said commercial

unit was delayed due 1o such ‘Force Majeurs’ conditions the respondent was

entitled for extension of dmie period for completion. The development and

implementation of the said Project have been hindersd

ol account ol several
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L. That a period of 582 days was cansumed on account of circumstances beyond
the powerand control of the respondent, owing to the passing of orders by the
statutery authorities. All the circumstances come within the meaning of force
majeure. Thus, the respondent has heen prevented by circumstances beyond
its: power and control from undertaking the implementation of the project
during the time period indicated and therelore the same is nol to be taken into
reckoning while computing Lhe period of 48 as has been provided in the
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agreement. In a similar case where such orders wers hrought before the
Hon'ble Authority in the Complaint No. 3890 of 2021 titled “Shuchi Sur and
Anr vs. M/S Venetian LDF Projects LLP® decided on 17.05.2022, the Hon'hle
Authority was pleased to allow the grace period and hence; the benefit of the

above affected 582 days need o be rghtly piven to the respondent builder:

All sther averments made in the complaint were denied in toto,
Lopies of all the relevant documents have been (iled and placed an record.
Their authenticity is not in dispute, Hence, the complaint can he decided on

the basis ol these undispuled documents and submission made by the parties.

E: Jurisdiction of the Authority

.

The authority ohserves that it has territorial ag well as subject maller

jurisdiction to adjudicale the present complaint for the reasons given helow.

E.l Territorial jurisdiction

8.

As per notification no. 1/92/2017-1TCP dated 14£.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpese with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Guragram District. Therclore, Lhis
authority has complete territorial jurisdiction Lo deal with the present

complaint,

E.Il Subject matter jurisdiction

L0 Section 11{4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11{4][a) is
reproduced as hereunder:

Section 11

(4] The promoter shail-

Page 32 of 49

4



w HARER ! T !‘L!Tm]dm . IT0E ol 2032 Fr_ 1

@ cUrUGRAN et ]

fal be responsible for all ehligations, responzibilities qud fahctions
uncler the provisions of this Act or the rules i cegqulations mede
therennder or to-the allottees e per e agreement for sale; or to the
assiCiation of aliottees as the case iy by il the conveyance af all the
ipariments, plots or baildings, as the case ma e, ti the allarteds, o the
CENTITNIN I eiTs B be associa ton f:-fuﬁnﬂw:.‘e:.r'.t."a.e'ﬂrrr.l;;lrr'ntut autfarity,
(s tht case may bo;

Svction 34-Functions of the Authority:

3] af the Ace provides ta enstre compliance of the pbligotions cast
wpaen the prramotors, the allettees and the real ESTEER tgpenEs mider His
Act wnd the rules and regulations made thereunder,

11. 80, in view of the provisions of the Act guated above, the authority lis
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer jf pursued by the complainant at a later
Slage,

F. Findings on the objections raised hy the respondent.

F.L Objection regard ing the complainant being investor,

12, The respondent has taken a stand that the complainant is investor and notan
allottee fconsumer. Therefore, she is not entitled Lo the protection of the Act
and are not entitled to file the complaint under Section 31 of the Act, The
Autherity ohserves Lthat any aggrieved person can lile 3 complaint against the
promoter if the promoter contavenes or violates gm0 Yy provisions of the Act or
rules or repulations made thereunder, Upon careful perusal of all the terms
and conditions of the buyer's agreement, it is revealed that the complainant
are buyers, and she has paid a considerable amount to the promoter towards
purchase of a unit in its project. At this sta e It IS important to stress upon the
definition of term allottee under the Act, the same js reproduced helow for
reddy reference:

i) “allottée™ it refation e o reol estate project meaus the person to whaon i

plat; apartigem or Deeteting, as the case ity B fras been allotted, soid

(whether as frichald or leasehold) wr otherwise traisferrod iy the
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promaoter, and includes the person wha subsequently acquires the soid
tliotment through sole. transfer or otherwise b toes it inchade o
prersan fo whom such plet, apartment or butlding, as the cave May-he, s
given an rent”

L3 nview el abhove-mentivned definition of “allottee” as well as all the terms and

conditions of the dagreement, it is crystal clear that the complunant are
allottees as the subject unit was allotted to them by the promoter. Further, the
concept of investor is not defined or referred in the: Act. Moreover, the
Maharashira Real Estate Appellate Tribunal in its order dated 29.01.2019 in
appeal no. 0006000000010557 titled s M/s Srushti Sangam Developers
Pyt Lid. Vs. Sarvapriva Leasing (P} Lis. And anr. has also beld that the
concepl of investor is not defined or reforred in the Act. Inview of the aboye,
the contention of promoter that the aliotiees being investor are not entitled to
protection of this Act stands rejected.

E.T1 - Objection regarding the project being delayed because of force majeure

circumstances,

14. The respondent/ promoter has raised the contention that the construction of
the praject bas been delayed due to force majeure circumstances such ban on
construction tlue Lo orders passed by NGT, EPCA,
Courts /Tribunals SAuthorities, ote, As per Moll, the due date of possession was
UETL2018.1t is observed that orders passed by NGT banning construction in
the NCR region was fora very short period of time and Lhus, cannot be said o
impact the respondent leading to such 2 delay in the completion. Morcover,
some of the events mentioned above are of routine i nature happening
annually and the promoter is required o take the same into consideration
while launching the project. Thus, the promaoter/respondent cannot be given
any leniency on based of aforesaid reasons and it i= well settled principle Ut

4 person cannot take benefit of his own wrong,
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G.Findings on the relief sou ght by the complainant,

(¥

Direct the respondent to pay due assured returns Hll commencement of
first lease of unit.

I) Assured Returns

15 The complainant is seeking unpaid assured returns on monthly hasis as per

16

the terms of the Mol dated 04112015 at the rate mentioned Lherein. It iy
pleaded that the respondent lias nol complied with the térms and conditiane
ol the said Moll,

The respondent has submitted that the complainant in the present complaint
is claiming the reliefs on basis of the terms a greed under the Moll between the
parties which is a distinet agreement than the buyer's agreement and thus, the
Mol is not covered under the provisions of the Act, 2016, Thus, the suid
complaint is not maintainable on this basis that there exists no refationship of
promoter-allottes in terms of the MalJ, by virtue of which the complainant is

raiging their grievance.

b is pleaded on bebalf of respondent that after s Banning of Unregulated

Deposit Schemies Act of 2019 came into force, there i% har for payment ol
assured returns to an allottes. But the plea advanced in this régard s devoid
of merit Seclion 2(4) of the above mentioned At defines the word ' deposit’
a5 diamount of money received by way ofan advance or loan or in any other
form, by any deposit taker witha promise to return whether after o specified
period or otherwise, cither in cash or in kind or in the form of a specified
service, with or without any benefit in the form of interest, bonus, profit orin

any other form, but does not include:

(5 an amotit received in thie coure if or for the purpase of Business ard hearig
@ feinne conmnection to-such business including

(i) wdvenee received i connection with consilerativen of an immeovaiis prraperty,
Lner un agreement or arrangement Sulbyect to the civedition that siueh aivinee
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&5 wdlfusted against soch imimovable properly ax specified i terms of the
agreement or areangenment,

TE.A perusal of the above-mentioned definition of the term ‘deposit’, shows that

21,

&1,

it has been given the same meanin 8 as assigned to it under the Companies AL
2013 and the same provides under Section 2(31) inclu desany receipt by way
of deposit or loan orin any other form by a compaty but does not melude such
categories ol amount 38 may be prescribed in consultation with the Reserve
Bank of India. Similarly Rule 2(c) of the Companies (Acceptance of Deposits)
Rules, 2014 defines the meaning of deposit which includes any receipt of
maoney by way of deposit or loan or in any other form hy 3 company but does
not include:

(1} s an adviece, accounted for im any manter whatsoever,
recetved oL conmection with  comsideration for on immovahle
property

(0} asanadvance veceived and as allowed by any sectoral requiator
ar i accordunce with directions of Central or State Government:

.50, keeping in view the above-mentioned provisions of the Act of 2019 and the

Companies:Act 2013, it is to be séen as to whether an allottee 15 entitled 10
assured returns ina case where he has deposited substantial amount of sale
consideration against the allotment of a unit with the promoter at the time of
booking or immediately thereafter and as agreed upon between them:

The Government of India ercted the Banning of Unregulated Deposit
Sehemes Act, 2019 1w provide for comprehensive mechanism te ban the
unregulated ‘deposit schemes, other than deposits tiken in the ordinary
course of business and to protect the interest of depositors and for marters
connected therewith or incidental thereto as defined in section 2 (4) of the
BUDS Act 2019,

The money was taken by the builder asa de posit in advance againstallotment

of immovable property and its possession was to be offered within a certain
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22

&3,

24,

period, However, in view of taking sale consideration by way ol adviince, the
builder promised certain amount by way of assured returns Tor a certain
period. So, on his failure to fulfil that commitment, |he allotiee has a right to
approach the authority for redressal of his grievances by way of filing a
complaint.

The promoteris liabie Lo pay that amount as agreed Upon and can’t take a plea
that it is nol liable to pay the amount of assured return. Moreover, an
agreement defines the builder/huyer refationship. So, it can be said that the
dprecment for assured réturns hetween the promoter and allotee arises out of
the same relationship and is marked by the addendum agreement,

It is not disputed that the respondent is a real estate developer, and it had
Obtained registration under the Aet of 2016 for the project in question,
However, the projéct in which the advages has been received by the devels peer
from the allottee is an QUEOLNG Project as per section 3(1) of the Act of 2016
and, the same would fall within the jurisdiction of the authority lor giving {he
desired relief to the complainant besides miliating penal proceedings, So, the
amount paid by the complainant to the buildér is regulated deposit accepted
by the later from the former. against the immovable property to be transferred
to the allottee later on.

In the present complaint, the assured return was payable as perclause 4 of the
Moll'dated 04.11.2015, which is reproduced below for the ready reference:

Clause 4,
“The  Company shall pay o monthly assured return of
Rs.25.500/« on the total amount received with effect from
T4 112015 before deduction of Tax GENITCE oS o any other levy
Wikeh fs tlue g papnbie by the Allottee () ta the Canrrpany g the
talance sale consideration shall he payatie by the Allotteefs) to the
Lomipany in accordance with Payment Schedule annexed oy
Atnexure- | The monthly assured return shall be paid to the
Allottee (5) until the commencement of the first lease an the said
unit, This shall be paid from the effective date.®
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23. Thus; as per the abovementioned clause the assured return was payable
@REZ5,500/- per month w.ef 14.11.2015. 6l the commencement of valid
lirst lease.

26 In light of the above, the Authority is of the view that as per the Moll dated
04.11.2015, it was obligation on part of the respondent to pay the assured
return tll the commencement of first lease on the subject unit. The sccupation
certificate lor the project in question was obtained by the respondent on
14.08.2024. Accordingly, the respondent/promoter is lable to pay assured
return Lo the complainant at the agreed rate i.e, (1Rs.2 5,500/~ from the date
Le. 14T1.2015 tl the commencement of the valid first lease on the <iid unit
alterdeducting the amount already paid on account of assured return to the
complainant,

27. Thercfore, considering the facts of the present case, the respondent is liable to
pay the amount of assured return as per the clause 4 of the Mol at the 4 grevd
ale e, BRs25,500/- with effect from 14.11.2015 till the commencemesit of
first lease,

.11} Delay Possession Charges:

28, Inthe present complaint, the complainant intends to continue with the project
and are seeking possession of the subject unit and delay possession charges
as provided under the provisions of section 18(1) of the Act which reads as

under:

“Section 18: - Return of amount and compensation
T8(1 J0f the promaoter fifls to complete or is unable to e possession of
it parinment, plot, or bailding —

Provided that where an allottes does not intend to withdraw from the
profect, fe shall be paid, by the promater, interest far every muonth of
telap, fill the handing over of the possession, at such rote s moy be
prescribed”
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2. The subject unil was allotted to the complainant vide MOU/BBA dated

04.11.2015. In the facts and circumstances of this case, the developer was
obligated Lo complete the construction of the said unit within 36 months from
Lthe date of exceution of this agreenment or {rom the start of construction
whicheveris later. The perind of 36 months is caleulated from the date of BRA
e, 04.11.2015 being later. Accordingly, the due date of possession comes put
to be 04.11.2018.

31 Admissibility of delay possession cha rges at prescribed rate of interest:
The complainant is seeking delay possession charges. Proviso to section 18
provides that where an allottee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest far every month of delay, till the
banding over of possession. at such rate as may be prescribed and iLhas been
preseribed under rule 15 of the rules. Rule 15 has been reproduted as under:

“Rule 15, Prescribed rate af interest- [Provise to section 12, section
18 and sub-section (4] and subsection [ 7)of section 19
Far-the purpose of provise to section | < section 18; wnd subv-sectising (4)
and (7] afsection 19, the “interest at the roge preserbed” siall e the Stote
Benle of India highest margival cost of fending rate +200, -
Mrovvided that in cose the State Hanie of Indw marginal cost affending roate
[MCLR) is ot nr use. 1t shall be repleced by such benchnrk femding rafes
which fhe State Rank af Indiv mray fx from teme o time for levecdingg o the
general public”
31 The legislature in its wisdom in the subordinate legislation under the rule 15

ol the rules has determined the prescribed rate of intersst, Consequently, as
per website of the State Bank of India je, https:/ /shice.in, the marginal cost
of lending rate [in short, MCLE) as on date e, 12022026 is 8.80%.
Accordingly, the prescribed rate of interest will be marginal cost of lending
Fate + 2% i.e, 10.80% per annum.

32, The definition of term ‘interest’ as defined under section 2{za) of the Act

provides that the rate ol interest charseable from the allottee by the promoter,
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in case of default, shall be equal to the rate of interest which the promoter shall

b liable w pay the allottee, in: case of default. The relewing secton is
reproduced below-

“fa) Tinterest” means the rates afinterest pavabie by the praimoter
or the allottee, as the case e b,
Explanation. —For the purpose of Lhis cliatise—

fij the rate of interest chargeable from the allottee by the pramaoter in cose
af default, shall be egual to the rate of interest which the promoter shell
b lierble to pay the allottes, in case af defunlt;

(i) thefnterest payable by the promaoter-te the allottes shall b frovee the date
the priomoter recetved Hie amonnt or ity et thoreaf il the date the
il ar part thereofand ttersst theceon i refimded, and the T criest
payitie by the allottee to the prometer shull he from the disre the allottee
defoules in payment to the promater Gl the date it is poid="

33. Therefore, interest on the delay payments from the complainant shall be
chirged at the prescribied rate ie, 10.80% p.a. by the respondent /promoter
which is the same ag is“being aranted to the complainant in case of delay
possession charges.

34, On consideration of documents available bn record and submissions made by
the complainant, the Authority is satisfied that the respondent is in
contravention of the provisions of the Act. The possession of the subject unit
wias to be delivered within stipulated time Le., by 04.11.2018.

35. Hoewever now, the proposition before it is 3 to- whether the allottee who is
getting/entitled for assured return even after expiry of due date of possession,
cait claim both the assured return as well as delayed possession charges?

46 To answer the above proposition, itis wort hwhile to consider that Lhe assured
return is payable to the allottees on account of provisions in the Mol dated
(4.11.2015, The assured returny/penally in this case is payable as per “Moll”.
The promater had agreed 1o pay to the complainant alloltee pay a monthly
assured return of @Rs. 22,500/- on the total amount received with ellect from

U4.11.2015 till the commencement of first ledse, If we compare this assured
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return with delayed possession charges payable under Proviso 1o section
18(1) of the Act, 2016, the assured return is much hetter, By way of assured
return, the promoterhis assured the allottee that he would he entitled for this
speetfic amount till the offer of passession letter. Morcover, the interest ol the
allottees is protected even after the completion ol the building a5 the assured
returns are payable till the date of said umnil/space is put on lease, The Purpose
ol delayed possession charges after due date of possession is served on
payment of assured return after due date of possession as the same is to
safeguard the interest of the allottees as their money is continued to be used
by the promoter even after the promised due date and in return, they are to
be paid either the assured return or delaved possession charges whichever js
highier,

37. Accordingly, the Autherity decides that in cases where assurcd return s
reasonable and comparable with the delayed possossion charges under
section 18 and assured return is payable even after the date of completion of
the project, then the allottees shall be entitled to assured return or delayed
pussession charpes, whichever is higher without prejudice (o any other
remedy including compensation:

38, On consideration of the documents available on the record and submissions
made by the parties, the co mplainant hassought the amount of unpaid amount
ol assured return as per the terms of BBA and Mol) executed thereto along
with interest on such unpaid assured return: As per Mol dated 04.11.2015,
the promoter had agreed Lo pay to the complainant allottee @RS 22,500 /-
with elfect from 04.11.2015 till the commencement of first lease.

39, Therefore, considering the facts of the present case, the respondent is Hable (o

pay the amount of assured return as per the clavse 4 of the Mol at the agreed
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rate e, @Rs22 500/- with effect from 04.11.2015 till the commencement of
first valid lease.

II. To restrain the respondent to charge anything not part of the MOU and

BBA.

lIl. To set aside the letter which has raised illegal demand of Fit out
charges.

IV. Direct the respondent to not levy any holding charges from the
complainant,

V. Direct the respondent Lo not levy any maintenance charges from the
complainant till date of actual handover.,

40. The complainant has further sought relief regarding the waiver of VArIouS
ancillary charges, penalties, rates, and other monetiry demands which,
according Lo them, do not form part of either the Buyers” Agrecment dated
04.11.2015 or the Moll executed on the same date: The impugned demani
letter dated 04.12.2024 reflects components such as IFMS, Development
Charges, FTTH charges and Labour Cess, which have been objected to by the
complaimant. The Authority of the view that:

= Labour cess
Labour cess is levied @ 1% on the cost of construction incurred by an

employer as per the provisions of sections 3(1) and 3(3) of the Building and
Other Construction Workers' Welfare Cess Act, 1996 read with Notification
No. 5.0 2899 dated 26.09.1996; 1t is levied and colleécted on the cost of
conmsiruction incurred. by emplovers including contractors under spevific
conditions. Moreover, this issue has already been dealt with by the authority
in complaint bearing n10.962 of 2019 titled as "Mr. Sumit Kumar Gupta and
Anr. Vs Sepset Properties Private Limited” wherein it was held that sinceé
labour cess is to be paid by the respondent, as such no labour cess should he
charged by the respondent. The authonty is ol the view that the allotree is

neither an employer nor a contractor and labour cess is not 4 Lix hut a e
Pagre 42 of 49
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Thus, the demand of labour cess raised upon the complainant is completely

arbitrary and the complainant cannot be made liable 1o pay any labour cess
to the respondent and it is the respondent builder who is solely responsible
for the dishursement of said amount,
» Development charges
The undertaking to pay the development charges was comprehensively set
out in the buyer agreement in clause 11, The said clause of the agrecment js
reproduced hereunder: -

"1,

That the Allottee agrees to pay all taxes, charges. Levies, cosses,

applicidle ai on dated under any name or cutegory feading and or
levied in futuee o the lond and ar the said complex and o the sind
spree wl all Hies, these would he inciuding but not limited to GST

Development  charges, Stamp Huties,  Hegistration  Charges,

Electrical - Energy Charges; EDC Gess, IDC Cesy. RBOW L,

Reqistration Fee, Administrative Charges, Propesty Tax, Fire Fighting

Fax and the like, These shall be poid on demeand and in case af
delay. these shall be payable with interest ty tie Allottee”

in light of the aforementioned facts, the Authority is of the view that the said
demand for development charges is valid sinee these charges are payahle to
various departments for obtaining service connections from the concerned
departments. including security deposit for sanction and release of such
connections in the name of the allottee and are payable by the allottee. Hence,
the respondent is justified in charging the said amount. In case instead ol
paying individually for the unit if the builder has paid composite payment in
respect ol the development charges, then the promoter will be entitled to
recover the actual charges paid to the concerned de partment from the allottee
o1 pro-rata basis Le. depending upon the area of the unil allotted to the
complainant viz- d-viz the total area of the particular project, The complainant

will also be entitled to get proef of all such payment to Lthe conceérned
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department along with a toimputation proportionate to the allotted unip,

before making payment under the aloresaid head,

* FTTH Charges

The Authority takes a note that clause 11 ag already elaborated above does
ot mention about the FITH charges being pavable by the complainant.
Hence, the respondent stiall only raise demand as per tlje agreed terms of the
dgreement and Moll executed between the parties.

* Holding charpes

The term holding charges oralso synonymously referred to as non-ocey pancy
clarges hecome payable or applicable to he paid if the possession has heen
ollered by the builder to: the owner/allottee and physical Possession of the
unit not taken over by allottee, but tlie flat funitis lying vacant even wh et is
i a ready-to-move condition. Therefore, it can be inferred that holding
chirges is something which an allottee has o pay for his own unit for which
he has already paid the consideration just beciuse he has not physically
dccupied or moved in the said L.

In the case of Varun Gupta vs Emaar MGF Land Limited, Complaint Case nn,
4031 of 2019 decided on 12.08.2021, the Hon'hle Authority had already
decided that the respondent is not entitled to claim holding charpes from the
complainant al any point of tine even after being part of the builder boyor
apreement @ per law settled by the Hon'bile Supreme Court in Civil Appeal
o5, 3861-2899/2020 decided on 14 122020 The relevant part of sapme s

refiterated as under-

4 134 A far us halding charges are concermed, the developer
having received the sale CONSTACratiing s nathitig to lnsy by frisketinggy
pessession of the allotted fAatexcept that it wogld b reqieced to momtain
the apartmont. Titerafore, the halding chorges will ot be Parvalileto the
develaper, Even in a case where the possession has been delayed on
aceount of the allottee having not paid the entire sale considergtion,
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the developer shalf not he entitled to any holding charges though it
wonld be entitled to interest for the period the payment is delayed,”

Therefore, in view of the ahove the respondentisdirected fint (o levy any holding
charges upon the complainant.
* Maintenance charges

In the case of Varan Gupta vs Emaar MGF Land Limited, Complaint Case no,
4031 of 2019 decided on 12.08.2021, the Hon'ble Authority had already
decided that the respondent 1s right in demanding maintenance charges at the
rates” prescribed in the builder buyer'’s agrecment at the time of offer of
possession. However, the respondent  shall nor demand the advance
maintenance charges for more than one year from the allottee even in those
cases wherein no specilic clause has beer prescribed in the agreement or where
the AMC has been demanded for more than a year,

= Fit-out Charges

“1. The létter dated 28022025, demands Fit-out charges which Amounting
Re 10,32.500 /- 1r the said Iea sing letter, the respondent has raised 4 demand
towards fit-out charpes dmounting to Bs.1032500/- and has directed the
complainant to make the said payment m favor ol i third party, namel v Sholom
Restauranes Private Lid,, by providing bank details that do not pertain to the
respondent company, The complainant has raised objection towards the fit-
out cil;u'g_:r:s raised by the respondent is seekin & relief o waive off the demand
ol the sume as they were not part of agreement nor the Mol exacuted i Elween
parties.

42 In the present case, the respondent has failed to demonstrate that any prior
writlen intimation or demand, as contemplated under any clause of the Mall,
was issued to the complainant before iney rring the alleged fit-out expenses.

Consequently, the demand rised videletter dated 28.02.2025 towards fit-out
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charges amounting to Rs 10,32,500/- appears to be unilateral arbitrary, and
i violation of the principles of natural Justice. Since the promoter failed 1o
discharge its contractual and statutory responsibility in the manner
prescribed, the said demand cannot he sustained in the eves of law and is
accordingly struck off,

43, Further, iU is obsérved that the demand of Fit-outs has been raised strictly in
terms of clause 8(d) and 7[d) of the Memorandum of Understanding and
clause 11 of the Buyer's Agreement dated 04.11.2015. It was further argued
that under Clause 9 of the MOU, the complainant had authorized the
respondent to finalize the terms and conditions of the lease. Upon perusal of
the MOU dated 04.11,2015, this Authority finds that the said Mol does not
contain any 8(d) clause or 7(d) authorizing the respondent to lewy fit-nut
charges. In the absence of any contract supporting the demand, the fit-out
clhiarges raised by the respondent cannot be sustained and are held to he
valid in the eves of law.

‘L Respondent be directed not to raise any paymentdemand which isin contrary
to the agreed Lerms of the allotment,/Motl.

VL. The respondent may kindly be directed to hand over the possession
VIL. To execute the Sale Deed and convey the unit in favour of the

Cemplainants for the Unit immediately.
45. The Authority hereby directs the respondent not to cancel the unit and shall

hand over symbolic and constructive possession of the unit in guestion to the
complainant within a period of 30 days from the date of tus order. The
Respondent is. further directed Lo ensure that the pussession is deliversd in
absolute completeness, strictly adherin 8 to the amenities and speafications as

promised inthe Agreement to Sale and the sanctioned project brochures.
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46: The complainant is seeking reliel wort execution of conveyance deed of the
Wit in question in their favour, The Authority observes that as per Section
11{4)(1) and Section 17(1) of the Act of 2016, the promoter is under an
obligation to get the tonveyance deed executed in favour of the complainant.
Whereas, as per Section 19(11] of the Act of 2016, the allottees are also
obligated to participate towards registration of the conveyvance deed of the
unit in question,

47. The oecupation/completion certificate has already been obtained by the
respistdent on 14.08.2024. Therefore, the respondent /promoteris dirocted to
handover the possession of the unit to the complainant fallottec in terms of
the Moll as well as by YET's apreement executed between them on payment of
cutstanding dues if any, within 60 days. The respondent is further dirccted to
get the conveyance deed of the allotted unit executed in their favour i lerms
of Section 17(1} ol the Act of 2016 on payment of stamp duly and registration
charges as applicable within three months [rom the dare of this order

H.Directions of the Autho rity

48. Henee, the Authority hereby passes this order and issues the following
directions under Section 27 of the Act toensure compliance of obligations cust
upon the promoter as per the function entrusted to the authority under
section 34([):

. The respondent/promoter is directed to pay the assured return Lo the
complainants at the agreed rate of Bhe 25500/~ per month as per the
effective date i¢, 04.11.2015 till the commencement of the first lease on the
said unil after deducting the amount already paid on account of assured
return to the complainanits,

IL The respondent /promoter is directed to pay the outstanding accred

assured return amount tll date at (e agreed rate within 90 days from the
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date of this order alter adjustment of oulstanding dues, if any, failing which
that amount would be payable with interest {28:80% p.a. tll the date of
actual realization,

The respondent/promoter is directed to handover possession of the unit (6
the complainant fallottee in térms of the Moll as well as buyer's agreement
exccuted between them on payment of autstanding dues if any, within 60

days.

. The respondent shall not charge anything from the complainants which is

ol part of the Moll or buyers” agreement. The respondent is nol entitlogd
to charge holding charges and labour cess from the com plainant/ alloties at
any point of time even after being part of the builder bu yer's agreement asg
per law séltled by Hon'ble Supreme Court in Civil Appeal nos. 3864-
38892020 0n 14.12.2020.

- The respondent is directed to recover development charies and

maintenance charges only on an actual and pro-rata basis, strictly
suppurted by documentary proof of pavments.

The respondent is directed Lo supply a copy ol the updated statement of
account after adjusting Assured Returns within a period of 30 days ta the
complainant,

The complainants are directed to pay outstanding dues, il any, after
adjustment of Assured Returns within a period of 60 days from the date of
receipl of updated statement of aceount,

The' respondent is directed to réstrict its demand towards  advance
musintenance ehdrges stidctly to a msvimem period of one vear only, smd any
temand raised in excess thereof shall be deemed unsistainable and liable to

be withdrawn/adjusted in accordance with law.

7
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IX. The respondent is directed to ge

tthe convevance deed executed within a
pertod of three months

after depositing NEeCessary payime
and registration charges as per applicable local |
order.

nLof stamp duty

aws from the date of this

9, The complaint stand disposed of

50. File be consigned to registry.

s
I_Fhunkﬁ’iﬁﬁ?;ﬁ]

Member

Haryana Real Estate Regulatory Authority,

Gurugram
Dated:12.02.2026
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