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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1534 of 2025
Date of filing : 27.03.2025
Date of decision 12.02.2026

Mihir Kumar Jha
R/o: - Kunwar Singh Colony, Chas,
Near Garga Bridge, Post-chas, Jharkhand-827013 Complainant

Versus

M/s Neo Developers Pvt. Ltd.

Regd. Office at; - 32-B, Pusa Road, New Delhi- Respondent

110005

CORAM:

Shri Phool Singh Saini Member

APPEARANCE:

Shri Gaurav Rawat Counsel for Complainant

Shri Venket Rao (Advocate) Counsel for Respondent
ORDER

The present complaint has been filed by the complainant/allottee under section
31 ofthe Real Estate (Regulation and Development] Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the Rules) for violation of section 11(4]}(a] of the Act
wherein it is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provisions of the Act or the
Rules and regulations made there under or to the allottees as per the agreement

for sale executed inter se.
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Unit and project related details

Complaint Nos. 1534 of 2025

The updated particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

construction of

apply for

completion/Occupancy
| The Company on grant of occupancy.

...The company shall complete the

the

Building/Complex, within which the
said spaceis located within 36 months
from the date of execution of this
Agreement or from the start of
construction, whichever is later and

grant

Certificate.

S. Particulars Details
No. I
1. Name of the project "Neo Square” E—
2. Location  of  the |Sectors 109, Gurugram
project
3. Nature of the project Commercial | | ]
4. Project Area 3.08 acres =
5. DTCP license no. and 102 of 2008 dated 15.05.2008
- | validity status Valid up to 14.05.2024
6. | Name of licensee M/s Shri Maya Buildcon Pvt. Ltd.
7. RERA Registered/ not Registered
registered 109 of 2017 dated 24.08.2017
| Validupto 23.08.2021
8. Unit and Floor no. Priority N0.97, 3rd floor (Restaurant)
(As mentioned in BBA at page no.55 of
__[|thecomplaint)
9. Unit area 300 sq. ft. (Super Area)
admeasuring (As mentioned in BBA at page no.55 of
the complaint) 4
10. | Date of execution of 31.08.2019
buyer's agreement (As per page no.52 of the complaint)
11. | Date of execution of |31.08.2019
Mol's | [As per page no.34 of the complaint)
12. | Possession Clause ' Clause 5.2 of BBA & Clause 3 of MOU

said

of
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Completion Certificate, shall issue
final letters to the Allottee(s) who
shall within 30 (thirty) days, thereof
remit all dues.

[Emphasis supplied]

(As per clause 5.2 of BBA at page 59 of
complaint)

Clause 4

.. The company shall pay a penalty |
of Rs.29,973/- per month on the said I
unit. On the total amount received,
with effect from effective date-1l (ie.,
23.08.2020) before deduction of Tax at
Source... The penalty shall be paid to
the allottee(s) from end of effective
date-1l until the offer of possession
letter date, on prorate basis.
[Emphasis supplied]

(As per page no. 85 of complaint)

The Authority has decided the date of
start of construction as 15.12.2015
which was agreed to be taken as date
of start of construction for the same
project in other matters. In
CR/1329/2019 it was admitted by the
respondent in his reply that the
construction was started in the month
 of December 2015.

31.08.2022

[Nate: calculated 3 years from the date of
execution of MoU/BBA, being later.}
Rs.21,33,154/-

(as mentioned in demand letter dated

04.02.2025 at page 80 of complaint) |

13. | Assured return clause
as per MOU

14, |Date of start of
construction

1? | Due date -nf
possession

16. | Total Sale
Consideration

17. | Amount paid by the
complainant

Rs.18,39,264 /-
(as mentioned in MoU at page 36 & in
demand letter dated 04.02.2025 at

page 80 of complaint)
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18. | Occupation certificate 14.08.2024
(As per DTCP site)

19. | Demand notice and offer | 04.02.2025

of possession (page 78 of complaint)
[Priority no.97 on 2m
floor, Area 300 sq. ft.]

20. | Reminder letter’s 27.02.2025 & 25.03.2025
(page 48-49 of reply) =
21. | Final reminder | 02.04.2025
(page 50 of reply)
22. | Legal Notice from | 04.03.2025
complainant (At page 83-88 of complaint)

B. Facts of the complaint

3. The complainant has made the following submissions in the complaint:

ii.

1.

The respondent advertised about its new project namely ‘Neo Square’ in
Sector 109 of the Gurugram. The Respondents painted a rosy picture of the
project in its advertisements making tall claims,

In 2008, the respondents company issued an advertisement announcing a
commercial complex “Neo Square” at Sector - 109, Dwarka Expressway,
Gurugram was launched by respondents, under the license no. 102 of 2008
dated 15.05.2008, issued by DTCP, Haryana, Chandigarh and thereby invited
applications from prospective buyers for the purchase of unit in the said
project. Respondents confirmed that the projects had got Building Plan
Approval from the authority.

The complainant while searching for a commercial unit was lured by such
advertisements and calls from the brokers of the respondents for buying a
commercial space in their project namely Neo Square. The respondents
company told the complainant about the moonshine reputation of the
company and the representative of the respondents company made huge

presentations about the project mentioned above and also assured that they

Page 4 of 39

P




vi.

Vii.

viil.

ix.

W HAREIR

CE

0 GURUGRAM Cumpluint Nog. 1534 of 2025

have delivered several such projects in the National Capital Region. The
Respondents handed over one brochure to the Complainant which showed
the project like heaven and in every possible way tried to hold the

Complainant and incited the Complainant for payments.

iv. Relying on various representations and assurances given by the

Respondents company and on belief of such assurances, Complainant booked
a unit in the project by paying a booking amount of Rs. 2,50,000/- dated
25.06.2019 drawn on Allahabad Bank towards the booking of the said unit
bearing no. 97, Third Floor, NEO SQUARE in Sector-109, having super area
measuring 300 sq. ft. to the Respondents and the same was acknowledged by
the Respondents on 27.06.2019.

That based on the payment plan and as per the demand raised by the
respondent company, complainant made the following payments: -
Rs.2,50,000/- on 25.06.2019 and Rs. 15,89,264/- on 22.08.2019 to buy the
captioned unit.

That the Respondents confirm to the Complainant beoking of the said unit
and providing the details of the project, confirming the booking of the unit
dated 25.06.2019, allotting a unit no. 97, Third Floor measuring 300 Sq. Ft
(super built-up area) in the aforesaid project of the developer for a total sale
consideration of the unit i.e. Rs. 19,06,764/-, which inciudes basic price, EDC
and 1DC, and other Specifications of the allotted unit.

As per assurance and on the bases of the representation by the respondent
buildera MOU dated 31.08.2019 was executed between the parties.
Furthermore, after repeated reminders and follow ups only the buyers
agreement was executed on 17.12.2021.

That as per agreed terms of MOU and agreement the Respondents agreed to

put the said unit on lease and to effectuate the same. But till date
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Respondents has failed to abide and honour the agreed terms of MOU and
agreement by not leasing out the above said unit till date.

X. As per the said assurance at the time of booking, and clause 5.2 of the BBA
the Respondents was liable to handover the possession of the said unit on or
before 31.08.2022 i.e. 36 months from the date of agreement, therefore, the
Respondents was liable to pay interest as per the prescribed rate as laid
under the RERA Act, 2016 & HRERA Rules, 2017 for the delay in the delivery
and the Complainant as per agreed terms of booking and MOU and
agreement is also entitled to get the monthly assured amount till the
completion of the unit for fit outs and also post the completion of the
construction of the said building, Complainant will be paid committed return
per Month on super area from the date of completion of construction of said
building till the said unit is put on lease, whichever is earlier.

xi. During the period the Complainant went to the office of Respondents several
times and requested them to allow them to visit the site and when the
Respondents will pay the assured return the Complainant is entitled to but it
was never allowed saying that they do not permit any buyer to visit the site
during construction period, once Complainant visited the site but was not
allowed to enter the site and even there was no proper approached road. The
Complainant even after paying amounts still received nothing in return but
only loss of the time and money invested by them.

xii. The Complainant contacted the Respondents on several occasions and was
regularly in touch with the Respondents. The Respondents was never able to
give any satisfactory response to the Complainant regarding the status of the
construction and were never definite about the delivery of the possession.

xiii. The Complainant kept pursuing the matter with the representatives of the

Respondents by visiting their office regularly as well as raising the matter to

Page 6 of 39

R



xlv.

xXV.

¥Vi.

*vil.

xviii.

W HARERA

GURUGRAM Complaint Nos. 1534 of 2025

when will they deliver the project and why construction is going on at such a
slow pace, but to no avail. Some or the other reason was being given in terms
of shortage of labour ete. etc.

That the complainant continuously asking the respondents company about
the status of the project, time by which the project is expected to be
completed, when the respondents will start paying the penalty amount that
respondents is liable to pay and also the monthly assured amount but
respondents was never able to give any satisfactory response to the
complainant

As per the demands raised by the respondent, based on the payment plan,
the complainant to buy the captioned unit already paid a total sum of Rs.
18,39,264 /- against the total sale consideration of Rs. 19,06,764 /-.

That it is pertinent to mention here that allotment of the unit was made on
27.06.2019, after coming into force of the RERA Act, 2016 and as per the Act,
after coming into force of the Act the respondent can charge only on the
carpet of the unit not on the super area of the unit. In the present case,
respondent has charged the Complainant on the super area i.e. 300 Sq. Ft.
which is against the provisions of the RERA Act,2016 and the rules, 2017
made thereof. Hence, in accordance to the provisions of the RERA Act,
necessary penal action to be taken against the respondent and direction may
kindly be passed to the respondent to charge on the carpet area instead of
the super area of the unit.

In the present case respondent has collected Rs. 18,39,264 /- against the total
sale consideration of Rs. 19,06,764 /- till date.

The complainant had also inquired about the assured return which was to
be paid the respondents, as also the promised possession of the unit in

question, which was to be handed over to the Complainant, by the
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respondents, but the respondent has not taken any step in furtherance
thereoftill date but has only kept on delaying it without any rhyme or reason.

xix. The complainants after many requests and emails; received the demand
notice cum offer of possession on 04.02.2025. It is pertinent to note here that
along with the above said letter of offer of possession respondent raised
several illegal demands which are actually not payable as per the Builder
Buyer Agreement.

xx. That offering possession by the Respondent on payment of charges which the
buyer is not contractually bound to pay, cannot be considered to be a valid
offer of possession. It would be noticed from the details provided above that
those charges were never payable by the Complainants as per the
Agreement, by the Complainants and hence the offer of possession.

xxi. That it has been held by the Honourable NCDRC, New Delhi in many cases
that offering of possession on the payment of charges which the flat buyer is
not contractually bound to pay, cannot be considered to be a valid offer of
possession. In the present case asking for charges as elaborated above,
which the allottees are not contractually bound to pay is illegal and
unjustified and therefore not a valid offer of possession. In fact, it is a letter
for demand of money rather than being an offer of possession.

xxii. It is pertinent to note here that along with the above said letter of offer of
possession respondent raised several illegal demands on account of the
following-1FMS, development charges, FTTH and labour Cess and interest etc
which are actually not payable as per the Builder Buyer Agreement: That
offering possession by the Respondent on payment of charges which the
buyer is not contractually bound to pay, cannot be considered to be a valid

offer of possession. It would be noticed from the details provided above that
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those charges were never payable by the Complainants as per the
Agreement, by the Complainants and hence the offer of possession.

That it has been held by the Honourable NCDRC, New Delhi in many cases
that offering of possession on the payment of charges which the flat buyer is
not contractually bound to pay, cannot be considered to be a valid offer of
possession. In the present case asking for charges as elaborated above,
which the allottees are not contractually bound to pay is illegal and
unjustified and therefore not a valid offer of possession. In fact, it is a letter
for demand of money rather than being an offer of possession.

That the respondent asked the complainants to sign the indemnity bond as
perquisite condition for handing over of the possession. Complainants raised
objection to above said pre-requisite condition of the respondent as no delay
possession charges was paid to the complainants but respondent instead of
paying the delay possession charges clearly refuse to handover to possession
if the complainants do not sign the aforesaid indemnity bond. Further, the

Complainants left with no option instead of signing the same.

C. Relief sought by the complainant:

4. The complainant has sought following relief(s):

ii.

il

Direct the respondent to hand over the symbolic and constructive possession
of said unit in question with all amenities and specifications as promised, in
all completeness without any further delay and after completion of the same.
Direct the Respondent to execute a conveyance deed in respect of the unit in
question in favour of the Complainant;

Direct the Respondent to pay the interest on the total amount paid by

Complainant -at the prescribed rate of interest as per RERA, from due date of

possession till the handing over of possession or valid offer of possession.
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iv. Itis most respectfully prayed that this Hon’ble Authority be pleased to order

the Respondents to pay the due and payable monthly assured return
/commitment charges amount til] the unit in question is so leased out in
terms of the allotment letter and possession of the unit in question is handed
over, as in accordance with the MOU dated 31.08.2019.

Itis most respectfully prayed that this Hon'ble Authority be pleased to order
Respondents to pay the amount due to the Complainant, from the
Respondents, on account of the interest, as per the guidelines laid in the
RERA, 2016 and the monthly assured amount(s) as per clause of the MOU,

It is most respectfully prayed that this Hon'ble Authority be pleased to
restrain the respondents from raising fresh demand(s)for payment under
any head, as the Complainant had already made payment as per the payment
plan.

Itis most respectfully prayed that till the time possession, as promised in the
MOU, of the unit in question, is handed over to the Complainant, this Hon'ble
Authority be pleased to order the respondents to pay a penalty of
Rs.29,973/- Per Sq. Ft. Per Month till possession of the said property as per
terms and conditions of the MOU.

[tis most respectfully prayed that till the time possession, as promised in the
MOU, of the unit in question, is handed over to the Complainant, this Hon'ble
Authority be pleased to order the respondents to pay lease rentals at assured
lease @ Rs. 81.75/- Per Sq. Ft Per Month till lease out the said property as per
terms and conditions of the MOU,

Itis most respectfully prayed that this Hon'ble Authority be pleased to order
the Respondents not to force the complainant to sign any Indemnity cum
undertaking indemnifying the builder from anything legal as a pre-condition

for signing the conveyance deed.
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It is most respectfully prayed that this Hon'ble Authority be pleased to order
the Respondents to set a side offer of possession dated 04.02.2025.

[tis most respectfully prayed that this Hon'ble Authority be pleased to direct
the respondents to provide the exact lay out plan of said unit.

It is most respectfully prayed that this Hon'ble Authority be pleased to order
the Respondents to pay monthly assured rental amount/ commitment
charges w.e.f. the date of completion of the construction of the said building
till the leasing out of the said space/unit as per clause of the MOU.

Itis most respectfully prayed that this Hon'ble Authority be pleased to taken
penal action against the respondents for violation of various provisions of
the RERA Act,2016.

Itis most respectfully prayed that this Hon'ble Authority be pleased to order
the Respondents not to charge anything irrelevant which has not been
agreed to between the parties like Labour Cess, FTTH Charges, maintenance

charges etc, which in any case is not payable by the Complainant.

5. On the date of hearing, the Authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the act to plead guilty or not to plead guilty.

D. Reply by the respondent

6. The respondent has contested the complaint on the following grounds:

That the complainant with an intention of earning a lease rental and
assured return invested in the instant project and submitted a booking
application form, requesting the respondent to allot a unit/space,
admeasuring 300 sq. ft. super area in the project “NEO Square”.

Considering the request of the complainant, the respondent allotted a unit

bearing priority no. 97, on 3 floor, admeasuring 300 sq. ft. super area.
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lil. Thereafter, the respondent made multiple requests to the complainant to
visit the office of the respondent for executing the builder buyer’s
agreement and other agreements/documents with respect to lease rental,
assured return etc. However, the complainant failed to come forward to do
the needful.

iv. That after much persuasion by the respondent, the complainant came
forward and executed the builder buyer's agreement on 31.08.2019

v. Since, the complainant has invested in the project to earn assured returns
and lease rental by getting the unit leased out through respondent,
therefore amemorandum of understanding dated 31.08.2019 was executed
between the parties, recording the lease grant rights in favor of respondent,
terms and conditions of payment of assured return and lease rental, fit-out
charges etc.

vi. It is noted herein that since the building was completed way before the
grant of the occupation certificate, therefore, prospective lessees were
approaching the respondent for taking the units in the project. That the
respondent was anticipating that the occupation certificate would be
granted by the competent authority shortly, and leased out the subject unit
and vide letter dated 01.10.2020, requested the complainant to forward to
complete the formalities with respect to leasing of the unit.

vil. The occupation certificate of the project was granted by the Competent
Authority on 14.08.2024.

viii. Thereafter, the respondent sent an offer of possession letter dated
04.02.2025, wherein the respondent requested the complainant to clear the
outstanding amounts payable against the unit.

ix. Despite receiving the offer of possession the complainant failed to come

forward to complete the formalities of possession and payment of
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outstanding dues. Therefore, the respondent was constrained to issue
reminders dated 27.02.2025, 25.03.2025 and 02.04.2025 requesting the
complainant to do the needful.

X. Itis pertinent to mention herein that the complainant is a investor who had
approached the respondent for investing in the project of the respondent to
earn maximum returns on their investment by way of receiving an assured
return and lease rental benefits.

xi. It is most humbly submitted that the complainant has booked the subject
unit solely for leasing purposes and not for self-use, hence handing over of
the physical possession was never the intent between the parties. That the
intent was abundantly clarified and agreed to by the complainant at the
stage of booking itself and further at the time of execution of the BBA. In
fact, the complainant has executed an MOU which records the terms and
conditions pertaining to leasing rights and lease rental, etc. Also, because
the complainants themselves have entrusted the respondent with the
leasing rights of the units.

Xil. That from a mere perusal of the aforementioned submissions, it is evident
that physical possession of the subject unit and leasing the unit by himself
was never the intent of the complainant. Therefore, the present complaint
is liable to be dismissed and it is evident from the BBA and MOU entered
into; the complainant may be directed to accept constructive possession
and be in adherence of terms of MOU with respect lease obligation
thereunder.

xiil. It is pertinent to mention herein that the complainant, vide his complaint,
Is raising an issue that he has already paid the entire sale consid eration and

that the respondent is raising additional demands.
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xiv. It is most humbly submitted that there is no additional demand nor any
price escalation, and the unit sold to the complainant is of the same price.
That the demand of the development charges as have been sought in the
demand letter from the complainant, which is Rs. 600 per sq. ft., the details
of which are mentioned in Para 15 herein below, equitably distributed
amongst the unit. That under Clause 11 of the BBA, the Complainant has
agreed to pay all applicable charges, including Development Charges, as
may be levied at the time of execution of the BBA or at any future date.

xv. That from a bare perusal of the aforementioned clause of the BBA, it is
evident that the Complainant himself has agreed to pay the development
charges, therefore, at this belated stage, the Complainant cannot raise
issues with respect to payment of development charges and wriggle out of
his ebligation to pay the said charges.

xvi. It is noted herein that due to additional costs incurred by the Respondent
in providing the aforementioned facilities, the development charges are
demanded from the Complainant as per Clause 11 of the BBA, Therefore, as
per the agreed terms and conditions of the BBA, the Complainant is bound
to pay the Development Charges and the Respondent is entitle to recover
the same, so it is evident that there is no escalation in the price of the subject
Unit, the price remains frozen, that the development charges as and when
could have been quantified, the Respondent would have been in a position
to charge. That after issuance of the Occupation Certificate, the
development charges have been quantified, therefore, the same have been
demanded from the Complainant as per Clause 11 of the BBA.

xvii. Itis pertinentto mention herein that as per the agreed terms and conditions
of the MOU the Complainant is liable to pay the fitout charges as per the

leasing requirement. At the very outset, it is humbly submitted that there is
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xViii.

Xix.

absolutely no escalation in the sale consideration of the Unit, Fitout
demands are as per the MOU and as per the Leasing requirements. There is
no change or increase, or escalation in the sale consideration of the Unit.
That the Sale Consideration of the unit remains frozen at the rate which was
agreed at the time of allotment of the Unit and as agreed to under the BBA.
That the demand for fitout charges is not part of the sale consideration of
the unit, rather, an essential requirement for leasing of the Unit in terms of
the MOU.

From a bare perusal of the aforementioned clause of the MOU, it is evident
that the Complainant himself has agreed to pay the fit-out charges to be
incurred on account of leasing the unit to any lessee. That the Respondent,
in consonance with the agreed terms of the MOU, has sent
demand/reminder letter, wherein the Respondent has intimated the
Complainant about the details of the Lease and requested the Complainant
to pay the fit-out charges to the Company, which is facilitating the leasing
process in the Project. That the said payment is not for the utilisation ol the
Respondent, rather will be utilised to make ready the space in terms of the
requirements of the Lessee for their business operation.

That the obligation of the payment of Fitout charges is nothing but an
understanding between the parties that whenever the units get leased out,
any infrastructural modifications/requirements such as installation of
separate gas pipelines, sewage connection or any other changes for which
an expense is required to cover such modification/requirement, such
expenses shall be paid by the Complainant as per Clause 8 (d) of the MOU.
It is further clarified herein that the expenses on account of such fit-outs are
agreed to be paid by the Complainant, as the same are recoverable rom the

owner of the unit, if not, then from the lease rental itself. Thus, as per Clause
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8 (d) of the MOU, the Respondent has the right to recover the cxpenses
incurred for getting the Unit ready for leasing.

xx. That it is evident that while the Complainant wishes to pick and choose
clauses for enforcement under the MOU, i.e., while he relies on claiming the
assured returns basis the clauses of the MOU, he completely wishes to deny
the obligations of payments of fit-out charges etc, which are also part of the
MOU. Therefore, the Complainant cannot be permitted to partly rely on the
MOU which are beneficial to him and denies the other,

xxi. That the Respondent has always been transparent about the fit-out charges.
That as and when the Buyers have approached the Respondent,
clarifications and details with respect to fit-out charges were provided to
such buyers.

xxii. It is noted herein that payment of the fit-out charges is very crucial for
leasing out the subject Unit, as it is required for making the subject unit
ready for occupation of the Lessee to run its business, Without gelting the
subject Unit ready as per the requirements of the Lessee, it is nol poscible
for any Lessee to take the subject Unit on lease. Furthermore, Ui subject
Unitis leased out along with other units as part of a larger space, Uicrelore,
the unwillingness of the Complainant towards not making payment of the
fit-out charges will jeopardise the interests of all the other huvers ol the
Project, whose leasing of the units will be hampered due to the dolauls of
the Complainant. Therefore, as per the agreed terms and conditions of the
MOU, and considering the rights of other buyers in the Project 1nl the
overall fate of the Project, the Complainant is bound to pay (he fit-out
charges.

xxili. That the Respondent after completing the construction and mecting the

requirements of the grant of the Occupation Certificate, has applicd for the

Poped6 of 39



i HARERA
@b GUhUéRAM Complaint Nos. 1534 of 2025

same before the Competent Authority on 24.02.2020 and reapplied on
29.06.2021. It is noted herein that the buidling was completed and ol the
requirement for the grant of the Occupation Certificates were fulfillod 1nd
the Respondent anticipated the grant of the Occupation Certificate in the
year 2020 itself, and since the prospective lessee were showine interest in
taking the Units in the Project on lease, therefore, the Resnondent
anticipating that the Occupation Certificate will be granted by the
Competent Authority, entered into a 1¢ lease with the Lessco.

xxiv. However, due to certain reasons beyond the control of the Respondent, the
Occupation Certificate was not issued in the year 2020 ur 2021.
Subsequently, the COVID-19 pandemic emerged, significant ly alfecting the
real estate sector. That after the situation returned to normal the
Respondent once again applied for the issuance of the Occupition
Certificate before the Competent Authority on 23.01.2023 and the same
was issued on 14.08.2024.

xxv. It is pertinent to mention herein that after the First Lease of the units,
intimations were sent to the Complainant to come forward [or complotion
of the formalities with respect to 1% lease with the Lessees, However, the
Complainant failed to come forward and to do the needful.

xxvi. Since it was agreed in the MOU that the buyer shall be paid the nss red
return till the 1+ lease, subject to MOU However, due to chingee in law and
the introduction of the BUDS Act, the issue with respect to Assired Return
was not clear and accordingly, a Writ petition before the Hor'ble [ich Court
of Punjab and Haryana was filed and the same is pending adjudicating.

xxvii. Without prejudice to submissions made herein above, it is noted herein that
in the MOU, there was never any precondition of obtaining the Occupation

Certificate for the execution of the Lease. The Respondent had evecuied the
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first lease deed upon completion of the building and applicd (o the
Occupation Certificate. It is noted herein that 15 lease wis o0, (e g the
building was completed and the fit-out works as per the requirement of the
Lessees, were to be started, however, the same could not be started as the
Buyers, after receiving the intimation with respect to comipletion of the
formalities with respect to 1% lease of the Units, failed to do the necdful,

That from a mere perusal of the aforementioned submissions, it is evident
that the Complainant himself have authorized the Respondent to linalize
the terms and conditions of the lease and categorically agreod to exeriite a

separate lease deed, if required. Further, the Complainant himsell apreed

that in case of his failure to execute a separate lease deod if required, the

Respondent shall be authorized to execute the lease deed o0 b half of the
Comiplainant. Therefore, in view of the agreed terms and conditions o' the
MOU, it is submitted herein that the lease desd exocuted by the Respondent
on behalf of the Complainant are valid as the same are execntod as por the
terms and conditions of the MOU.

That without prejudice to the foregoing, it is submitied thit sul wquent to
the coming into force of the Banning of Unregulitcd Deposit Schemes Act,
2019 (BUDS Act) on 21.02.2019, any scheme involving Assured
Return/Penalty akin to an unregulated deposit scliome lias beon rendered
impermissible in law. Therefore, even otherwise, the continuation o such
Assured Return/Penalty arrangements post-enactinent world be contrary
to statutory provisions and against public policy, ind the Respondent is
legally barred from honouring such commitments | cyond o i date,

[t is pertinent to mention herein that in e poesent mnplaint, the
Complainant has failed to annexe any demand letters whore 1 naintenince

charges are demanded by the Respondent, [t is note | lierein it Hhoupl the
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Respondent has not raised any demand of maintenance charges. However.,
it is pertinent to mention herein that as per Clauses 10, 11 and 12 the
Complainant is contractually obligated to pay all lawful charges pertaining
to the maintenance, upkeep, repairs, security, Insurance, Stamp,
Registration, Development Charges and allied services in relation to the

said unit and the Project as a whole.

xxxi. That as per the agreement so signed and acknowledged, the completion of

the said unit was subject to the midway hindrances which were beyond the
control of the respondent. And, in case the construction of the said
commercial unit was delayed due to such ‘Force Majeure’ conditions the
respondent was entitled for extension of time period for completion. The

development and implementation of the said Project have been hindered

on account of several orders/directions passed by  various
authorities/forums/courts as has been delineated here in below:
S. | bate  of | Directions | Period Days | Comments
N | Order Of Restriction affect
. ed
L[ 07042015 | National Green Tribunal Bad | 7 of April, 2015 to 6" ol | 30 The aforesaid
directed that old diesel vehicles | May, 2015 days | Han  affected  the
(heavy or light) more thar 10 supply _ ol mw |
materials as most of
years old  would not be F
permitted o ply on the roads of contraetues/hullding
NER, Delhi, It has further been material  suppliers
directed by wvirlue of the el divsel vehicloy
aforesaid  prder that all the more Lhan 10 years
rogistration authorities in the alil. The order had
State of Haryana, UP and NCT sbryptly .-:tummd
k muvement ol diesel
Delhi ‘would not register any vehicles more than
dicsel vehicles moare than 10 10 yéars ol |
years ol and would dlso file the Which are comianly
list ol wehicles before e sodd in consteaction
tribural and provide the same to Activity, The
the palice and other concérned Dreler il
j Completely
RSOe Hampered
The construction
= 1%
i _l'El"ﬁlly 'NMIﬁ]Ereen_Tmm LA | Tl date the order in | 30 The directions  of
2016 MNoc 4792006 had directed that | Toree and 0o relaxation days MNOE were a big hlow
o stooe crushers be permitted | has been given o this o the real estate
to operate unless they operate | effect, | seclor s the
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comsent from the State Pollution
Control  Board, no  objection
from the concerned authorities
and - hawe  the Environment
Clearance from the competent
Authority,

Mational Groen

construction activity |
majorly requires
pravel produced
leom the  stone
crushiers, The
reduced  supply  of
pravels directly
alfected the supply
and price of ready
mix comerete
regulred far
construction
ackivities,

Authority) had directed to the

closure of all brick kilng, stones:

crisshers, hot mix plnts, ele,
WLl effect fram 74 Now 2017 Eill
further notice.

i, H‘_" Mo, “Hi Nov, 2016t 150 Nav, | Tdays | The bar jEpu;d by
2016 : al i
Tribunal had directed all brick v il
kilns aperating Absolute. The order
Im MNCR, Delhi would  be =
prahibited from working for a Campletely
perind af 2016 one week from -
Lhe date of passing of the order, St
ILhadl also been directed thit no Construction
constriction activity would be activily:
permitted for a periad of one
wiek from the date of order,
4 | 7™ Nov, | Environment Pollution | Tl date the order has | 90 The bar for the
2017 (Prevention anil Control | not been vacated days closure  of  Hlope

crughers simply put
an. end w the
construction actvily
ag i Lhe ahsence of
crushed stones and
bricks carrying on of
construction were
simply not feasible,
The respondent
eventuatly ended up
Ipeating allernatives
with the intent ol
expeditiousiy
coneluding
constractiog
activities  but  the
previvus period of 90
tays was consamed
in doing su, The said
period ought to be

e uclid while
computing L
alleged delay

attribioted  to the
Respondent by the
Complainant, It s
pertingnt o mention
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MNow
anl
Novy,

5. | gm
2017
17th
2m7z

Mational Green Tribunal has

passed the said order dated 9
Mo, 2017 completely
probibiting the carrving on of
canstruction by any  persom,
private, or government
authority in NCR till the next
date of hearing, (174 of MNow,
2017). By wirtue ol the said
order, NGT had only permitted
the competition of [nterior
finishing/interior work  of
prajects, The order dated 96
Mow, 17 was vacated vide arder
dated 17 Nov, 17.

9 days

that the nloresaid bar
stands in
refErding hrick kilns
il date s evident
fromy orders dated
Z1v Deg, 19 and 3000
Jan;. 20,

[oree

0n account al

passing  of  the:
aloresaid oeder, oo
conslruction sclivity
couldd  have:  been
legally carried out by
the Hespondent.
Acoordingly,

construction activity
has heen completely

stopped  during this

perind,

ﬁ, 21._}“1
October
2016

Haryana State Pollution Control
Board, Panchkula has passed the
order dated 29 Detober 2008
in furtherance of directions af
Environmental Follution
(Prevention  and  Control}
Authority dated Z7% Oct 2018,
Hy virtue of order datecd 290 of
Oetaber 20148 all the
construction activities ineluding
the excavation, il
construction were directed to
remain close in Delhi and other
MECR Districts from 190 Nov o
10 Mo 2008,

1% Nov to 10 Nowv, 2018

140
days

7. | 240 july,
2014

NGT in QA no, 667/2019 &
HTO2009 hae apain directed
the  immedioty. closure of all
illegal  stome crashers  in
Mahendergarh  Haryana  who
have not complied with the
slting.  eriterda,  ambient, air
quality, carrying capacity, and
assessment ol health impact.
The tribumal furtheér directed
initiation of action by way al
prosecutin and recovery of
compansation relatable o the
cost of restoration.

30
clinys

“I'h LI||'1.-1|||H5_|.11' the |

O ;n;unl. nl"_l..he
the
oresarl order, no
consteuction ackivily
coulel  have  heen
lepally carried out by
thi Respondent,
Avcordingly,
constructiin activity
s been completely
stopped during this
period.

passing  of

MGT  were again . o
sellsack  [or slone
crushers  operators
who  have  finally
suctoeded o obtain
NECOESATY

permissions rom the
campetent authority

algr  the  drder
passed by NGT on
July 2017,

Fesnltanty, coercive
action wag taken by

the authorities
against  Lhe  stone
crusher  operators
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which agnin wasa hit
o the real estate
sector as the supply
ol pravel  reduced
mantlolds and there
was a-sharp increase
in prices  which
consequently
alfected the pace of
canstruction,

8 [ 11m Commissioner, Municipal | 110 Oct 2619 10 319 Dec | B | On aceount of the
Uetuber Corporation, Gurugram  has | 2019 days passing ol the
2019 passed an order dated 114 af atoresail order, no

tet 2019 wherehy  the construction activity
construction activity has heen could  have  heen
prohibited from 1 1% Qet 2019 10 legally carvied out by
314 Dee 20049, 1t was specifically the Respondent.
mentioned  ino the  aloresaid Accardingly,

prder that construction activity construction activity
would be completely stopped has been completely
during this period, stopped during thig

period.
9, | 04112019 | The Hon'ble Supreme Court of | 04112014 - 14.02.2020 | 102 | These bans forced
India vide s order dated cays | the migeant
04.11.201%  passed in  writ fabourers Lo retirn
peLition bearing ne. L theie  native
PAO29 1985 tiled as "M Mehita LvwvnsSslates/ villape
ve Union of Indfie” completely sorrealing, an acule
banned all construction shortape of lnbourers
activities in Delhi-NCR which in the MGH Hepion
restriction was partly modilied Pue  to the saud
vidle order dated 09122019 and shortape Lhie
was completely lifted by the Canstruction activity
Hon'ble Supreme Caurt vide its could nob resume at
|nr:iurdatud 14.02,2020. fwll throwle even
after the liflting of Ban
by the Hon'ble Apex
Lot
| |

100 | 30 week of | Covid-19 pandemic Feh 20240 to till date To ..Sinwtlwﬂf'drw_uellru;l‘q

Febh 2020 tate Febraary 2020, the
(4 Respondent has also
mont | sullered
hs devastatingly
MNatin | because  of  Lhe
nwide | guthbreak,  spread,
[k and  resurgence of
mwn )| COVID-1% 00 Lhe year

2020, The concerned

statutory suthoritivs

hagl varlicr imposed

a blanket ban on

condtruclion |
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ut‘livi-t.r:; in
Cruripram,

Subsequenty; e
gaid  cmbarga had
been  lifted o
Himited extent.
However, during the
intorrepnum, larges
stale  migration ol
fabar oceurred and
the  waikibility ol
raw materials
slarted hiucoming a
major cause  pf
concern,

activity
construction

11. | Covid in | That period rom 12.04.2021 to
20121 29072021,

banmed in the State

12042021 - 24,07.2021

103
days

Considering the wide
spread ol Cowig-19,
frstly nmipht  curfow

Wil i
followed Ly weekend
curfew  and  then

complete curfow,

beyond the power and control of the respondent, owing to

orders by the statutory

That a period of 582 days was consumed on account

of circumstances

the passing of

authorities. All the circumstances come within the

meaning of force majeure. Thus, the respondent has been prevented by

circumstances beyond its power and control from undertaking the

implementation of the project during the time period indicated and

therefore the same is not to be taken into reckoning while computing the

period has been provided in the agreement,

Copies ofall the relevant documents have been filed and placed on

All other averments made in the complaint were denied in toto,

record. Their

authenticity is not in dispute. Hence, the complaint can be decided on the basis

of these undisputed documents and submission made by the parties.

E. Jurisdiction of the Authority
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The Authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.

E.I Territorial Jurisdiction
As per notification no, 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District. Therefore, this
Authority has complete territorial jurisdiction to deal with the present
complaint.

E.Il Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promater shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or ta the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the convevance of alf
the apartmeats, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

24(f) of the Act provides to ensure compliance of the obligations cast
tpon the pramoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

50, inview of the provisions of the Act quoted above, the authority has complete
jurisdiction to decide the complaint regarding non-compliance of obligations
by the promoter leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later stage.

Findings on the objections raised by the respondent:

Pape 24 of 39
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The respondent took a stand that the complainant are the investors and not the
tonsumers and therefore, they are not entitled to protection of the Act and
thereby not entitled to file the complaint under section 31 of the Act. However,
ILis pertinent to note that any aggrieved person can file a complaint against the
promoter if he contravenes or violates any provisions of the Act or rules or
regulations made thereunder. Upon careful perusal of all the terms and
conditions of the MoU, it is revealed that the complainant are the buyers, and
have paid a considerable amount to the respondent-promoter towards
purchase of unit in its project. At this stage, it is important to stress upon the
definition of term allottee under the Act, the same is reproduced below for

ready reference:

‘2(d) "allottee” in relation to a rel estate project means the person to
whom a plot, apartment or building, us the case may be, has heen
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person whe
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is fiven an rent;"

In view of the above-mentioned definition of "allottee" as well as all the terms
and conditions of the Mol executed between the parties, it is crystal clear that
the complainant are the allottees as the subject unit was allotted to them by the
promoter vide said MoU and BBA dated 31.08.2019. The concept of investor is
not defined or referred to in the Act. As per the definition given under Section
2 of the Act, there will be “promoter” and “allottee” and there cannot be a party
having a status of an "investor”, Thus, the contention of the promoter that the
allottees being the investors are not entitled to protection of this Act also stands
rejected.

F. IIl. Pendency of petition before Hon'ble Punjab and Haryana High Court
regarding assured return.

Page 25 of 39



15.

16.

1%

& HARERA
. GURUGRAM Complaint Nos. 1534 of 2025

The respondent-promoter has raised an objection that the Hon'ble High Court
of Punjab and Haryana in CWP No. 26740 of 2022 titled as "Vatika Limited Vs.
Union of India & Ors.”, took the cognizance in respect of Banning of Unregulated
Deposits Schemes Act, 2019 and restrained the Union of India and State of
Haryana for taking coercive steps in criminal cases registered against the
company for seeking recovery against deposits till the next date of hearing.
With respect to the aforesaid contention, the Authority place reliance on order
dated 22.11.2023 in CWP No. 26740 of 2022 (supra), wherein the counsel for
the respondent(s)/allottee(s) submits before the Hon'ble High Court of Punjab
and Haryana, “that even after order 22.11.2022, the court’s i.e,, the Real Estate
Regulatory Authority and Real Estate Appellate Tribunal are not proceeding
with the pending appeals/revisions that have been preferred.” And accordingly,
vide order dated 22.11.2023, the Hon'ble High Court of Punjab and Haryana in
CWP no. 26740 of 2022 clarified that there is not stay on adjudication on the
pending civil appeals/petitions before the Real Estate Regulatory Authority
and they are at liberty to proceed further in the ongoing matters that are
pending with them. The relevant para of order dated 22.11.2023 is reproduced
herein below:

i

It s pointed out that there is no stay on adjudication on the pending
civil appeals/petitions before the Real Estate Regulatory Authority as
also against the investigating agencies and they are at liberty to
proceed further in the ongoing matters that are pending with them.
There is no scope for any further clarification”

Thus, in view of the above, the Authority has decided to proceed further with

the present matter.
Findings on the relief sought by the complainant.

i. Direct the respondent to pay the unpaid assured return amount along with
the interest.
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ii. Direct the Respondent to pay delayed possession charges to the
Complainant on the principal amount paid by the Complainant, from the
due date of possession till the date of actual handing over of possession.

G.1) Assured Returns

The complainant is seeking unpaid assured returns/penalty on monthly basis
as per the terms of the MoU dated 31.08.2019 at the rates mentioned therein.
It is pleaded that the respondent has not complied with the terms and
conditions of the said MoU.

The respondent has submitted that the complainant in the present complaint is
claiming the reliefs on basis of the terms agreed under the MoU between the
parties which is a distinct agreement than the buyer's agreement and thus, the
Mol is not covered under the provisions of the Act, 2016. Thus, the said
complaint is not maintainable on this basis that there exists no relationship of
builder-allottee in terms of the MoU, by virtue of which the complainant is
raising her grievance.

It is pleaded on behalf of respondent/builder that after the Banning of
Unregulated Deposit Schemes Act of 2019 came into force, there is bar for
payment of assured returns to an allottee. But the plea advanced in this regard
is devoid of merit. Section 2(4) of the above mentioned Act defines the word '
deposit'as an amount of money received by way of an advance or loan or in any
other form, by any deposit taker with a promise to return whether after a
specified period or otherwise, either in cash or in kind or in the form of a specified
service, with or without any benefit in the form of interest, bonus, profit or in any
other form, but does not include:

(i) an amount received in the course of, or for the purpose of
business and bearing a genuine connection to such business
including

(i) advance received in connection with consideration of an
immovable property, under an agreement or arrangement
subject to the condition that such advance is adjusted against
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such immaovable properly as specified {n terms of the agreement
ararrangement.

A perusal of the above-mentioned definition of the term ‘deposit’, shows that it
has been given the same meaning as assigned to it under the Companies Act,
2013 and the same provides under Section 2(31) includes any receipt by way
of deposit or loan or in any other form by a company but does not include such
categories of, amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly Rule 2(c) of the Companies (Acceptance of Deposits)
Rules, 2014 defines the meaning of deposit which includes any receipt of money
by way of deposit or loan or in any other form by a company but does not
include:

(i) as an advance, accounted forin any manner whatsoever,
received in connection with consideration for on immovable
property

(ii) as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or State
Government;

S0, keeping in view the above-mentioned provisions of the Act of 2019 and the
Companies Act 2013, it is to be seen as to whether an allottee is entitled to
assured returns in a case where he has deposited substantial amount of sale
consideration against the allotment of a unit with the builder at the time of
booking or immediately thereafter and as agreed upon between them.

It is to be noted that the Government of India enacted the Ban ning of
Unregulated Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism to ban the unregulated deposit schemes, other than deposits taken
in the ordinary course of business and to protect the interest of depositors and
for matters connected therewith or incidental thereto as defined in Section 2
(4) of the BUDS Act 2019.

The money was taken by the builder as a deposit in advance against allotment

of immovable property and its possession was to be offered within a certain
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period. However, in view of taking sale consideration by way of advance, the
builder promised certain amount by way of assured returns for a certain
period. So, on his failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of filing a
complaint.

The Authority under this Act has been regulating the advances received under
the project and its various other aspects. So, the amount paid by the
complainant to the builder is a regulated deposit accepted by the latter from
the former against the immovable property to be transferred to the allottee
later on. If the project in which the advance has been received by the developer
from an allottee is an ongoing project as per Section 3(1) of the Act of 2016
then, the same would fall within the jurisdiction of the authority for giving the
desired relief to the complainant besides initiating penal proceedings. The
promoter is liable to pay that amount as agreed upon. Moreover, an
agreement/MolU defines the builder-buyer relationship. So, it can be said that
the agreement for assured returns between the promoter and allottee arises
out of the same relationship and is marked by the said memorandum of
understanding dated 31.08.2019.

In the present complaint, the assured return/penalty was payable as per clause
4 of the MoU dated 31.08.2019, which is reproduced below for the ready

reference:

Clause 4

“The Company shall pay a Penalty of Rs.29,973 /- (Rupees twenty Nine
Thousand Nine Hundred Seventy three only) per manth on the said
Unit, On the total amount received with effect from 23.08.2020
(Effective Date-11) Subject to TDS, Taxes, cess or any of their levy which
is due and payable by the Allottee(s) and which shall be adjusted in
Total sale consideration; the balance total sale consideration shall be
payable by the Allottee(s) to the Company in accordance with the
Payment Schedule annexed as Annexure- 1. The penalty shall be paid to
the Allottee(s) from end of effective date 1l until the offer of
possession letter date, on prorate basis.”
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Thus, as per the abovementioned clause the assured return/penalty was
payable @Rs.29,973/- per month w.e.f. 23.08.2020, till the offer of possession,
In light of the above, the Authority is of the view that as per the Mol dated
31.08.2019, it was obligation on part of the respondent to pay the assured
return/penalty till the offer of possession. The occupation certificate for the
project in question was obtained by the respondent on 14.08.2024 and
subsequently unit was offered the possession of the unit on 04.02.2025,
Accordingly, the respondent/promoter is liable to pay assured return/penalty
to the complainant at the agreed rate i.e, @Rs.29,973 /- from the effective date
as per clause 4 of the MoU i.e., 23.08.2020 till the offer of possession letter i.e,
04.02.2025.

G.II) Delay Possession Charges:

Inthe present complaint, the complainant intends to continue with the project
and are seeking possession of the subject unit and delay possession charges
as provided under the provisions of section 18(1) of the Act which reads as

under:

"Section 18: - Return of amount and compensation
18(1), If the promoter fails to complete or is unable to fgive pussession
of an apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of

defay, till the handing over of the possession, at such rate as may be

prescribed”
The subject unit was allotted to the complainant vide MOU/BBA dated
31.08.2019. In the facts and circumstances of this case, the developer was
obligated to complete the construction of the said unit within 36 months from
the date of execution of this agreement or from the start of construction

whichever is later. The period of 36 months is calculated from the date of BBA

Page 30 of 39



31.

32

33.

W HARERA
GURUGRAM Complaint Nos. 1534 of 2025

i ol

e, 31.08.2019 being later. Accordingly, the due date of possession comes out
to be 31.08.2022,

Admissibility of delay possession charges at prescribed rate of interest:
The complainant is seeking delay possession charges. Proviso to section 18
provides that where an allottee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced as under:

“‘Rule 15. Prescribed rate of interest- {Proviso to section 12,
section 18 and sub-section (4) and subsection ( 7) of section 19]
For the purpose of proviso to section 12; section 1 &, and sub-sections
(4) and (7) of section 19, the “interest at the rate prescribed” shall be
the State Bank of India highest marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
for lending to the general public"

The legislature in its wisdom in the subordinate legislation under the rule 15
of the rules has determined the prescribed rate of interest. Consequently, as
per website of the State Bank of India i.e., https://sbi.co.in, the marginal cost
of lending rate (in short, MCLR) as on date ie, 12.02.2026 is 8.80%.
Accordingly, the prescribed rate of interest will be marginal cost of lending
rate +2% l.e., 10.80% per annum,

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the promoter
shall be liable to pay the allottee, in case of default. The relevant section is
reproduced below:

“(za) "interest” means the rates of interest payable by the
promaoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—
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(1} the rate of interest chargeable from the allottee by the pramoter, in
case of default, shall he equal to the rate of interest which the
promater shall be liable to pay the allottee, in case of default;

(i} the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or an v part thereof till the date
the amount or part thereof and interest thereon is refunded, and the
interest payvable by the allottee to the promaoter shall be from the date
the allottee defuults in payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e, 10.80% p.a. by the respondent/promoter
which is the same as is being granted to the complainant in case of delay
possession charges.

Un consideration of documents available on record and submissions made by
the complainant, the Authority is satisfied that the respondent is in
contravention of the provisions of the Act. The possession of the subject unit
was to be delivered within stipulated time i.e., by 31.08.2022.

However now, the proposition before it is as to whether the allottee who is
getting/entitled for assured return even after expiry of due date of possession,
can claim both the assured return as well as delayed possession charges?

To answer the above proposition, it is worthwhile to consider that the assured
return is payable to the allottees on account of provisions in the MoU dated
31.08.2019. The assured return/penalty in this case is payable as per “Mol",
The promoter had agreed to pay to the complainant allottee pay a monthly
assured return of @Rs. 29,973 /- on the total amount received with effect from
23.08.2020 till the offer of possession letter i.e,, 04.02.2025. If we compare
this assured return with delayed possession charges payable under proviso to
section 18(1) of the Act, 2016, the assured return is much better. By way of
assured return, the promoter has assured the allottee that he would be
entitled for this specific amount till the offer of possession letter, Moreover,
the interest of the allottees is protected even after the completion of the

building as the assured returns are payable till the date of said unit/space is
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put on lease. The purpose of delayed possession charges after due date of
possession is served on payment of assured return after due date of
possession as the same is to safeguard the interest of the allottees as their
money is continued to be used by the promoter even after the promised due
date and in return, they are to be paid either the assured return or delayed
possession charges whichever is higher,

Accordingly, the Authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under
section 18 and assured return is payable even after the date of completion of
the project, then the allottees shall be entitled to assured return or delayed
possession charges, whichever is higher without prejudice to any other
remedy including compensation,

On consideration of the documents available on the record and submissions
made by the parties, the complainant has sought the amount of unpaid
amount of assured return as per the terms of BBA and MoU executed thereto
along with interest on such unpaid assured return. As per Mol dated
31.08.2019, the promoter had agreed to pay to the complainant allottee
@Rs.29,973 /- with effect from 23.08.2020 till the offer of possession letter
date,

Therefore, considering the facts of the present case, the respondent is liable
to pay the amount of assured return as per the clause 4 of the MoU at the
agreed rate i.e, @Rs.29,973/- with effect from 23.08.2020 till the offer of
possession letter date i.e., 04.02.2025.

iii.Direct the respondent not to charge any amount beyond the amount
as mentioned in Builder Buyer Agreement.

iv.Direct the respondent to not levy any holding charges from the
complainant.
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v.Direct the respondent to not levy any maintenance charges from the
complainant till date of actual handover.
All the above reliefs are taken up together as the same are inter connected

with each other. Further, in all the complaints, complainant is seeking relief
with regard to the waiver of the illegal Fit-out charges, development charges,
labour Cess, FTTH charges and Interest Payable.

It is to be noted that the respondent, vide its demand notice and offer of
possession letter dated 04.02.2025, and thereafter through subsequent
reminder letters, has raised various demands upon the complainant towards
development charges, labour cess, FTTH charges, EDC/IDC, VAT, interest on
delayed payment, etc. Upon perusal of the record and the applicable
contractual documents, this Authority observes that while certain statutory
and development-related charges may be leviable strictly in accordance with
the terms of the BBA and Mol and subject to actual proof of payment to the
competent authorities, the respondent cannot raise blanket or composite
demands without placing on record any justification, calculation sheet, or
documentary evidence substantiating the same. Further, it is settled that
interest on delayed payment cannot be charged in a mechanical manner,
particularly when the delay, if any, is attributable to the respondent itself on
account of non-handover of possession and non-fulfilment of its contractual
obligations. Accordingly, the Authority is deliberating its findings on the
demands:

« Labour cess

Labour cess is levied @ 1% on the cost of construction incurred by an
employer as per the provisions of sections 3(1) and 3(3) of the Building and
Other Construction Workers' Welfare Cess Act, 1996 read with Notification

No. S.0 2899 dated 26.09.1996. It is levied and collected on the cost of

construction incurred by employers including contractors under specific
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conditions. Moreover, this issue has already been dealt with by the authority
in complaint bearing n0.962 of 2019 titled as “Mr. Sumit Kumar Gupta and
Anr. Vs Sepset Properties Private Limited” wherein it was held that since
labour cess is to be paid by the respondent, as such no labour cess should be
charged by the respondent. The authority is of the view that the allottee is
neither an employer nor a contractor and labour cess is not a tax but a fee.
Thus, the demand of labour cess raised upon the complainant is completely
arbitrary and the complainant cannot be made liable to pay any labour cess to
the respondent and it is the respondent builder who is solely responsible for
the disbursement of said amount.

¢ Development charges
The undertaking to pay the development charges was comprehensively set

out in the buyer agreement in clause 11. The said clause of the agreement is

reproduced hereunder: -

v

That the Allottee agrees to pay all taxes, charges, Levies, cesses, applicable as on dated
under any name or category heading and or levied in future on the fand and ar the said
complex and/or the suid space at all times, these would be including but not limited to
GST. Development charges, Stamp Duties, Registration Charges, Electrical Energy
Charges, EDC Cess, IDC Cess, BOW (Cess, Registration Fee, Administrative Charges,
Property Tax, Fire Fighting Tax and the like. These shall be paid on demand and in case
of delay. these shall be payable with interest by the Allottee”

In light of the aforementioned facts, the Authority is of the view that the said
demand for development charges is valid since these charges are payable Lo
various departments for obtaining service connections from the concerned
departments including security deposit for sanction and release of such
connections in the name of the allottee and are payable by the allottee. Hence,
the respondent is justified in charging the said amount. In case instead of
paying individually for the unit if the builder has paid composite payment in
respect of the development charges, then the promoter will be entitled to

recover the actual charges paid to the concerned department from the allottee
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on pro-rata basis i.e. depending upon the area of the unit allotted to the
complainant viz- a-viz the total area of the particular project, The complainant
will also be entitled to get proof of all such payment to the concerned
department along with a computation proportionate to the allotted unit,
before making payment under the aforesaid head.

e FTTH Charges
The Authority takes a note that clause 11 as already elaborated above does
not mention about the FTTH charges being payable by the complainant.
Hence, the respondent shall only raise demand as per the agreed terms of the
agreement and Mol executed between the parties,

* Holding charges
The term holding charges or also synonymously referred to as non-occupancy
charges become payable or applicable to be paid if the possession has been
offered by the builder to the owner/allottee and physical possession of the
unit not taken over by allottee, but the flat/unit is lying vacant even when it is
in a ready-to-move condition. Therefore, it can be inferred that holding
charges is something which an allottee has to pay for his own unit for which
he has already paid the consideration just because he has not physically
occupied or moved in the said unit.
In the case of Varun Gupta vs Emaar MGF Land Limited, Complaint Case no.
4031 of 2019 decided on 12.08.2021, the Hon'ble Authority had already
decided that the respondent is not entitled to claim holding charges from the
complainant at any point of time even after being part of the builder buyer
agreement as per law settled by the Hon’ble Supreme Court in Civil Appeal
nos. 3864-3899/2020 decided on 14.12.2020. The relevant part of same is
reiterated as under-

3 “134. As far as holding charges are concerned, the developer
having received the sale consideration has nothing to lose by holding
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possession of the allotted flat except that it would be requived to maintain
the apartment. Therefore, the holding charges will not be pavable to the
developer, Even in a case where the possession has been delayed on
account of the allotiee having not paid the entire sale consideration, the
devefoper shall not be entitled to any holding charges though it would be
entitled to interest for the period the payment is defaped.”

Therefore, in view of the above the respondent is directed not to levy any
holding charges upon the complainant,

e Interest Free Maintenance Security

The Authority observes that the Mol dated 31.08.2019 executed between the
parties specifically provides for payment of additional charges, including
IFMS @Rs.225/- per sq. ft. It is evident that the parties had agreed that the
said IFMS charges shall be payable separately, in addition to the basic sale
consideration, at the time of offer of registration. Accordingly, the levy of IFMS
charges, as stipulated in the MoU, is held to be applicable in this case.
vi. The respondent may kindly be directed to hand over the possession
and execute the sale deed of the Commercial Space.
The Authority hereby directs the respondent not to cancel the unit and shall
hand over symbolic and constructive possession of the unit in question to the
complainant within a period of 30 days from the date of this order. The
Respondent is further directed to ensure that the possession is delivered in
absolute completeness, strictly adhering to the amenities and specifications
as promised in the Agreement to Sale and the sanctioned project brochures.
Since the respondent promoter has obtained occupation certificate on
14.08.2024. The respondent is directed to get the conveyance deed executed
within a period of three months from the date of this order.
Directions of the Authority -
Hence, the Authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations cast
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upon the promoter as per the function entrusted to the Authority under
section 34(f):

I. The respondent/promoter is directed to pay the penalty/assured return to
the complainant at the agreed rate i.e, @Rs.29,973/- from the effective date
as per clause 4 of the MoU i.e., 23.08.2020 till offer of possession letter date
1.e,04.02.2025, after deducting the amount already paid on account of
assured returns to the complainant.

Il. The respondent/promoter is directed to pay the outstanding accrued
assured return amount at the agreed rate within 90 days from the date of
this order after adjustment of outstanding dues, if any, failing which that
amount would be payable with interest @8.80% p.a. till the date of actual
realization.

lIl. The respondent/promoter is directed to handover possession of the unit to
the complainant/allottee in terms of the MoU as well as buyer’s agreement
executed between them on payment of outstanding dues if any, within 60
days.

IV. The respondent shall not charge anything from the complainant which is
not part of the MoU or buyers'’ agreement. The respondent is not entitled to
charge FTTH and holding charges from the complainant/ allottee at any
point of time even after being part of the builder buyer's agreement as per
law settled by Hon'ble Supreme Court in Civil Appeal nos. 3864-
3889/2020 on 14.12.2020.

V. The respondent is directed to recover development charges only on an
actual and pro-rata basis, strictly supported by documentary proof of

payments.
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The respondent is directed to supply a copy of the updated statement of
account after adjusting Assured Returns within a period of 30 days to the
complainant.

The complainant is directed to pay outstanding dues, if any, after
adjustment of Assured Returns within a period of 60 days from the date of
receipt of updated statement of account.

The respondent is directed to restrict its demand towards advance
maintenance charges strictly to a maximum period of one year only, and any
demand raised in excess thereof shall be deemed unsustainable and liable

to be withdrawn/adjusted in accordance with law.

. The respondent is directed to get the conveyance deed executed within a

period of three months after depositing necessary payment of stamp duty

and registration charges as per applicable local laws from the date of this

order.

47, Complaint stand disposed of.

48. File be consigned to registry.

Phool %

(Meniber)
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 12.02.2026
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