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Complaint no. 1068 of 2024

ORDER (PARNEET 8. SACHDEV-CHAIRMAN)

I, Present complaint has been lled by complainant under Seetion 31 ol the

Real Lstate (Regulation & Development) Act. 2016 (Tor short Act ol 2016)

read with Rule 28 of The Harvana Real Estate (Regulation & Development)

Rules, 2017 lor violation or contravention ol the provisions ol the Act ol

2016 or the Rules and Regulations made thereunder, wherein it is inter-alia

preseribed that the promoter shall be responsible o Tulfil all the obligations.

responsibilities and [unctions towards the allotiee as per the terms agreed

between them,

A. UNIT AND PROJECT RELATED DETAILS

2. The particulars of project. details of sale consideration, amount paid by the

complainant. date of proposed handing over the possession. delay period. if

any. have been detailed in the [ollowing table:

S.No. | Particulars Details :

I Name ol the project. Park Elite Floors, Scctor 75-89, Faridabud

& Nature ol the project. Residential

3. RERA Registered/mot Not Registered -
registered

4. etails of unit. PE-203-8F. 1510 8q. L. -
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Complaint no. 1068 of 2024

5 Date ol Booking 21.08.2009

3 Pate of builder buyer 19.02.2011
agreement qua initially
allotted unit 11-46-81

f Date ol letter [orchange ol | 15.01.2013
unit

8. Date ol builder buyer 14.08.2014
agreement gua initially
allotted unit PE-203-81

2 Due date ol possession(24 | 14.08.2016
months)

10, Possession clause in BB3A

Clause 5.1

Subject to Clause 14 herein or any other

circumstances  not  anticipated o
hevond — the control 0f te
Seller/Confirming — Party and — any
restraints/resirictions Jrom am'

courtsianthorities  and  subject to the
Purchaserts) having complicd with oll
the terms and  conditions  aof this
Agreement and not being in default
wnder any of the provisions  of  this
Agreement including but pot limited 1o
timely  pavinent  of  total Sale
Consideration  and  Steanp Duiv aved
other charges and having complied with
all Provisions, Sormelditics,
documentation ete., as prescribed by the
Seller/Confirming Parvtv. whether wnder
this Agreement or othenvise, from Hinwe
to time,  the Seller/Confivming  Party
proposes (o hand over the possession of
the Moor o the Purchaser(s) within «
period of 24 months from the dae of
execution of the floor buvers agrecment
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e sanction of ilding plan swivchever is
later,  The  Purchaser(s) aned
wndersicnds that the Seller/Confirming
Parn shall be entitled 1o a grace peviod
af 180 (One [undred and Bightyv) dovs,
after the expiry of 24 months,  for
applving and obtaining the occupaiion
cerlificate from the concerned authority,
The Seller/Confirming Party shall give
Notice of Possession to the Purelserts)
with regard 1o the handing over of
possession,  and  ino the event e
Purchaser(s) fails to aceept and take (e
possession of the said Floor within 30
deys thereof, the Purchaserts) shall be
deemed 1o he custodicnn of the said Floor
Sirom the dete indicated in the notice of
possession and  the said  Floor  sheall

HErees

remain at the visk and cost of the
Purcliaser(s).
Kl Basic sale consideration 2 27.719,100.72/-
12. Amount paid by 2 38, 14,498/~
complainant
13. OlTer ol possession 20.06.2023
14, Oceupatiom Certificate 02.03.2023

-
alu

B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT

ldets of the complaint are that the complainant applied Tor booking ol
Moor no. T=46-S10 1418 sq. 11 . by paving Rs 3:00.000/- on 21.08.2009.
Builder buyer agreement for said unit was exceuted between the partics

on 19.02.201 1. It was assurcd that the possession of the same would be
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handed over o the complainant within 24 months ol the booking

(21.09.2009) i.e. latest by 20.09.201 1.

That. however witnessing no progress at the project site when the
respondent was prompted by the complainant, in January 2013 during
diseussions in the office of the respondent. the respondent aceepted (hat
the existing unit e, H-46-S1 is in a tower which can take extra ordingry
time lor completion and lured the complainant into aceepting the change
o unit [rom the existing [1-46-SF 10 PE-203-SE, In this reeard. letier
dated 15.01.2013 qua conlirmation of change in the unit had been issued

and 1s bemng annexed as Annexure C-1.
u

hat the new unil, i.c. unit no. PE-203-SFF was offered Tor a sale
consideration ol Rs 26.42.961.72/- minus discount ol Rs 136,140/~ as
mentioned in clause 2.4 ol the agreement. In total. complainant has paid
an amount of Rs 3814498 13/~ Payment reecipts are annexed  as

Annexure C-3,

That, 1t 1s pertinent to mention that again alter the change of unit vide
conlirmation dated 15.01.2013, the complainant had to make numerous
requests lor the exceution ol the new loor buyer’s agreement pertaining
Lo the new unit e, PHE-203-81. However, the same was only exccuted on

[L08.2014, i.e. alter 19 months of the booking of the new unit.

M-
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That it is pertinent Lo reiterate that the new booking was conlirmed on
15.01.2013 and again the complainant was assured possession within 24
months. i.c. by 14012015, lowever, vide the agreement duated
14.08.2014. the promoter has again manipulated the clause pertaining o
the due date for oflfer ol possession and new the possession was Lo be
ollered within 24 months w.c.ll the date ol agreement. Taking into
account the clause in the Moor buyers agreement, the respondents were
duty bound to handover the possession of the Tat in question latest by

13.08.2016.

That the respondent would not be entitled 10 the grace period of 180 days
as the same could only be availed of Tor the specific purpose ol applying
and obtaining the oceupation certificate. Copy of Toor buyer agreement is

aniiexed as Annexure C-4,

That at this juncture, it s also pertinent o highlight that the Toor buser's
agreement entered into between the parties is untlateral and arbiteary in
character. with there being harsh and exorbitant penaltics imposed upon
the allottee and unequal clauses in the sense ol imposing the minutest

penaltics on the respondent company.

That it is extremely pertinent to mention that the complainant has been

duly protesting the continuing delay and the respondent has been revising

the timelines, however even the revised timelines and assuriances [Or oller
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of the possession have all been lapsed and the complainam has time and

again been constrained Lo raise her grievance,

SThat Tor the first time, the offer of possession was ultimately made by the

respondent 1o the complainant vide letler dated 20,06.2023 qua the unit in

question Le. PE-203-SI. Copy ol ofler ol possession is annexcd as

Annexure C-5. Said offer was not accompanied by the Occupation

Certilicate. Further, adding to the illegalities and malafides on the part of

respondent. it is submitted that respondent has been demanding illecal

and exorbitant charges prior o and now vide the said olTer of possession

letter dated 20.06.2023 which are as follows:-

Demand  qua  Enhanced  FEDC-Respondent  had  already
demanded and made the complainant o pay a helly sum
twards Linhanced E.D.C. That it is hereby submitted that
the demand qua enhanced 11.1).C. has been declared illepal
by  this llon'ble  Authority o various  judicial
pronvuncements. This Hon'ble Authority has time and again
abserved that no promoter can charge under the head of
Fnhanced F.D.CL Trom the allottee. and in eases where the
same has already been taken by the promoter. the promoters

have been directed to refund the same 1o the allotiee.

h
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Demand qua E.D.C. & LD.C. Further. vide the letter dated
20.06.2023. the respondent has again, demanded o sum of

Rs. 3.54.910.32/- towards LEDC and 1DC.  withoul

Justilication and once the amounts qua LEDC ete, abready

stand paid.

Over charging ol LD.C. in violation ol Government notice:
It 18 submitted that the respondent company has been riising
excessive demands  towards LD.C., whereas as per the
approved norms and circulars of the department. the 1.0D.C.
can only be charged (6 Rs, 231,68/~ per sq. vard,

Demand qua Llectrification and STP charges: 1t is submitted
that the respondent company demanded an amount ol Rs.
82.935.74/- lowards Vlectrification and ST Charecs.
whereas the said charges are already part ol the 1LD.C,
charges.

Interest: It is submitted that the letter dated 20.06.2023
mentions a sum of Rs. 36,190/~ towards "Interest” o be
eiven by the complainant o the respondent. However. it is
extremely important 1o mention that the complainant has
never made any late payment. and has inlact been siven
discount qua timely payments. As such, the said demand is

absolutely illegal. unjustified and must be quashed.
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Club Membership Charges: 1t is submitted that the said letier
dated 20.06.2023 contains a demand of Rs, 15,000/~ towards
the CMC (Club Membership Charges). 1t is herehy
submitted that there is no club existing at the projeet sile.
and the said charges would only be applicable, il at all, the
club is constructed and made operational at the projeet site.
and lurther, il the complainant is interested in the club
lacility. As such, the ¢lub and CMC charges would be
illegal, unjustified. pre-mature and liable to be quashed.

Cost liscalation Charges: The respondent is demanding o
sum ol Rs. 160180/~ towards cost cscalation, 1t is herehy
submitted that the respondent has miserably delaved the
offer of possession. and even as per the latest [loor buver
agreement dated 14.08.2014. the respondent was bound 1o
handover the possession by 13.08.2016. As such. the cost
escalation. il any. has arisen only due to the delayvs on part of
the respondent, and the burden thereto should not be put on
the shoulder ol the complainant. As such. the said charges
arc illegal. unjustificd andliable o be set aside having regard
Lo the peculiar facts of the matter at hand.

lileetricity Conneetion charge: the respondent has demanded

a sum ol Rs. 25,000/~ towards cleetricity connection charpes.
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It 15 hereby submitted that the complainant wishes Lo obtain
the eleetricity  connection  direetly  from  the DHBVN
(IDakshik |laryana Bijli Vitran Nigam [.d.) and therelore is
requesting Tor the said charges w be waived olll which are
even otherwise exorbitant in nature.

G.S'T VAL, Service lTax: The respondent has  raised
exorbitunt demand qua Serviee Tax, Value Added Tax s
well as Goods and Serviees Tax. with Rs. 120,640/,
28.004/=, 82.567/- being demanded respectively. 1L is humbly
submitted that the possession has been delayed at the behest
ol the respondent company, and the burden qua taxes.
particularly  GST should not fall wpon the complainant
allottee.

Payment ol ducs o Business Park Maintenance Serviees vl
ld,: The respondent company vide letter dated 20,06.2023
had also dirccted the complainant allottee o make the
payment to BPMS Pvt. [id.. which is the maintenance
ageney ol the respondent company, 1t is submitted that the
complainant has not signed any kind ol contract with the
said company and as such. is not obligated 1o make any

payment to the same.

L
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Eleetricity Charges: It is extremely important (o highlight
that without handing over the physical possession ol the unit,
the respondent company is also sending invoice-cum-13ill of
supply', demanding cleetricity charges. The copy ol the
invoice/bill dated 26.07.2024 is being annexed herewith as
Anncxure C-6. It s also important to highlight that the same
has been raised by Business Park Maintenance Scrvices Py,
Lid. on their letter head. It s reiterated that the complainant

has not entered into any contract with the said company.,

Size: It is submitted that the complainant had booked o unit
admeasuring size 1418 sq. [, however, vide the oller ol
possession  letter dated  20.06.2023, the respondent, in
Annexure A thereto has mentioned that the tentative super
arca of the unit wag 1418 sq. [L and the [inal super arca is
1510 8q. 1L The initial unit Le. Unit 11-46-81° was promisced
to be of 1418 sq. 1. as also apparent [rom the perusal of the
statement ol account dated 08.11.2010 pertaining to the said
old unit i.c. [1-46-81", annexed herewith as Annexure C-7,
FFurther, the Statement of Account as on 29.06.2024
as fetched by the complainant, is also rellective ol ecrtain
amounts charged and being demanded by the respondent.

copy whereol 15 annexed herewith as Annexure C-8.
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12.That most importantly. the said offer of possession dated 20.06.2023,
does not contain the delayed possession charges to be paid by the
respondent company to the complainant allottee for the miscrable delay in
olfer-ol the possession, which is still continuing. 'The Hon'hle Punjab and
Haryana Iligh Court has also. vide order dated 19.09.2022 in RERA
Appeal titled Emaar India [td. Vs Nishat [Hasin Khan (@ Nishant Ilasin
Khan and Ors.. observed "The 2016 Act has been enacted to regulate the
real estate seetor. The apartment buyer cannot be expeeted o, at the lirst
instance. pay the wrongly demanded amount in order to take delivery of
possession. The compensation for the delayed delivery ol possession as
been statutory defined" Copy of the order dated 19.09.2022 is being
annexed herewith as Annexure C-9.

13. That the said oller ol possession letter dated 20.06.2023. was duly
contested by the complainant allottee, who was constrained 1o issue
letter/mail dated 07.07.2023 to the respondent company, citing illegalitics
m the offer of possession. The same was however in vain. as the
gricvance of the complainant still stands tall and has not been redressed
by the respondent. Copy ol letter/mail is annexed as Annexure C-10),

14, That as such. being highly agerieved and [rustrated by the entire
cireumstances and laced by the miscrable atlitude of the respondents.
which needless to mention. has rendered the complainants completely

shattered and heartbroken, the complainants are lell with no other option
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but to approach the Hon'ble TLR.LR.A. Panchkula, as a last resort. for

directions to the respondent lo immedialely olfer the possession ol the

unit in question, alongwith delayed possession charges, compensation ele,

Thus, the present complaint,

C. RELIEF SOUGHT

I5. That the complainant secks following relief” and directions 1o the

respondent:-

To direct the respondent to immediately hand over the legal.
valid and uncompromised actual physical possession of the
unit in question ic. Unit No. PE-203-S17, to the complainant
allotiee coupled with the occupation certilicate.

To dircet the respondent promoter o compensate  the
complainant for the continuing delay in the legal offer and
handing over ol the possession ol the unit W the
complainant, by paying delaved possession charges s
prescribed  under  the  Real  Dstale  (Regulation And
Development) Act 2016 read with Tlaryana Real Estate
(Regulation & Development) Rules, as amended upto date,
with effeet from the due date of possession 1l the actual and
legal handing over of possession ol the unit complete in all

respeets. on the entire amount deposited by the complainant.
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To set aside and guash the exorbitant  demands  qua
‘eleetrilication & SU12P'. Cost Esealation Charges. linhanced
L.D.C.. Interest, Club Charges, Club membership Charges.
Lleetricity Connection Charges, G.8.1%. overcharging ol
LDL.C., VAT, Service 'Tax ete., the same being uncalled for,
illegal and excessive. The respondent may kindly be dirceted
to relund/return the amounts, already taken qua 1L14L1D.CL and
any other aforesaid charges, alongwith interest o the
complainant.

To dircet the respondents to pay a sum ol Rs. 50,00,000/- on
account ol grievance and  [rustration  caused 1o the
complainants by the miscrable inhuman attitude, deliciency
in-service on part of the respondent and for causing mental,
physical. linancial stress and agony o the complainant,
along with interest from the date ol liling the present
complaint tll its realization.

The registration, if any. granted to the Respondent for the
project namely, "Park Elite Floors", Parklands. situated in
the revenue estates ol laridabad.  District  Faridabad,
IHaryana, under RERA read with relevant Rules may kindly
be revoked under Section 7 ol the RERA for violating the

provisions ol The Act.

M
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vi.  To impose penalty on the respondents under section 61 of
the Act lor contravention ol the provisions of the Act.
vil.  The complainant may be allowed with costs and litigation
expenses ol Rs 2.50,000/-
vitl.  Any other relief as this Honble Authority may deem (it and
appropriate in the [acts and circumstances ol the instant

complaint. in favour ol the complainant allottee,
D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondents filed detailed reply on 03.03.2025

pleading therein:

16. That the respondent no. 2 is a mere conlirming party to the agreement. No
specilie relicls have been sought from the respondent no. 2. Neither the
respondent no. 2 is-a necessary party nor a proper party to the present
case. henee. its name should be deleted from the array ol parties,

17.The complainant had approached the respondent no. 1 (herein alter
respondent) for booking a residential unil in the project ol the respondent
namely “Park Lilite Floors™ being developed at Faridabad. Conscequently.
booking Irom was exceuted by the complainant on 06.06.2009,

18. Then the complainant was provisionally allotted unit no. 11-46-S1° on the
sceond [Toor was tentatively allotted based on the tentative lavout plan

vide allotment letter dated 24.12.2009. Unit ol complainant was re-
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allotted to PE-203-SF tentatively admeasuring 1510 sq. 1. Unit of
complainant was changed [rom unit no, 11-46-SF (o unit bearing no. P
203-81, Complainant duly consented 1o the same. Copies ol allotment
letter dated 24.12.2009 and unit change letter dated 15.01.2013 e
annexed as Annexure R-2. Complainant had also executed an undertaking
and aflidavit duly agreeing 1o the tentative nature of the unit and layout
plan.,

19.A builder buyer agreement was exceuted between the parties in respect of
the unit no. PH-203-SI" in question on 14.08.2014. As per clause 5.1 of
the agreement possession ol the [Toor was o be delivered within a period
ol 24 months from the date ol execution of the builder buyer agreement or
sanction ol building plan whichever is later along with a grace period ol
[ 80 days. At this stage, it is submitted that the benefit ol grace period has
to be given as has also been considered by the Ld. Tribunal, Chandigarh
in the case titled as Emaar MGF Land Litd. vs Laddi Praramjit Singh
Appeal no. 122 of 2022 that if the grace period is mentioned in the
clause. the benefit of the same is allowed, Further the due date was also
subject to the incidence ol loree majeure circumstances and the timely
payment by the complainant. That the construction ol the unit was deeply
affected by such circumstances. the benelit of which is bound to be given

Lo the respondent.

4
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20.That in the year 2012, on the directions of the Hon'ble Supreme Court of

India, the mining activities ol minor minerals (which includes sand) was
regulated. Reference in this regard may be taken from the judgment of
Decpak Kumar v. State of Haryana, (2012) 4 SCC 629, where the
competent authoritics took substantial time in framing the rules in case
where the process of the availability of building materials including sand
which was an important raw material for the development of the said
project became scarce. The respondent was laced with certain other loree
majeure events including but not limited to non-availability ol raw
material due to various ovders ol Hon'ble Punjab & [Harvana igh Court
and National Green ‘Tribunal therehy regulating the mining activities.
brick Kilns, regulation of the construction and development activities by
the judicial authoritics in NCR on account ol the cnvironmental
conditions, restrictions on usage ol water, cte. It is pertinent o state that
the National Green Tribunal in several cases related o Punjab and
Haryana had stayed mining operations including in O.A No. 171/20135.
wherein vide Order dated 02.11.2015, mining activitics by the newly
allotted mining contracts by the state ol Ilaryana was stayed on the
Yamuna river bed. These orders in facet intér-alia continued i1l the vear

2018,

. That in addition to the above, the construction was also alTected by the act

ol non-reeeipt ol timely payvment ol instalment against the booked Noor
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by the complainant. Despite issuing several demand/reminder letlers, the
complainant failed to adhere to the agreed payment plan. Copics ol the
demand letters, payment receipts and reminders letters are annexed as
Annexure R3(colly).

22 That the duce date of possession is subject to date of sanctioning ol
building plans. The building plan was approved on 02.03.2023 and thus
the due date for delivery ol possession works out to 02.09.2025, That in
light of the same, the due date ol offer ol possession hus not yet passed.

23.That respondent is a well known developer who has established
distinguished name in the market and is known lor providing best services
Lo its allottees. Being the customer centric company. the respondent cave
artous discounts and rebate to its allotees. Bearing same prineiples in
mind the respondents at the time ol booking the unit gave discount on
timely payment discount ol Rs 88,566/~ and inaugural discount of
Rs 1.36.140/-.

24 That the respondent no. 1. completed the construction of the project and
applied for Occupation Application vide an application and successtully
attained the Oceupation Certilicate dated 02.03.2023. 1t is respeetlully
submitted that once an application for a grant of Occupation Certilicate is
submitled to the concerned statutory authority. Time period utilized lor

granting the occupation certificate is liable to be excluded from the time
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period utilized for implementation of the project. Copy of the occupation
Certilicate is annexed as Annexure R-6.

25.Respondent no. 1 olTered the possession of the unit to the complainant on
20.06.2023. Vide said offer complainant was asked to make the requisite
payment based on linal statement of ducs but the complainant has not
turned up to take the possession ol the unit. Respondent no. 1 has also
credited the compensation amount of Rs 67.573/-. Copy ol oller of
possession is annexed as Annexure R-7. Morcover, it is submitted that all
demands raised alongwith olfer ol possession are covered well within the
ambit ol buyers agreement.

26.That in the given lacts and circumstances, it 1s calcgorical 1o note that
since the binding rights and obligations ol the parties are derived (rom the
Toor buyer agreement dated 14.08.2014, which was exceuted prior (o the
implementation ol the Real Estate (Regulation and Development) Acl.
2016. the later is not applicable and in such a circumstance, the Act
cannot be allowed (o re-open or re-write a contract. That agreements that
were exceuted prior to the implementation of RERA Act. 2016 and Rules.
2017 shall be binding on the parties and cannol be reopened.

27 That it was agreed between the partics that the complamant shall take
possession ol the unit within 30 days ol 1ssuance ol offer of possession Lo

the complainant and shall make payvment ol balance amount. Complainunt
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i5 duly obligated to make payment in terms of Seetion 19 (6) and 19(7) of’

RERA Act.2016.

E. ARGUMENTS OF LEARNED COUNSEL FOR TIE

COMPLAINANT AND RESPONDENT

28.1.d. counsel appearing on behall of both partics reiterated the submissions

as made in their pleadings.

F. ISSUES FOR ADJUDICATION
29.  Whether the complainant is entitled to possession ol the booked unit
along with delay interest and other charges in terms of Section 18 of Act
ol 20167 11 answer to any ol the above is a Yes, the quantum thereol.
G. OBSERVATIONS OF THE AUTHORITY
30, As per record, respondent no. 1 in its written reply has stated that present
complaint pertains to a unit bearing no. PE-203-81. admeasuring 1510 sq.
ft in the real estate Project "Park Elite Floor" being: developed by the
Respondent No. 1. The Respondent No. 2 is merely a conlirming party (o
the agreement. Morcover. no specilic reliel has been sought  from
respondent no. 2. Henee: its name should be deleted from the array of
partics.
Perusal ol lacts and submissions reveals that complainant has
paid all amounts and carried out transactions with respondent no. 1 only.

However, in builder buyer agreement the obligation ol delivering
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possession o complainant was imposed upon both the respondents, i.c.
Seller (BPEP) and Conlirming Party (BPTP Parklands Pride 1.1d) vide

clause 5.1 ol builder buyer agreement which is as follows:-

Clause 5.1 to agreement

Subject 1o Clause 14 hevein or any other circumstances not
anticipated and beyond the control of the Seller/( onfivining Party cand
any restraints/restrictions from any courts/authorities an suliject (o the
Purchaser(s) having complied with all the terms and conditions of this
Agreement and not being in default under any of the provisions of this
Agreement including but not limited 1o timely payment of total Sale
Consideration and Stamp Duty and other charges and having compliod
with all provisions, formalities, documentation ete.. us prescribed by the
Seller/Confirming Party, whether under this Agreement or othervise,

Jrom time to time, the Seller/Confirming Perty proposes o e over the

nassession of the Iloor to the Purchiaserts) within a peviod of 24 months
! ! i: !

from the date of execution of the floor buvers agreement or sanction of

building  plan  whichever is later. The Purchaser(s) aorees and
wnderstands that the Seller/Confirming Party shall be entitled 1o a wrace
period of 180 (One Hndred and Eighty) davs, afier the expiry of 24
months, for applying and oblaining the occupation certificate from the
concerned authority. The Seller/Confirming Party shall give Notice of
Possession 1o the Purchaser(s) with regard to the handing over of
possession, and in the event the Purchaser(s) fails to accept and take the
possession of the said Floor within 30 davs thereof the Purehaserts)
shall be deemed to be custodian of the said Floor from the date indiceted
in the notice of possession and the said Floor shall remain ar the visk aned
cost of the Purchaser(s).

Keeping in view the foresaid elause, the request of respondent deleting

name of respondent no. 2 is rejected.

As per lacts and circumstances, complainant in this case was initially

allotied unit bearing no. 11-46-SI¥ . measuring 1418 sq. 1. in the project
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being developed by the respondents namely “Park Lilite Floors™ Park lands
situated at Faridabad vide allotment letter dated 24.12.2009. Builder
buyer agreement was also executed between the partics for the said unit
on 19.02.2011, However, alter a gap of three years approximately, the
unit of the complainant was shilted from unit no. 11-46-SI° and allotted o
different unil bearing no.P1i-203-8F, measuring 1510 sq.0 vide unil
change letter dated 15.01.2013. ‘Thercalter. both partics exceuted #
builder buyer agreement in respeet of the unit bearing PE-203-SI on
[4.08.2014 Tor a basic sale consideration ol Rs 27.79.101/- agains
which  the  complainant  has paid a total amount of
Rs 38,14.498/-. It is the contention of the complainant that the
respondents have [ailed to complete the project and thus delayed
delivery of possession of the booked unit bevond the time period
stipulated in the agreement. llence, the present complaint secking,

possession of the booked unit along with delay interest.

As per clause 5.1 of the builder buyer agreement, possession ol the unit

was o be delivered within a period of twenty four (24) months from the
date of exceution of builder buyer agreement or sanction of building plan
whichever s later. Further, the promoter shall be entitled to a grace
period ol 180 days alier expiry of 24 months for [iling and pursuing the

grant ol oceupation certilicate from the competent Authority:.
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33.AL the outsel, it is relevant o comment with regard to clause ol the
agreement where the possession has been subjected to sanction of
building plan that the dralting of this clause is vague and uncertain and
heavily loaded in favour of the promoter, Incorporation ol such clause in
the [oor buyer agreement by the promoter is Just to evade the Lability
towards timely delivery of the unit and to deprive the allotiee of his right
accruing alter delay in delivery possession. The respondent in its reply
has submitted that the building plans got approved on 02.03.2023 therehy
pushing the deemed date ol possession to 02.09.2025. Towever. the
respondent has not filed a copy ol the same o substantiate as 1o whether
the said date ol approval is for original building plans or revised building.
Thus, the contention ol the respondent o caleulated deemed date of
possession [rom the date of sanction of building plans is rejected. The
agreement further provides that the promoter shall be entitled to a grace
period ol 180 days alter expiry of 24 months for filing and pursuing the
grant ol occupation certificate with respect 1o the plot on which the floor
s situated. IUis a matter of fact, that the promoter did not apply to the
concerned - Authority  lor obtaining  completion certificate/occupation
certilicate within the time limit preseribed by the respondent/promoter in
the foor buyer agreement ic¢  immediately alter completion  of
construction works within 24 months. As per the settled principle no one

can be allowed to take advantage of its own wrong. Accordingly, this
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grace period of 180 days cannot be allowed to the promoter. In light of
these facts, the deemed date of possession iy being calculated from the
date of execution of floor buyer agreement, which comes out to
14.08.2016.

34.Admittedly. the delivery of possession ol the unit in question has been
delayed beyond the stipulated period of time. Respondents have attributed
this delay in construction of the project due Lo disruption in construction
activity due to regulation of mining activities ol minor mincrals as per
dircetions of Hon'ble Supreme Court. non-availability of raw material duc
to various orders of Hon'ble Punjab & Ilarvana [Tigh Court and National
Green Tribunal and stay on mining activitics by National Green I 'ribunal
in several cases related to Punjab and Haryana. However, respondents
have lailed to substantiate how such issucs dircetly impacted the
respondents.

35.As such, “Force majeure” is a French expression which translates,
literally, 1o “superior foree™. To appreciate its nuances, jurisprudence ol
the concept under the Indian Contract Act. 1872 need to be clucidated. In
the context ol law and business, the Merriam Webster dictionary states
that [orce majeure usually relers w “those uncontrollable events (such os
war, labor stoppages, or extreme weather) that are not the lault ol any
party and that make it difficult or impossible to carry out normal

business. A company may insert a force majeure clause into a contrael 10

Page 24 of 38 -



Complaint no. 1068 of 2024

absolve itself from liability in the event it cannot [ulfill the terms ol o
contract (or iff attempting to do so will resull in loss or damage ol gouds)
lor reasons beyond its control™. Black’s Law Dictionary delines Ioree
Majeure as Tollows, “In the law of insuranee, superior or irresistible lorce.
Such ¢lause is common in construction contracts 1o proteet the partics in
the event a part of the contract cannot be performed duc to causes which
are outside the control of the parties and could not be aveided by exercise
of due care, Typically. such clauses specifically indicate problems
beyond  the  reasonable  control ol the lessee that will  excuse
performance.™

In India, it is often referred to as an “act of God™. Various courts
have. over time. held that the term foree majeure covers not merely acts
ol God, but may include acts of humans as well. The term “lorce
Majeurc™ is based on the concept of the Doctrine of Frustration under the
Indian Contract Act, 1872: particularly Scetions 32 and 56. The law uscs
the term “impossible™ while discussing the [rustration of a contracl. e a
contract which becomes impossible has been [rustrated. In this context,
“impossibility” refers 1o an unexpected subsequent event or change ol
circumstance which fundamentally strikes at the root of the contract. In
the case of Alopi Parshad and Sons Lid vs Union of India, AIR 1960 SC
588 and the landmark nergy Watchdog and Ors. Vs, Central 1ilectricity

Regulatory Commission and Ors (2017) 2017 3 AWC 2692 SC. the
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Supreme Court ol India has categorically stated thet mere commercial
onerousness, hardship, material loss, or inconvenience cannor constitute
Srustration of a contract, Furthermore, i it remainy possible o fulfill the
comract through alternate means, then a mere intervening difficultv will
nol constitute frustration. It is only in the absence of such alternate
means that the contract may be considered frustrated.

Seetion 56 ol the Indian Contracts Act (Agreement o do
impossible act) states that “a contract to do an act which. afier the
contract is made, beeomes impossible, or, by reason of some event which
the promisor could not prevent, unlawlul. becomes void when the act
becomes impossible or unlawlul.™ It is the performance of contractual
obligations that must become unlawlul/impossible, not the ability 1o
cnjoy benefits under the contract. The Supreme Court in linerey
Watchdog and Ors. Vs, Central Uleetricity Regulatory Commission and
Ors (2017) 2017 3 AWC 2692 SC lent [urther insight into interpreting a
lForce Majeure situation i

* livents beyond the reasonable control of one party should not
render that party liable under a contract for performance. il that
event prevents the party’s performance:

» The language ol the agreement relating o duty to mitigate, best
clorts. prudent man obligations 10 nevertheless perform ete.. will

all be taken into consideration in understanding the partics” intent:
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e lorce majeure events must be unforesceable by both parties:

* The requirement to put the other party on notice must be met with
i the contract provides for notice requirements: and

e Burden of proof rests with the party relying on the defense of
Jorce majeure for its inability to perform the oblisation,

36, As such, respondents have failed 1o adequately prove the extent 1o which
the construction of the projeet in question got alfected. There is no
documentary cvidence on record in support ol plea/elaim ol Toree
majeure conditions. Henee, plea of the respondents stands rejected.

37.As per observations recorded in the preceding paragraph possession ol
the unit should have been delivered to the complainant by 14.08.2016.
However. respondents failed to complete construction of the project and
deliver possession within stipulated time.  An ofler of possession was
issued Lo the complainant on 20.06.2023. Said offer of possession was
issucd after receipt ol occupation certificate on 02,03.2023. 1t is the
submission ol the respondents that the olfer of possession was issued
alter completion ol all development works and receipt ol oceupation
certificate, thus the complainant should have aceepted the said offer of
posscssion. However. the complainant failed o do the same.

38.During the course of arguments, learned counsel [or the complainant had
submitted that the complainant had [iled the captioned complaint on

29.08.2024 secking possession of the unit in question along with delay
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interest since the respondent had failed to complete the construction of
the project within stipulated time. However, the said offer ol possession
was unacceptable 1o the complainant sinee the complainant did not agree
with the demands raised vide said offer of possession,

39.With regard to the contention of the complainant, the Authority has
carclully examined the statement of account issued along with offer of
possession dated 20.06,2023 and observes as follows:

1. With regard to the cost esealation charges of 2160180/~ . it is observed

by the Authority that deemed date of possession in captioned compluint is
ascertained as 14.08.2016. The respondent issued a letter offering
possession on 20.06.2023. despite the decmed date of possession being n
2016, resulting in delay of 7 year. Additionally, the offer dated 20.06.2003
was accompanicd with demands which are not acceptable 1o complainant
being unjust and unlair. In said ofler, the respondent also imposed cost
escalation charges, which are unjust since the delay in offering possession.
and any cost increase, was due o the respondent's [ailure to complete the
project on time. Cost esealation charges are typically justilicd when there
arc unforeseen increases in construction costs, but in this case. the delay
was solely caused by the respondent. making it unfair 1o pass the burden
ol escalated costs onto the complainants. ‘The complainants. having
already endure 7-year delay should not be penalized with cost escalation

charges for a delay that was entirely the fault of the respondent. Therefore,
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denand raised by the respondent on accomnt of cost escalation charges ix
hereby rejected and set aside.
With regard to the demand raised by the respondents on account of club

membership  charpes of 2 15,000/, Authority obscrves that  ¢lub

membership charges can only be levied when the elub lacility is fully
operational with all amenities. In this case. it is essential to note that the
Ocecupaney  Certilicate (OC) for the floor has been obtained by the
respondent on 02.03.2023. Tlowever. no documentary evidence has been
ltled on record to establish the fact that facility of club is operational at
site. Complainant has submitted that the proposed club has not been
constructed Ll date, Respondents have not placed any evidence 1o negate
the claim of the complainant. Since the club has not been construcied. the
demand raised by the respondent on account of elub charges for a non-
existent club iy also set aside.

With regurd to the demand raised by the respondents on account ol GS1.

Authority is ol the view that the deemed date of possession in this case
works out 1o 14,08.2016 and charges/taxes applicable on said date are
payable by the complainant. FFaet herein is that GS'T' came into foree on
01.07.2017. i.c. post deemed date of possession. 'The delay caused in
delivery ol possession has already been attributed on the part ol the
respondents. Therefore, the complainants are not liable to pey GST

charges. Charges raised on account of VAT and service tav are pavable 1o
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the Government. A bare perusal of clause 2.6 of the agreement reveals
that the complainant has agreed to pay the said charpes. Therefore, the
same are (o be levied by the respondent and pavable on the part of the
complaineant as per law.

With _regard 1o demands raised on account_ol’ Ileetricity conncetion

charges and Eleetrification and 11 charges L it 15 observed thal vide
clause 2.6 sub-clause -i" and *j° of the buyer's agreement  dated
I4.08.2014 the complainant had agreed (o pay these charges (o the
respondent. Since these charges are in consonance with the buyer's
agreement, the complainant cannot shy away [rom their oblication of
making requisite payments. /lence, these charges are pavehle v the
complainant.

With regard to demands raised on accownt of EDC/ADC chiarges. it is
observed that these charges are in consonance with the terms ol the
agreement as per clause 2.6 and hence are pavable on the part of the
compleainet.

With regard to the final area of the unit which is chargeable rom the
complainant, it is noted that as per the builder buyer agreement executed
between the parties, the arca of the floor was 1510 sq. . however.
ultimately as per the occupation certificate dated 02.03.2023. the area o
the floor comes Lo 1217.72 sq. [i.. Authority observes that respondents are

cntitled to charge only lor the arca of the unit which is actually 1o be
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provided to the allottee at the time ol handing over of possession. Any
arca over and above the approved arca mentioned in oceupation certilicate
cannot be burdened upen the allottee. Further, it is pertinent o reler 1o
delinition ol' Floor Arca Ratio (FAR)- clause 1.2 (xli) of Ilarvana
Building Code.2017 which clearly establishes that [il, mumty, balcony.
parking . services and storages shall not be counted towards FAR, Ay
arca beyond FAR is not a saleable arca of the project. Towever. cost of
construction ol all such structures which is not included in FAR can be
burdened upon total cost of the unit by the respondent but: eannot be
tharged independently making it a chargeable component of the unil.
[Tenee, the respondent is dirceted o re-caleulate the price of the Noor
according to the final arca of the unit i.c 1217.72 sq.1i

With respect to demand ol E1EDC charges. it is observed that issue ol said
charges is still pending belore Llon'ble Tligh Court ol Punjab and
Haryvana, Chandigarh in CWP no. 5835 ol 2013 titled as “Balwan Singh
and others vs State of Haryana and others™. Parties are dirceted 1o act
accordingly,

With respeet 1o interest of Rs 36,190/~ it is observed that respondents

have not provided any basis/justification as o how this figure had been
arrived at. Neither any documentary evidence has been attached in support

ol it Hence. same is quashed.

1~
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ix. With respeet o dues towards maintenance company. it is observed (hat

separate maintenance agreement needs (o be stgned between the purchaser
and Seller or maintenance ageney as per clause 1.22 ol agreement. Clause
is reproduced below for ready reference:-

“Maintenance agreement shall mean an agreement to be execuled benveen
the purchaser and the seller or the maintenance serviee provider, nominee
of the seller in the standard format prescribed by the seller or s
appointed agency or nominee (mainienance service provider) which is
applicable and binding for all the owners and accupants of the floors in
the project Park Elite Floors. The agreement shall be executed for the
purposes of upkeep and regular maintenance of the eolony as-a whole as
the floor derives its prestige, esteem and appeal from the ambience aned
high standard maintained at the colony and the proper upkeep and
maintenance is an inseparable aspect of such prestige, esteem and appecl
of the floor.

As such, maintenance charges are payable by complainant only aller

exceution ol maintenance agreement. Said maintenance charges will
become payable w.e.['valid offer of possession i.c, 20.06.2023.
40.The facts set out in the preceding paragraphs  demonstrate  that.
admittedly, the delivery of possession of the booked unit has been delayed
beyond the stipulated period of time. As per para 33 of this order.
respondents should have delivered possession of the [oor by 14.08.20106,
However. the respondents failed 1o construet (he project and deliver
possession ol the booked Moor. An ofler of possession was issued Lo the
complainant on  20.06.2023. Along with said offer of POSSESSION

respondents had issued a detailed statement of account of payable and
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receivable amounts which has been challenged by the complainant on
account ol several diserepancics that have been already adjudicaled in
para 39 ol this order. Said offer of possession was a valid offer of
possession  duly issued afier receipt of occupation certilicate on
02.03.2023. There was no impediment in the complainant  having
aceepted the same.  Admittedly there has been an inordinate delay in
delivery ol possession but the complainant wishes 1o continue with the
project and take possession. In these circumstances. provisions ol Scetion
I8 ol the Act clearly come into play by virtue of which while CXCreising
the option of taking possession ol the booked Moor, the complainant is
also entitled 1o reecive interest from the respondent on account of delay
caused in delivery of possession for the entire period of delay till a valid
oller of possession is issued to the complainant. Therelore, the Authority
hereby concludes that the complainant is entitled o receive delay interest
[or the delay caused in delivery of possession [rom the deemed date of
possession i.e 14:08.2016 till the date of valid offer of possession i.c
20.06.2023. As per Scetion 18 of the RERA Act. interest shall be awarded
at such rate as may be preseribed. The delinition of term “interest” s
delined under Seetion 2(za) ol the Act which is as under:

za) "interest” means the rates of interest pavable hy the
promoler or the allottee, as the case may be.

Ixplanation.-For the purpose of this clause-
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(i) the rate of interest chargeable from the allotee by the
promaoter, in case of defiudt, shall be equal 1o the rate of
interest which the promoter shall be liable to pay ihe
allottee, in case of defaull;

(ii) the interest pavable by the promoter to the allottoe
shall be from the date the promoter received the amount or
any part thereof Gill the date the amount or part thereof
and interest thereon is refunded, and the interest pavable
by the allottee to the promoter shall be from the date the
allottee defaults in payment to the promoter till the date it
I8 paid;

Rule 15 o TIRERA Rules, 2017 provides for preseribed rate ol interest
which is as under:

“Rule 15: "Rule I3, Preseribed raté of interest- (Proviso
o section 12, section 18 and sub-section (4) aned
subsection (7) of seetion 19] (1) For the purpose of
proviso to section 12; section 18, and sub sections (4) aid
(7) of section 19, the "interest ar the rate preseribed" shall
be the State Bank of India highest marginal cost of lending
rate +2%:

Provided that in ease the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall he
replaced by sueh benchmark lending rates which the Stare
Bank of India may fix from time to time for lending 1o the
general public”

41.1lence. Authority dircets respondents to pay delay interest o the
complainant for delay caused in delivery ol possession al the rale
preseribed in Rule 15 ol [laryana Real Ustate (Reeulation and
Development) Rules, 2017 i.c at the rate of SBI highest marginal cost
ol lending rate (MCLR) ! 2 % which as on date works out to 10.80%
(8.80% 1 2.00%) from the due date of possession till the date ol a valid
oller ol possession.

T

!
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42, Authority has got caleulated the interest on total paid amount [rom due

date of possession and therealter from date of payments whichever is

later till the date ol ofTer of possession as mentioned in the table below:

Sr. No. | Prineipal Deemed date of Interest Acerued
Amount possession or date of | till valid offer of
(in ¥) payment whichever | possession
is later 20.06.2023
(in T)
Is 27.49.588.39 14.08.2016 20,35,569/-
2, 312906.61 05.09.2017 1.95.820)/-
Total: 30.62,495/- 22.31,389/-

43. For the purpose of caleulation of interest.

the amount paid by the

complainant upto valid ofTer of possession i.¢. 20.06.2023 has been taken

nto consideration.

441U is pertinent to mention that in the captioned complaint, complainant has

received timely payvment discount from the respondents as a credit

towards payment made within the preseribed time. As a benelit. the said

discount was credited towards the total sale consideration made by the

complainant and was an essential component in determining the balance
B

payable amount. Perusing the reccipts and demand letters, it cannot be

denied that these payments form a part ol the total amount paid by the

complainant. Although it is true that this discount is an act ol good will
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on the part of the respondent but complainant cannot be denied their
rights especially when the respondent company itsell” considers this as
paid amount as per payment policy. Accordingly. the delay interest for
delay caused in handing over of possession shall be provided on the entire

amount for which the receipts have been issucd by the respondent,

- Ihe complainant is also seeking reliel of compensation for mental agony

and deliciency in scrvices along with litigation cost. For this the
complainant- allottee is entitled to claim compensation under Seetions
18(3) of the RERA Act which is 1o be decided by the lcarned
Adjudicating OfTicer as per seetion 71 and the quantum of com pensation
shall be adjudged by the learned Adjudicating Officer having duc regard
Lo the factors mentioned in Scetion 720 Also, the complainant is seeking
compensation for mental pain, agony, harassment and depression caused
lo the complainant and litigation expenses. It is observed that Ton'ble
Supreme Court of India in Civil Appeal Nos. 6745-6749 of 2027 titled as
“Mis Newtech Promoters and Developers vl Lid. Vis Steate of LLF, &
ors.” (supra, ). has held that an allottee is entitled to ¢laim compensation
& litigation charges under Scetions 12, 14, 18 and Scetion 19 which is (o
be decided by the learned Adjudicating Officer as per section 71 and the
quantum ol compensation & litigation expense shall be adjudped by the

learned Adjudicating Officer having due regard (o the factors mentioned

n~"
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N Seetion 72, Therefore, the complainant is free o approach the
Adjudicating Officer lor secking the aforementioned relicls.

461t is noteworthy 1o observe that complainant in reliel clause (v) and (vi)
has sought revocation ol registration and imposition of penalty, Perusal of
complaint lile reveals that  complainant has nol  mentioned the
grounds/reason for claiming said reliel, ‘These relicls dre neither pressed
nor argued during arguments, Also. there is no section in the RERD Act

that allows such reliels w/s 31. Hence, these are not allowed.
H. DIRECTIONS OF THF. AUTHORITY

47, The Authority hereby passes this order and issucs following dircetions
under Scetion 37 of the Acet to ensure compliance of obligation cast upon
the promoter as per the function entrusted Lo the Authority under Section

3HI) of the Act ol 2016:

+ Respondents  are directed 1o pay uplront delay interest  of
Rs 22.31.389/- 10 the complainant towards delay already caused in
handing over the possession within 90 days from the date of this order.

il The respondents shall issuc a Iresh statement of account 1o the

complainant incorporating therein the principles laid down in this order
within 30 days ol uploading ol this order,

L. Complainant shall aceept the offer of possession within next 30 days of

the receipt of fresh statement of accounts. Complainant will remain
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liable to pay balance consideration amount, il"any, 1o the respondents at
the time of actual/physical offer ol possession,
iv.  The respondents shall not charge anything from the complainant which
is not part of the agreement o sell
48.  Disposed of. File be consigned to record room aller uploading on the

websile of the Authority.,

DR. GEETA RATHEE SINGII
IMEMBER|

o

PARNEET SINGH SACHDEY
[CHAIRMAN]
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