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Complaint no. 543 of 2024
& 544 of 2024
VERSLUIS
M/S BPTP | imited
M-11. Middle Cirele, Connaught Cireus,

New Delhi-110001 - RESPONDENT
CORAM:  Parncet Singh Sachdev Chairman

Dr. Geeta Rathee Singh Member
Present: - None lor complainant.

Ms. Neha for Adv, Hemant Saini. Counsel lor the respondent,

ORDER (PARNEET S. SACHDEV-CHAIRMAN)

L. Both ol Captioned complaints are taken up together lor hearing as they
mvolve similar issues and are against same project of respondent  ~Park
Idite: Premium™. Sector-84, Faridabad. ‘This final order is being passed
taking complaint no. 543/2024 titled as Ankur Mchan & Surbi Mchan vy

BPFIP 1ad as lead case.

I;-J

Present complaint has been (iled by complainants under Scetion 31 of the
Real Fstate (Regulation & Development) Act. 2016 (for short Act of 2016)
read with Rule 28 of ‘The [aryana Real Vstate (Regulation & Development)
Rules, 2017 for violation or contravention ol the provisions ol the Ae¢t ol
2016 or the Rules and Regulations made thereunder. wherein it is inter-alia
preseribed that the promoter shall be responsible w [ullil all the obligations,
responsibilitics and lunctions towards the allottee as per the lerms agreed

between them.
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Complaint ng. 543 of 2024
& 544 of 2024

A.FACTS OF THE COMPLAINT AS STATED IN THR COMPLAINT
3. Facts of complaint are that he complainants had appliced for booking o
MTat with the respondent by paying Rs 2.5 Jacs in July.2000. Builger hury er
dgreement way exceuted between the parties on 10,01 2011 lor Nat no, K-
M3, having arey of P28 sq. . in project-Park |iite Premium. Sector-84.

Faridabag, Haryvang,

4. That as per clause 3 of 1he agreement, the project wag Lo be completed
within g period of 36 months with g Erace period ol 180 days alicr (he
CXpiry of the said 36 months for oblaining OCCupation  cerificale.
According 10 said clause possession ought to have heen given in [ipst
QUArer ol 2013 even if the T80 days prace period is included. Howeyver.
the project way not completed and no reason much less than o Feson
Sustainable in Jaw wyg given and no OCeupation certificate fid heen
granted by the competent authorily, Copy of Mat buyer agreement is

annexed gx Annexure A/l

- That the respondent started construction of the unit and Started raising
demands in e ol the construetion linked  plan opted by (he
complainant, | g milcstone in (he construetion linked plan, j.¢, casting of
9 floor slab was achicyed on 04.09.2012 and the demand was raised

decordingly by (he respondent. Complainan cleared the said demand on

Page 3 of 41 /1\/



.

Complaint no. 543 of 2024

. & 544 of 2024
VEO9.2012. 1rom the above, it is ¢lear that the construction lrom ground
floor 1o ninth floor was completed between 2L10.2011 and 04.09.2012,
L.e. 10 months. Despite completing the entjpe construction as cnvisaged in
the construetion linked plan within 10 months the respondent went in

deep slumber thercalter and lailed  to complete the construetion the

sundry dm-'ul'nmncnl_iuhx evenina period of 11) years.

That the complainang was lorced o [ile g complaint before (his Hon ble
Authority  which Was  registered  vide complaint  npo. 1353 2018,
Respondent contested the said complain by [filing written Statement
before (hig Hon bl Authority. 'I'he lon ble Authority  allowed the
complaint and dirceted (he respondent to handover (he Possession ol (he

unil. receipt of OCeupation certificate und pay uplront delay penally and

monthly delay interest tll handing over of possession. 'I'rye copy of

Judgment dated 09.10.2018 passed in complaint no. 178 of 2018 is

enclosed as Annexure A4

That the Hon*ble Authority had allowed (he complaint by dirccting he
respondent 1o offer possession in terms of principles laid down in iy
carlicr judgmeny passed in complaint no. F13/2018 titled Madhu Surcen

VS BPTP [ L1d. Copy of judgment is annexed as Annexure A/S.
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Complaint ng. 543 of 2024
& 544 of 2024
Phat the respondent Jailed 1o comply with Judgment passed by thig

llon“ble Authority due 1o which the complainant wasg compelied o (ile an
exceution petition which js stll pending. Lxeeution petition is registered
as-complaint no. 135209, During  the pendency ol exceution, the
respondent had made part payment ol Ry 4.02.703/- and Rs 5.79.730,-

totaling 1o Ry 982,432/ through post dated chegues,

That the respondent had issued an offer of possession vide letter dated
06.09.2023 which shows the payment ol' Rs 43,78,.627/- recetved from e
complainant. The complainant has however, paid Rs 29.91,877/- and the
differentia amount of R [3.86,713/- hag unlawlully been set off withoul
any basis, The demands which WETE contentious in the firg round of
litigation have Hlegally been shown as paid by the complainant und the
dmount so paid has been adjusted from the delay penaliy which the

Hon bl Authority had awarded in the first round ol litigation,

[0 That the statement ol account issued by the respondent IS one-sided,

arbitrary, Hlegal. illogical and inflated only o cause wronglul loss 1o the
complainant. The offer of possession is defective as it s accompanicd by
illegal demands/adjustments and is not binding on the complainant,

Headwise challenge 10 the adjustments made against specific heads are

being dealt with ag under:-
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Complaint no, 943 of 2024
& 544 of 2024

Cost escalation- Respondent had raised demand of R 7.33.0410)/-
lowards cost escalation which is inflateq. unjustified, tnrcasonable
and - derived by manipulating its books ol accounts by the
respondent, Ag per the agreement the project has (o be completed
and possession delivered in 2013-2014, There s no basis that has
heen supplied by Fespondent as w how (he COst escalation has been
calealated, Further. balance sheets of the company (he budgeted
Cost lor the entipe project was R 148.38,07.000/-. Ax il will e
revealed from the balanee sheets of the company the cosy actuaily
incwred againgt (he cosl ol material is same as the material cost
budgeted at thé (ime ol start of project. Actual cost of material
never excecded the budgeted ¢ost therefore, the complainant is no
liable to pay anvthing against (he purported cost esealation.

EDC, EEDC 1De- That the respondent has demanded and collected
Rs. 499026 from (he complainant (owards EDC and EEDC, 1he
Department of town and Country Planning issued license HO2 of
2010 1o develop the Project in question over the land measuring
L1.09 acres seetor 84 Faridabad, Haryana, Ag per the terms of the
license and (he dgreement entered between the respondent and he
stale government s per clause oncl(i) the Sspondent was (o [

external developmeny charges at the rate 139.00 lakhs PCr Oross

Page 6 of 41 T



Complaint no. 543 of-2024
& 544 of 2024
acre. Further in 1ermy ol clause 4 (he respondent was 1 pay
Rs. 20691300 (1wo crore six lakh ainety one thousand three
hundred) towards inlrastructure development charges. 'The bujlder
buyer asreement Was eniered between (he complainant and (he
respondent on 10th January 2011 and (he development charges of
Rs 150 per square [eet was 1o he charged by (he respondent lrom
the complainant towards external development charges, The Stage
government revised and linalized the external development charees
lrom 13900 Jakhs o 232.84  lakhs PErgross acre as per
sovermnment memo dated 25 May 2011, The respondent raised g
fresh demand of Rs. 330,018/~ on 07.06.2012 stating that the
sovemment has revised the EDC 10 442 40 Per square feet ang
therelore an additional dmount of” Rs, 292, 57 PEr square 1eet was
due and pavable by the complainant the complainani imnu:nl'iulri}
puid additional LEDC@i292 57 Per square [eel.

That the demand Was not accompanicd by any Supporting
document shuwing the demand off Rs 442 40 Per square feet by the
sovermnment. The respondent has overcharged the complainant on
decount ol PO, As per the demand by the government alier
Imalising ang enhancement 1he 1:pe chargeable was s 232.84
lakhs per gross acre. Ag per the Ticense the total ares ol the project

n
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Complaint no. 943 af 2024
& 544 of 2024
IS 11,094 acres The total ke leviable on (he project s

Is. 258312694 (23284000 1 1.094). I'he total saleable areq ol the
project is 876644 Square fect the 1oty demand of EDC s (o [
loaded on the (o] saleable area to arive al per square [eef charge,
In the present case, the 1KHe payable in terms of (he s fixed by
the governmen PCr square [eel s fipees 294.66 whereas. (e
respondent has charged rupees 442,40 towards EDC in the name ol
Lovernment. '|he respondent has overcharged the complainmm
the rate 142,29 PEr square [eet, The amount ol EDC paid in (he
year 2012 () 292.57 Por Sq. I't has been lying with the builder ever
siee as the same hag not been paid 1o (e State government, e
Complainant s entitled for interes; o the said amount Joy [hee
period the builder has used the said money withoyt depositing the
same with the siae sovernment, In sum, (he complainant submigs
that he is entitled for
() rewrn of amount overcharged along with Interest;
(i) interest - amount collected by ROt paid 10 the state
BOVErnment: (i) return he amount of EDC colleeted at (e
rate 292,57 per Square feet to be paid ag and when the (i
pending in the IHonhle High Cour regarding charging of
cnhanced  [IDC g decided,  The Govl. memo  dated

(4%

Page 8 of 41



Complaint no. 543 of 2024

& 544 of 2074
25.05.201] applicable on he PrEsent projeet is enelosed
herewith g Anmnexure A8, The rue copy of the affidavi
liled by the Departmeny of Town and Country Planning
dated 23.06.2023 pertaining o (he Present projeet in (he
CONLext of” EDCADC g enclosed herewith gy Annexure
AN, The allidavi clearly states that the entire LD i duc
and nothing has been deposited by the respondent with the
Government, The truc copy of the license lor the project is

enclosed herewitl a8 Annexure AT,

¢. Increase in Areg- Ag per the agreement the arca alloted (o the

complainant was 112g sq. 1. The respondent hag unilaterally ung
illegally shown the arca to be increased 1o 1239 se L and
demanded an additional amount of Rs. 210304/- in the Impugned
oler of possession. [t i submitted that there is no Supporting
document supplicd by the respondent 1o show (he inerease in the
arca. There js nothing provided by the respondent 1o show: that (he
arca sanctioned at the time ol entering into the dgreement and g (e
ttime of offer of possession is dilferent, 'Ihe sanctioned plan iy of
L128.00 sq. 11 therefore, the complainant is not lighle L pay lor the

purported mercased area.
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Complaint no. 543 of 2024
& 544 of 2024
d. Stamp Duty- That he deemed date of POSSESSIon was in (he vear

2013, The complainant is liabje (g Py stamp duty ay applicable i
the year 2013 and not in (he year 2023, The respondent is liable (o
pay the differential dmount between the ragey applicable in (he year

2013 and 2023.

-

GS'T- That it jg submitted that the complainant iy oy liable 1o ity
any {resh incidence ol tax dpplicd alter (he deemed date of
possession., ‘The demand OF Rs. 156368/~ against GS'T is lable 1o b
Set aside as the deemed date of possession had long passed by the

tme GS'T wag introduced by (he government ol India,

I, Agerieved by the aforesaid illegal demands of the respondent. (e
complainant had met (fye respondent several (jmes lor recalling (he
Impugned statement ol account and handing over (he peacelul possession
of the unit withou any lurther un_iuxlil'r::d and illegal demands, Tl date,
however, the saig demand has not been recalled rather (he respondent iy
threatening (he applicant with dire cansequences in case his demands are

not met. Thus, the present complaint,
B. RELIEFS SouGHT

12, That the complainant secks following relief and directions 10 the
respondent: -

-
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Complaint no. 543 of 2024
& 544 of 2024

Declare that the impugned offer of possession (Anncxure A-
6} is non-cst and illegal as it is conditional on pavment of
demands which are illegal, arbitrary and in violation of the
terms ol the agreement and the provisions ol the Act,
Declare that the complainant is entitled for monthly interest
payable till actual handing over of possession:
Dircet the respondent 1o pay the delay penalty caleulated (il
actual handing over of possession on the entire amoun paid

by the complainant:

Quash  the impugned offer ol possession/statement  of

account (ANNEXURLE A/7) more particularly  demands
against Cost scalation, Increase in arca. GST. dilTerential
stamp duty between 2013 and 2023 being illegal and against
the provisions of The Real Estate (Regulation  and
Development) Act, 2016:

Direct the respondent to refund with interest the amount
overcharged from the complainant in the name of EDC and
I,

Any other reliel which the Applicant is entitled for under the

Real listate (Regulation and Development) Act. 2016 and the

w”
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Complaint no. 543 of 2024
& 544 of 2024
Haryana State Real Fstale (Regulation & Development)

Rules, 2017.
C. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondent filed detailed reply on 28.10.2024
pleading therein:

13. Itis to be noted that the complainants had previously filed Complaint belore
the Ld. Authority bearing no. 178 of 2018 secking reliel of Delayed
pussession charges and challenging the charges like cost escalation, 1.
increasce in area cte. The present complaint is henee barred by the prineiple
ol res-judicata as the issucs raised by the Complainants vide the present
complaint has already been adjudicated and decided by the Authority in
complaint no. 178 of 2018. That the complaint no. 178 of 2018 was
disposed ol vide order dated 09,10.2018. A copy ol the order is already
annexed with the Complaint. Thus, the rights between the partics were
substantially, conclusively, and finally decided between the partics by the
[.d. Authority. That afier the complete adjudicating ol the relicls in a
previous complaint. the liling of the present complaint is barred by the
principle of Res Judieata. That once a matter is inally decided by o
competent lorum. no party can be permitted to reopen il in a subsequent
litigation. "The principle essentially follows the latin maxim that "Ros

Judicata pro veritate aceipitur" to "A matter adjudged is aceepted as true",
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Complaint no. 543 of 2024

& 544 of 2024
That in the previous complaint, the complainants sought the relicl of DPC,
alleged illegality of charges and their rights were duly and completely
adjudicated upon. The poliey of law is 1o prevent multiplicity ol
proceedings and one party shall not be vexed again and again. That i such

@ circumstance, the present Complaint could not have been filed. Present

complaint is barred by the principle of Res Judicata,

- That complaint is barred under order 11 Rule 2 of the Code ol Civil

Procedure. 1908, As noted above. the complainants had [iled a previous
complaint in which the issues were decided between the parties. The issue
regarding the stamp duty was not raiscd by the Complainants by filing the
previous complaint. Reliel of stamp duty charges were never raised by the
complainants vide the previous complaint therefore the same is barred by
Order 1 Rule 2, CPC. 1908,

Additionally. at this stage, the complainants had also filed an exceution
petition seeking enforcement of claims of the previous order. lenee, the
present complaint 18 barred and should not be entertained.

That the Original Allottee expressed her interest and willingness Lo purchase
a unit in the projeet of the Respondent known under the name and styvle ol
"Park Blite Premium”. Aecordingly, an application/ booking [orm was
exeeuted by the Complainants. A copy ol the Booking [orm  dated

28.07.2009 is annexed as Annexure 1.
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Complaint no, 543 of 2024
& 544 of 2024

[8. Consequently. the Original Allottee was provisionally allotted K-503.

19,

20).

[
=2

Tower K admeasuring 1128 sq. L. super built-up arca was allotted on the
basis ol the tentative layout plan, A copy of the Allotment Letter dated
16.12.2009 is annexed as Annexure R2,

That thercafier. the Original Allottee mutually, willingly, and voluntarily
entered into a Flat Buyer's Agreement on 10.01.2011. At this stage, 1t is
pertinent to highlight that the relationship between the partics was purely
contractual and flowed [rom the explicitly agreed terms and conditions of
the FBA. A copy ol the Flat Buyer's Agreement dated 10012011 is
annexed as Annexure 23,

That it is pertinent to highlight that it was agreed between the Parties that
the area ol the Unit s tentative and subjeet 1o change, as also agreed under

the FI3A.

. That it is submitted that the unit was later cendorsed to Mrs. Shakuntala Devi

and the endorsement form dated 06.12.2011 was exceuted between e

partics,

- That therealter, the unit was translerred [Fom the subsequent allotiee o the

present Complainants vide endorsement form dated 29.03.2012. A copy ol
the Lindorsement Form  dated 29.03.2012 s annexed and marked oy

Annexure RS,
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Complaint no, 543 of 2024
& 544 of 2024

23. That without prejudied o the maintainability challenged by the respondent

in the present complaint, it is submitied that the complainants being second
subsequent buyers, have no right to seek delay possession charges. That at
the time ol nomination of the complainants, the complainants were very
well aware of the actual status of the Project and having knowledge of the
existing status, the complainants willingly and voluntarily purchased the
unit in the project of the Respondent, That such prior knowledge, willing
and  sell=initiated  purchase of the complainants, without any protest.
amounts 1o acceptance ol the existing circumstances and the Complainants
cannot be allowed (o reap benelits by extracting monies  from  the
Respondent and  forgoing their complete satisfaction against the Unil
Henee, the Complaint is liable to be dismissed with costs agaimst the
complainants. Reliance is placed upon the judement pussed by Ton'ble
supreme Court in Laureate Buildwell Pyt Lid vs. Charanjeet Singh 2021
SCC Online SC 479.

That additionally. it is submitted that the charges against which the
Complainants secks refund. were also levied as per the agreed terms and
conditions ol the Buyer's Agreement. and the same were paid by the
Complainants without any demur whatsoever, That the present Complaint is
nothing but an attempt on part of the Complainants to seek wronglul vaing

over the wronglul loss of the Respondent.
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Complaint no. 543 of 2024
& 544 of 2024
That it is submitted that the due date of possession, as per clause 3.1, is 36
months Irom the date of issuance of the sanction letter ol the Colony with
180 days grace period. however, the same was subject to the Complainants
having complicd with the terms and conditions of the Agreement. [oree
majeure events and  other circumstances beyond the control ol the
Respondent.
At this stage. it is submitted that the benelit of grace has 1o be given as has
also been considercd by the 1d. Tribunal, Chandigarh in the case titled as
Emaar MGI¥ Land 1 td. vs [addi Praramjit Singh Appeal no, 122 of 2022
that if' the grace period is mentioned in the clause, the benelit of the same E

allowed.

- That throughout this period, the Respondents has faced grave dillicultics,

FThe Respondents were affected by circumstances beyond the control of the
Respondents, the benelit of which is bound to be given to the Respondents

in accordance with clause 10 of the FBA.

» That in the year 2012, on the directions of the Hon'ble Supreme Court ol

India, the mining activities ol minor mincrals (which includes sand) were
regulated. The Hon'ble Supreme Court dirceted the framing ol modern
mincral concession rules. Relerence in this regard may be taken [rom the
Judement of Deepek Kumear v, State of Haryana, (2012) 4 SCC 629, where
the competent authoritics took substantial time in [raming the rules in case

U —
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Complaint no. 543 of 2024

& 544 of 2024
where the process of the availability ol building materialy ineluding sand
which was an important raw material for the development of the said
Project became searce. 'The respondents no. 1 was laced with certain other
loree majeure eyents mcluding but not limited to non-availability ol raw
material due to various orders of Ton'ble Punjab & ITaryana High Court and

National Green 'I'ribunal thereby regulating the mining activitics. brick

kilns. regulation of the construction and development activities by he

Judicial authoritics in NCR on account ol the environmental conditions.

restrictions on usage of water, ete. It is pertinent 1o state that the National
Green Tribunal in several cases related 1o Punjab and Haryana had stayved
mining operations including in O.A No. 1712013, wherein vide (heder
dated 02.11.2015. mining activitics by the newly allotted mining contracts
by the state of THaryana was stayed on the Yamuna River bed. Thus, on
account ol several orders. directions passed by the various authorities/forum
hindered the development ol project. Ban by NGT vide order dated
19.07.2016 for 30 days. Ban by Environment Pollution Authority vide order
dated 07,11.2017 and 01.11.2019 for 90 days and 4 days respectively and
Bun by Hon"ble Supreme Court vide order dated 04.11.2019 tor 102 duys.

That in addition to the above. the congtruction was also allected by the acl
ol non-reccipt ol timely payment against the Unit. That is pertinent 1o note
herein that the Complainants have been in default ol timely payment of the

.-
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Complaint no 543 of 2024

& 544 of 2024
demands since the yery beginning. The list of all the demands raised and the
reminders issued are annexed herewith the reply. It is [urther submitted that
despite there being a number of defaulters in the Project. ‘including the
Complainants. the Respondent had o infuse [unds into the project and has
diligently developed the Project in question. [t must be noted by the LHonhle
Authority that despite the default caused, and occurrenee of circumslances
beyond the power ol the Respondents completed the construction ol (he
roject and reeeived an Oceupation Certificate on 21.08.2023. A copy ol the

) p £

Oceupaney Certificate dated 21.08.2023 is annexed as Annexure RS

. That thercalier the respondent offered the possession of the Unil 1o the

complainants on 06.09.2023. It is pertinent (o mention that vide letter dated
06.09.2023 rcgarding the offer of possession, the complamnants were asked
o make the requisite payment based on the Statement of Final Ducs and
complete the documentation required to enable the Respondent o initiale
the process ol physical possession of the unil. however the complainants
never turned up Lo take the possession of the unit.

That the complainants willingly and voluntarily did not take possession of
the unil or remit the balance sale consideration. The respondent had duly
mcorporated the compensation waiver in the offer of posscssion dated
06.09.2023. It is pertinent 0 mention herewith that the actual reccived [rom
the Complainant is Rs.29.91.878/- (Rupees Twenty Nine Lakhs Ninety One

o
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Thousand Vight I lundred and Seventy Light Only), wherein the Respondent
had already eredited compensation including GS'T waiver. cost escilution,
delay compensation @l0.70% ol Rs.23.69.143 (Rupees ‘Twenty Three
Lakhs Sixty Nine Thousand One | lundred and Lighty Three Only) in favour
of the Complainant. Further, the Respondents had sent an email dared
16.02.2024 as Reminder of Unig Ready for Physical Possession alier
completing  all  the documentary  and  linancial lormalitics  hut  the
Complainant failed (o take the possession. A copy of the offer Ol possession
dated 06.09.2023 is annexed as Annexure R9. A copy ol email tated
16.02.2024 is annexed as Annexure R10),

- That it is the Complainants who failed w take possession and make the
payment towards the due instalment demanded w Ih the offer ol possession,
That in turn. the Complainants filed 2 complaint belore the . Authority
lor the relicls of DPC and contesting the allied charges. As stated aboye.
gave a detailed linding on the levy of the charges as per caleulation Crileria
preseribed inan order dated 09.10.2018. Iherealier. in compliance with the
said order, the Respondent issued 4 letter dated 08.11.2023 as per the
lindings of (he authority. ‘That it is pertiment o note that the Respondent in
comphiance with the order ‘dated (9.1 L2018 has eredited (he dekived
compensation amount of Rs. 20.84.576 along with the GS'I' waiver, 1hat i
15 mentioned herein that an amaount 0l

N
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Complaint no. 543 of 2024
& 544 of 2024
Rs. 4.02.704 had already  been given 1o the Complainanis during the

Exeeution proceedings. N payoul amounting 10 Ry 379729 has also
been puaid 10 the complainanty vide cheques sent (o the complainants ilong
with the compliance letter and the said has been reecived by e
complainant gy iy evident Irom order dated 06.02.2024 M execntion no.
1353/2019, Copy of the compliance letter angd order is annexed s Annexure

R-11 and R-12,

- That the complainants were bound v make (he payment ol interest, 'I'his

oblication hys been noted under Section 19 (6) and 19 (7) of RIGRA

Act.2016,

- In addition to the basic sale price. the complainants also undertook o pay

additional charges such as 11D and 1DC. Cost scalation, inercase i ires,
stamp duty, ete, The complainants also had the obligation pav il there iy
any increase in rates by the government and the rate according 1o the change
IS super arca. The A wWas voluntarily exceuled by the complainanis,

Phat the terms of the FBA are sacrosanc and binding on (he Parties. |he
FBA being a contraet of a private nature was exeeuted between the partics
alter @ thorough reading and understanding of the terms and conditions
mentioned therein forming an integral part of the contract/ agreement. |'hus,

executing FBA binds (he partics by the terms and conditions enunciag e

T

therein,
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Complaint no. 543 of 2074
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36. That the respondent had placed on record No objection Certificate dated
04.03.2025 on record vide document filed in registry on 041.04.20235.01t is
stated that complainant has taken the physical possession of his unil on
(15.04,2025,

37. That vide order dated 07,04.2025 the respondent was direeted o 1ile an
allidavit categorically speeilying the heads under which charges have been
levied upon the complainant along with the detailed breakup.  the
compliance whercol is being done vide an application [iled in registry on
22072025,

D. ARGUMENTS OF COUNSEL FOR COMPLAINANT  AND

RESPONDENT

38, Ld. counsel for the partics reiterated the submissions made in their

written pleadings/reply.

. ISSUES FOR ADJUDICATION
39, Whether the complainants are entitled (o the reliel sought or not? 11 ves,

the quantum. thereol.

F. OBSERVATIONS OF THE AUTHORITY
40. - Firstly, the issue of maintainability of a sccond complaint before the Real
Estate (Regulation and Development) Act, 2016, founded on the same unit and

between the same partics. must be examined through the scttled doetrines ol
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finality ol adjudication, res judicata (including constructive res judicata), and
the doctrine ol election of remedics: all of which dre principles rooted in public
policy Lo prevent multiplicity of proceedings and conllicting decisions.

4l In the ordinary course, onee a competent authority has adjudicated upon o
dispute. particularly where the issucs, reliels. and cause of action substantially
coincide. a subsequent complaint would be harred by the doctrine of res judicata
under Section 11 of the Code of Civil Procedure. which. though procedural.
embodies @ rule of universal application. The Supreme Court has consistently
held that a party cannot seck a second bite at the cherry™ on the same cause ol
action; in Ireo Grace Realtech Pyt Litd v, Abhishek Khanna, 2021 AIR 437, it
was emphasised that where concurrent remedies exist. once a party clects and
pursucs one remedy. it cannot subsequently agitate the same gricvance aliesh,
The principle extends not merely to matters actually decided but also 1o those
which ought o have been raised in the carlier proceedings. thereby attracting
the doctrine ol constructive res judicata, In order to clucidate the latter issue, i a
complainant demands possession in a complaint. the same is awarded and he
obtains it, the issuc is settled, Now, at a later stage, he cannot file o fresh
complaint asking for delay interest. ‘That is a concomitant issuc. indelibly
connected 1o the original one. Hence it cannot form the basis of o lresh
complaint. The law ordinarily expeets that all consequential and ancillary relicls

arising rom the same cause ol action, including delay interest or compensation
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for delayed possession. ought (o have been elaimed in the same procecding, The
failure to do so attracts the doctrine of constructive res Judicata, as embodied in
Lxplanation TV to Scction 11 of the Code ol Civil Procedure, I'he Tlon'ble
supreme Court in Forward Construction Co. v. Prabhat Mandal (Regd.) (1986)
[ SCC 100. authoritatively held that matters which "might and ought™ (o have
been raised in carlier procecdings are deemed 10 have been dircetly and
substantially in issuc. and cannot be reagitated subsequently. Similarly, in
Gurbux Singh v, Bhooralal, (1964 7 SCR 831). the Court underscored that o
plaintilT cannot split claims arising from the same cause of action and pursue
them piccemeal in successive proccedings, In the above example. The doctrine
of clection would also operate. inasmuch as the complainant, having elected 1o
pursuc a  particular reliel” strueture in the earlier proceedings,  cannot
subsequently reconfigure the lis.

42, However, the bar is not absolute. A subsequent complaint may e
entertained where the carlier adjudication does not constitute a final decision on
merits, or where a distinet or continuing cause of action arises. 11 the carlicr
complaint was dismissed on technical grounds, or liberty was expressly eranted
to file afresh. the embargo ol res judicata would not apply. Further, where the
reliefs sought in the subsequent complaint are qualitatively  dilTerent. i

consequences arising post-adjudication. the complaint may survive serutiny.

“h
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43. Thus, the governing test is whether the sceond complaint is, in substance,
are-litigation of the same lis, or whether it is Tounded upon new lacts, 11l falls
in the former category, it must be rejected at the threshold in deference to
Judicial finality: il in the latter, the Authority would be justified in entertaining
it for the law does not foreclose legitimate gricvances arising [rom subsequent
CALISCH,

4. lactual position herein is that complainants had initially filed complaing
no. 1782018 titled as Ankur Mchan & Surbhi Mchan vs BIY1P [ .1d involving
primarily issuc/relief of possession and delay interest. Relicls sought in said
complaint are reproduced below Tor relerence :-

a. “That the respondents be directed to offer the possession of
alloted flat No, K-503 in Tower K as assured complete in all FeSpeCty
and thereafier to execiie the conveyance deced of the allotted flet firsthy by
giving delaved compensation from the date it was due in terms 0f
agreement and thereafter claim the halance sale consideration of 3% il
other permissible legal charges and 1o hand over the physical possession
of the flat with all amenities and facilities as asswred ar the time of
hooking and thereafier.

h. That the possession of the allotted flat be given forthwith without
any further delay and without raising any unjustifiable and wnsustainable
centand as the respondents were to hand over the physical possession of
the allotted flat complete in all aspects as agreed within a mevinm
period of 42 months and which period comes to an end on 31,01.20] 3.
Thus, the natural corollary of the same is that the complainanis are not
liahle for any escalation cost Jor a period bevond on 31.01.201 3. Suffice
it to submit that even as per of the Flat Buver's Agreement theve is no
reference to escalation cost heing charged from the complainants.

e That the respondents be directed not to raise any demand from the
complainants until and unless registry and comveyance deed af e
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allotied flat is being executed in accordance with Flar Buyer's Agreenent
and without raising any unsustainable and wiifustifichle demand
(. That the illegal demeand of the new and hisher incidence of lax
under Goods and Service Tay (GST) be not raised ad claimed me the
respondents from the complainants, Jor the sole reason that nevw resime
of taxation wnder the Goods and Service Tav Act came into force in the
Year 2007 i.e. during the delayed period and this new ineidence of lax is
higher than the earlier applicable tax. Had the complamants he alloted
the flat within the stipulated period of 42 months then they vwould hoave
heen liable to pay the lower tay () 12.5% where the scme product wnder
new tax regime of GST falls under the hisher taxable slab of 18%. The
complainants cannot be fastened with the licthility which has resulied die
lo aets and omissions of the respondents and the complainants were not
at fault in this regard. Claimine this new and higher incidence of tay firom
the complainants would amonnt to giving premium (o the respondents for
their various acts of Commissions and Omissions,
& That the respondemts be divected 10 give the henefit of delaved
possession to the complainants (@) Rs. 3 per sq. fi per month till the actiel
possession is given and taken thereafier alongwith interest,
i That the complaivienits be also avwerded interes) of everv montl of
delay possession, il the actual handing over of the possession.
i That all the demeaned of wtoney and taxes ete. shall not he exceed
bevond 31.01,.2013 Le. when the period of 42 months is completed, as the
complainants are not liable for making any payient for delaved period of
passession and the sole responsibility of the same as well af other
taxes/charges for delaved period is of the respondents only.
h. That the respondents be directed to provide all the facilities and
amenitics as asswred and promised (o the complainants,
i That the complainants have planned their varions persenal, family
and social events/functions on the basis of the timely delivery of the
possession with a hope that those memorable and cherish life meomenis
shall be celebrated at their new home, This Hon'ble A uthority mepy kindly
direct the respondents to pav compensation to - the comgplaimans for
causing mental agony. harassment, pain, sorrow and loss of precions
finie.
/. Thent the respondents be divected 1o compensate the complainants
on account of rent being paid by the complainants to the tune of Ry,
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16,000/~ PM. as they are compelled to live in rented accomniodition o

accownt of delaved possession. The respondents are liable 1o Jran this
compensation from the date of delaved possession till actual possession is
given and convevance deed is registered

k. That the complainants are also paving the mentfily instalment of
Rs. 15,975/~ per month alongwith the interest on account of home loan,

the respondents be directed to compensate the complainants for the same.

/. That the respondents be also directed (o refund the enhanced 110
amount of Rs. 3.30,008.96/-, which have been eot deposited from the
complainants and later on the same has been staved by the [Hon'ble
Court. The respondents have illegally retained that amount and heve not
returned the same: The respondents be directed 1o refimd the said amoint
alongwith the interest to the complainants,

1. Thai in case the respondents are not in position to hand over the
possession of the allotied flat as assured and complete in respect then the
complatnants be refunded theve whole amount alongwith interest «w 18%
P’M.

. Grant any other velief, whieh this Hon'ble Authority may deem fit
and proper in the peculiar facts and eircumstances of the instant case.

Aloresaid complaint was decided by the Authority vide its order dated

09.10.2018. Relevant part of the order is reproduced below lor reference:-

46,

“All other facts of this matter are similar to the facts of the bunch matter
decided by this Authority with lead case Complaint No. /| Jof 2018-
Madhu Sareen Vs, BPTP Lid. Al the complaints in this bunch maiter are
hereby disposed of with further directions that when offer of possession
i given by the respondents to the complainants, it shall be aee ot
by a statement of accounts which in turi shall be prepared keeping in
view the principle laid down by this Authority in Case No.1130f 2018-
Madhu Sareen V. BPTP Lid. The views expressed by respective
Members in thar Juelgment, however, shall stand as they are.

Disposed of "

In complaint no. 113/2018 titled as Madhu Sarcen vs BITP 1,

Authority had alrcady decided the issuc ol increase in SUper ared,  cosl

—,I/"
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escalation, GST. EDC&IDC and 11<DC, Respondent was [urther dirceted 1o re-

caleulate the demands and 1o issue a fresh §tatement of accouits., In ease ol non-
satislaction ol the revised statement of account, the complainants were given
liberty Lo approach again. Relevant part of the order is reproduced below for
relerenee:-

s a consequence of the above orders the Annexure-A onnexed
witlt offer of possession letter dated 21.03.2018 is hereby queashed
fo the extent so ordered, The respondents  are  directed o
recaleulate  the  amounts payable by the complainants  in
accordance with the aforesaid directions and issue them u fresh
offer of possession along with statement of accounts. I the
complainants are satisfied with the fresh statement of acconnts, e
Sresh demands made by the respondents they shell deposit the same

within 30 days of the receipt of offer of possession. If they are not
satisfied, they will have a rieht to approach this A authority aeain. "

47, In the present case, sinee liberty was expressively provided as above.
therelore the new complaint in question is being adjudicated in the present.

48, Pollowing the first deeision, the complainants initially filed exceution
complaint bearing no, 1353/2019 titled as Ankur Mchan & Anr, Vs BPIP 1
pending [or hearing on 16.07.2026. During pendency of the said exceution
complaint, respondent had issued oller of possession with statement ol account
in compliance of order under exceution on 06.09.2023. Oceupation certilicate
had been reeeived on 21.08.2023. Said ofler was not aceeptable to complainants
duc to the faulty/illegal (as cluimed by complainants) statement ol accounts

annexed with it Present complaint has been filed challenging the demands
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along with request for quashing the offer of possession on the basis of iHegal

demands itsell. As such. the issue ol ill

cgal demands has already been

adjudicated by the Authority in complaint no. 113/2018 decided on (09.10.2018.

In case of non-satisfaction that too particalarly qua the re-catculation of the

demands only, the fresh complaint in hand is maintainable. Any of the Sresh

demand/issue will not be adjudicated at this stage.

49,

Authority in order dated 16.07.2018 passed in complaint no. 1132018

had ordered to re-caleulate the impugned demands. Comparative chart of the

demands in terms of its adjudication by the Authority and re-calculation

s

provided by respondent is discussed in the table below for ready reference:-

Demands | Adjudication in Complaint no. | Disputed by

Increase
i Super
Area

FE32018

Accordingly. as per provisions
ol the Mat buyer agrecment
reproduced above. the super
area could be changed 1o the
extent of 13%. In the present
cuse the super arca has been
incrensed  from 1306 sl to
1402 sl which represents an
inercase ol aboul  7,5%,
therefore. the change in super
arca and the demund made in

accordance  with that s
covered by the Mat buyver
|agreement,  The  respondent,

therefore, is entitled 1o charge
lor the same at the apreed
rates.  This,  however,  will
Crenin subject to

the |

complainant in
complaint no:
543/2024

Area  has  been
increased from
1128 sq. 11w 1232
sy L.

Respondent
demanded
additional

Ks 2.10.304/- [or
the same.

No supporting

document supplicd
by respondent o
show that the area
sanctioned  at he
time o entering,
o the agreement
and the time  of
olfer ol possession
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Amount/justilication
reflected by the respondent
in s statemoent ol aecount

attached  with - ofler off
possession dated
06.09.2023

Clause 1,13 and 1,10 is

relerred by respondent in
its application  Iiled  in
registry on 22.07.2023.



(st
lisenlbatio
n

condition that the Tats and
other  components ol super
arca in the projecet have been
constructed  in aceordance
with the plans approved by the
department/competent

authoritics, To the extent the
of the enhancement in super
arca 18 found not 1w bhe in
accordance with the approved
plans: the respondent will not
be entitled 1o charge for the
same, The respondent shall
send a detailed and reasoned
communication o the allotiees

stating therein the details of

increased super area. A fresh
challenge belore this

Authority can accordingly be

made by any party il they so
desire.

The question that arise before

this Authority is whether the
cost  escalation  should  be
allowed up 1o the deemed date
wl possession i 06.11.2014

or up o actual date of offer of

possession i, 21.03.2018.

| Admittedly. almost entire sale

| " . i
Cconsideration was paid by the |

complainant 1o the
respondents up o the year
20020 No default on the part
ol the complainant in making
payment o the respondents
has been alleged with any
substantive evidenee.
Admittedly. the project has
been delayed by over 4 years
[or no fault on the part ol the
complamant. It is. therelore.

fir and just that the cost |

escalation, shauld he
calenlated only Irom the date
ol exceuting the lat buyver

dgreement Lo, 15.01.2001 up |

Complaint no. 543 of 2024

s dilTerent.

Rs 7.33.040/-

-No bhasis has been
supplicd by
respondent o
how the  cosl
escalation has been
caleulated.
-Complainant iy

s

not lable v pay
any amount
lowards cost
esealition, '
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Rs 1.82.138/-
{osl
given by respondent as per
sheet attached Iy
respondent m
application [ed in regisie
o 220072028,

escalition  waiver

iy



oF possession  afier  praee
| period e 06112014, No
escalation in cost ecan e
allowed — after  06.11.2014
because no justifiable reason
has been cited or explanation
| Oflered by the respondents for
such inordinate  delay — in
offering the possession to the
complainant. Now, comes the
ssue of  the basis ol
calculating the cost escalation,
The prices of steel. cement
and other COnsiruetion
materials Nuetnate widely, It
will  be o wvery  dillicul
aecounting  exercise 10 work
out the actual escalation in the
costs ol these materials during
the aforesaid period up 1o the
deemed  date  of oflering
possession. Necessarily,
thevefore.  some  standard
mdex  will  have 0 bhe
followed.  The  dispute s
whether CPWD or CLDC tahle
should be adopted. CPWD is a
public works department of
the Central Government. 1t is
presumed that they factor in
all Jacts and  circumstances
while revising cost index of
virious materials. This
Authority,  therelore.  orders
that the CPWD table shall be
[ollowed to caleulate
escalation in Cost al’
construction  between  the
period of Mat buyer agreement
and  the  deemed  date of

| (o the deemed date of delivery

| possession. These dates rm!}'|

vary moeach individual case
| being disposed ol through
this  common  order.  The
| respondent will recaleulate the
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| cost of escalation on the basis

Pawer

Back  up
installatio
n charges

Cost ol
Lileetrilic
alion &
STP
charges

esealation  in

and
revised
cost o the
complainants.  Further, these
caleulations will be made only
in-respeel ol incrcase in (he

ofabove  prineiple
communicate  the

cost  bevond  initial - 10%
because  10%  increase  has

already been accounted for in
the basic cost charged (rom
the buyers,

Acceardingly, this being u elear
stipulation made i the [Nt

Chuyers agreement that PBIC

el Rs. 25,0000 per KVA will
he payable. the demand of
Rs.1.25 lakhs raised by the
respondents in respect of the
lead  case.  therelore. iy

Justilied. Tt shall be caleulated

al the same rate in respect of
all other cases.,

The ordinary  meaning  of
buying an apartment in a
licensed and developed colony
means and implics that the
allottees when move into their
apartments it will e
clectrilied, it will have water
supply and its elMTuents will he
reated 1 accordance with the
prevalent law, ‘The additional
charpes proposcd 1o be levied
in this regard under ordinary
cireumstanees would not be

Justilied. Towever, sinee this

15 a0 specilie provision ol the
agreenmeint and bath the partics
have agreed and signed the
same, the complainants  arc
duty bound 10 pay 1o the
respondents for these
facilitics.  The  respondents
however shall convey 1o the
complainants the actual eost

Complaint no. 543 of 2024

Not  disputed  in
pleadings.

Not disputed in
pleadings.
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| Gs1

| incurred in clectrification and |
| installation ol (he ST, and |
| provata distribuie those costs
| dmongst all the apartments in |
| the colony. The actual pro-rata
COst 10 be worked oul in
respect ol cach apartnent anly
shall  he charged by (he
| respondents, ‘The basis ol such |
caleulations should also be |
conveyved to the complainants,
Further, the costs in these
regards  shall be  ealeulaed |
only upto the deemed date ul'|
| possession of the apartments,

e apartment has been
delayed by more than 4 yedrs.
Had it been delivered by the | tax

I| Admittedly, the delivery of Complainant is not
|!iuhlu o pay any
Iresh incidence of | sheet

|
|Justified period of delay, the
incidence of GS1' would not | the
have fullen upon the buvers: It | Ry
i the wronglul act on the parl
| of  respondent  in ot
delivering the project in time
due 1o which the additional
s has  become pavable,
CThere is no faalt of 1he |
IIJl'I]'I'J]‘.IhlfIl'u]lL'-L i this regard.
| For the inordinate delay by the
| respondent in delivering the
dpartments, the inctdence of
LGST should be borne by the
| respondent only. 1t is also
observed that the amount ol |
GST which is being |
| demanded may not actually he
|leviable on (he apartments |
| purchased by way ol |
(construction  linked  payment
| plans. 'The respondents would
e well advised 10 take the
opinion of GS'1 experts aboyt
the  quantum  of  (he Lax |
leviable in the situation in |
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Rs 90.271/- S Wiiver,
given by respondent s per
attached b
respondent in ils
application [iled in reisley
on 22.07.2025

applicd  afier
Thus,

demand  of
1,506,368/ iy
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which (he complainams are | |I
placed, hat adviee ol (e |
L EXperts may form g part ol the | !
| Lrecord of the respondent for |
Luse in futur,

|[ Serviee | Regarding  Sepviee Tax. | Not disputed  in
| Tax | ddvice of a serviee Ly expert | pleadings, |

| | should  be  aken about  he
| quantum - of sepvice
| payable  in o (e given -|
| circumstances by the ||
| complainants  up o jhe
deemed date of oflering the
| passession of the apartments,
' In accordance with the ddvice
oF the  expor(s whatever
| SCIVICC tax is payable up o |
the decmed dae or ulter of |
possession shall he demanded
| by  (he respondents  and
ecordingly will he paid hyv |
| the complainanis, |
|‘u’,f"|.'I' | Regarding the Vajye Added | Not disputed |'n|
| | Tax, an adviee of the [uxHuJum!ingH.
| | expert should be obiained and
| | communicated 1 the |
complainans along  with
| Cdetailed  justification thereof,
- Whatever amouny s worked ||
Lout by the wxation expert in |
| this repard shall be paid by the | |
| complainans. |
| Preferenti | Ihe demand on aceoung ol the

Not - disputed in|

|

| al Cprederential  Joeation charges | pleadings,
| location | accordingly is  justified. Jy |
| chargey | Shall, however, b calculated |

[ and  club | in decordance with the ruh:ﬂ| ’
| members | provided  in the  aforesaid

hip | clause. /
chirses

| Subs clase (¢) of Cliyse 21
| Provides  that cqp pirking
| | charges @ Rs.1.50.000, per
! cear parking  slot  shall he | }
.l L charped. The demands in this | |
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Club
Members
| hip

|| Charges

|
|| lDC&ID

|
¢
|
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| regard made hy the |
| Fespondents vide  theiy letier |
| dated 21.03.2018. therelore, iy ||
| Justified, |
|' Regarding ¢y membership | Ny disputed i
| charges,  (he club  is  an | pleadings.
important component of an
| apartmen complex,  Usually |
II the Construction of (jy club iy .|
done  with e help  orl
contribution from (e buyers,
I the full elup has come ing |
iu:-;EsLu:nuu, and the game is |
| Operational gy g likely 1o |
| beeome operational seon (he |
demand ol Rs.50.000/- shall |
| he discharped by  the |
L eomplainants, However, if the |
Cclub building iy et 1o he
|' constructed,  (he respondents |
 should  prepare 4 plan  for |
| completion ol {he ¢lub and |
- dentand money from members |
N instalmeniy up 1o the date
ol completion of e club |
| Hugarrﬂjing the external | Demand  wag ot Rs  1.69.008,25. {clause
| development charpes & 1DC 4 |accumpuniud by | 2.1 (a) referred) pefloeted
| specific provision has been any Supporting | by respondeny e er sheer
Iiniml-.: m sub  ¢layge (1) n!‘|dn¢|.um:n! showing | attaehed by respondent i
| lause 2.1 of ke dgreement by | the demand of R its application filed i
eorporating 4 Provision | 44240 Per square | registry on 22072005,

regarding Development | foe by the
| Charges, The lerm | povernment,
1

- Developmeny Charges used in | Respondent  pag |
s clause has been defined in overcharped (e |
elause 1,17 of the dgreement, | complainan on
| As per the provisions of the | account of 5D, |
agreement External | The 1 Pavable
Development Charge and 1DC | i rms ol the rate
|' 15 payvable by the complainant, | lixed by (he
CThe complainan have been | Bovernment per
making  payments iy this | Square: leet iy Ry
|[ regard in the past also, In the | 294,6:‘3_ whereas
lead - case Rs.1.96.004. 50 hirg | respondent lis
been  demanded by the charped Ry 442 40 |
respondent vide Jetier dated | pér square fteer |
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LR

charges

'El,ﬂ_‘a_H}IH towards "lixternal | towards EDC in

Development  Charges — and
L IDe. The lixiernal
Pevelopment Charges have 1o
be  paid  w  the  State
CGovernment for providing
varicty of external services,
The IDC. however. is (o be
used by the developer for
providing services within the
colony., I would  be
appropriate 1o direet that the
respondents shall separate the
demands  being  made  on
decount of EDC and TDC, The
basis ol caleulation of {he
EDC also shall be conveyed
by the respondent o the
complaint,

EDC charges as per  the
caleulations shall be paid by
the  c¢omplainant 1o the
respondent lor paving 10 the
Stiatle Government Authoritics,
Separale communication with
regard 1o 1DC shall be piven
by the respondent 1o the
complaints specilying therein
the reasons for charging the
| S,

Regarding  the  enhanced
externul development charpes
(BEDC) the matter s sub-
Judice  before  the  Hon'ble
Punjab & [Tarvana 1ligh Coury
Las L whether the State s
Justified in levying FLEDC, It
s ordered that 6 any amount
lowards. EEDC has  already
been  colleeted by the
respondent.  the  same  shall
cither be deposited with the
State Govermment or it shall
|'be kept in a separate [ixed
deposit. I Hon'ble High Coun

Accordingly. the due payable

Complaint no. 543 of 2024

the Mt ol
govermment.

Retwrn the amount
ol EDC colleeted
al the mye 292,57

per square feet 1o | its

be paid as  and
when the lis
pending  in  the
Hon hie High
Court  reparding
charging ol
enhanced LDC s
decided. True copy
ol the alfidavit
filed hy the
Department ol
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Rs 3.30.019% rénlected by
respondent  as per sheet
altached by respondent in
application
registry on 22.07.2025.
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decides against deposition of | Town and Country |
[the EEDC, then the said Planning dated
amount shall be refunded o 23.06.2023
| the complainants; and i the pertaining o the
courl decides that EEDC is to | present projeet in
be  paid  w  the  State | the  context of

Ciovernment then the | EDC/EEDC i5
(respondent shall deposit the | enclosed a8
sSame willy e Stale | Annexure A,

Government. I the money | Aflidavit el urly
collected on account o LEDC | states  that the
has already been  deposited | entire EEDC s due
|‘n'i1h the State Government, its | and nothing  hay
details will be conveyed 10 | been deposited by
cach of the complainants, 17| the respondent
no money has been colleeted | with the
as EEDC and the Hon'ble | government.

[ligh  Court declares it as
pavable in future then each
allottee will deposit the same
| proportionately,

Stamp Dealt below in para no, 44 of this order.,
Duty

| Charges

ML Actual possession of the unit has been taken by complainants on
03.04.2025. Now. complainants arc disputing stamp duty charges stating that
deemed date ol possession was in the year 2013, Complainant is not hable (o
pay the stamp duty charges ol 2023, Respondent is liable (o pay the dilTerential
amount between the rates applicable in the year 2013 and 2023, In respeet ol
stamp duty charges. it is observed that said charges were not ohjected at (he
time ol initial filing. It does not lind mention in the disposal order, At this stuge,
complainants cannot raise a fresh issue. Moreover, the stamp duty charges
are agreed fo be payable by complainants by virtue af clause 6.4 of agreement

-
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which reads as “The stamp duty, Statutory charges and registration charees aind
ncidental charges for the execution and registration of the convevanee decd or
any other documents required to be executed shall be salely borne e the
purchaser ',

Sl Inrespect of the disputed demand, Authority observes as (ollows:-

A. Demand for inereased arca- In respect of area, Au thority had speciticaily
held in the complaint no. 113/2018 as follows:-

“Accordingly, as per provisions of the flat buver agreement reprodieed
above, the super area could he changed to the extent af 13%. In the
present case the super area has been increased from 1306 sq.fi. (0 1402
s Sl which represents an increase of about 7.3%, therefore, the change
in super area and the demand made in aecordance with that is covered by
the flat buyver agreement. The respondent, therefore, is entitled 1o ¢haroe
Jor the same af the agreed rates. This, however, will remain sthject to
the condition that the flats and other components of super area in the
project have been constructed in accordance with the plans approved hy
the departiment/competent  authorities, 1o the oextent the of  the
cnliancement in super area is found not to be in accordance with the
approved plans, the respondent will not be entitled to charge Jow 1he
same, The respondent shall send a detailed and reasoned communication
to the allottees stating therein the details of inereased super area. A fiesh
challenge hefore this Awthority can accordingly be made by comv pertv if
they so desire.”

Charging for increased arca by the promoter was permitied on
basis of fulfillment of two pre-requisites: [irst. is that inercased area must
nol exeeed 15% ay specified in buyer’s agreement. Second. said increase
must be caleulated only in terms ol compounded approved plans. The
ratio ol inerease., i.¢. 9.21% is covered within limit preseribed in buyer’s

agreement, However, the sccond condition i.e. caleulation of this inerease
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Is not evidenced through the approved plan. No such plans have been
presented by the respondent. Occeupation Certifieate had been received by
the respondent on 21.08.2023 and (hercalier. ofior ol possession wag
made 1o complainants on 06.09.2023 raising the demand [or inereased
arca. Towever, the basis for this increase ic. the approved plins were
hever presented Lo Authority by the respondent. 'Therelore, 4 merc
humber cannot ipso facto allow the respondent Lo charge for increasced

arca. Hence. amount raised by respondent for the inereased area is ol

Justilied and complainants are not liable to pay the same,

- Demand ol cost escalation-In - respeet of cost  esealation charees.

Authority had in the complaint no. 113/2018 as follows:-

“The question that arise before this Authority is whether the cosi
escalation should be allowed up to the deemed date of possession ie.
06112004 or up to actual date of offer af poxsession Le. 21.03.2018,
Admittedly, almost entive sale consideration was paie by the complainan
1o the respondents up to the year 2012 No default on the part of the
complainant in making pavment to the respondents has been alleged with
any substantive evidence, Admittedly, the profeet has been delaved hy
over 4 vears for no fiault on the part of the complainant. It is. therefore,
Jair-and just that the cost esealation, should be caleutated only fiom e
date of executing the flat huyer agreement ie, 15,.01.2011 . e the
decmed date of delivery of possession after grace perviod ie. 06,1120/
Na esecalation in cost can be allowed afier 06.11.2014 hecause 1o
Justifiable  reason has  been cited  or explanation  offered by the
respondents for such inordinate delay in offering the possession 1o the
complainant. Now, comes the issue of the basis of calenlating the cost
escalation. The prices of steel, cement and other construction maferialy
STuctnate widely, It will be a very difficult accounting exercise to work
out the actual escalation in the costs of these materials during the
aforesaid period up to the deemed date of offering  possession,
Necessarily, therefore, some standard index will have to be Sollowed.
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The dispute is whether CPWD or CIDC table should be adopted, CPWD
is a public works department of the Central Government. It iy presumed
that they factor in all facts and circamstances wi ile revising cost index
of various materialy. This Authority, therefore, orders that the CPWD
table shall be followed to calenlate escalation in cost af construction
between the period of flat buyer agreement and the deemed dare of
possession. These dates may vary in each individual case being disposed
off through this common order. The respondent will recalenlate the cos
of escalation on the basis of above principle and conmmunicate the revived
escalation in cost (o the complainants, Further, these cateulations will he
made only-in respect of increase in the cost hevond initial 10% because
1% increase has already been accounted Jor in the basic cost eharoed

Jrom the buyers, ™

In this regard. as per builder buyer agreement’s clause no. 12,11, the
respondent was w0 justify  that price ol steel, cement and  other
construction materials got inercased more than 10% upto the due date ol
handing over of possession, Respondent failed to place anv information
or evidence in this reeard. Morcover. the respondent had already delaved
the project by 9 years. Accordingly, amount [or cost escalation is not
Justified and complainants are not liable to pay the same.

demand [or GS'I' charges- 1t s observed that GST came intlo picture in
July 2017, Whercas the deemed date of possession was in year 2013,
Allottee should not bear the burden of tax which has been introdueed
aller expiry of deemed date of possession, Complainant allottee shall not
pay the amount of GS'I' charges.
Demand for EDC & 1IDC charges-1t is observed that Authority had

dirccted the allottees 1o pay the same, Respondent was however dirceted
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to supply the justilication/basis ol charging the same. Respondent hus not
supplied the justilication of charging (at what rate it has been charged)
the same till date. In such a sitwation. the excess demanded by the
respondent stands quashed,

li. Demand lor EEDC charges- 1 is observed that prayer ol relund was made
initially in complaint no. 178/2018. Same has already been adjudicated in
its disposal order dated 09.10.2018. As such, issuc of LEDC iy still
pending belore Hon'ble Tioh Court of Punjab and [arvana, Partics are
dirceted 1o act in accordance with directions passed in order dated
16.07.2018 in complaint no. 113/2018,

52, In view ol aforesaid discussion. the Authority concludes that the oller of
possession dated 06.09.2023 issued by the respondent to the complainants was o
alid offer of possession as it was duly supported with Oceupation Certilicate
dated 21.08.2023. Complainants had raised objections towards the illegal
demands. Said objections/re-caleulations has already been dealt with at lenath in
para 43 and 44 of this order. Thus, the entitlement of delay interest of
complainants remains  restricted only upto valid oller of possession i
06.09.2023 only. Reliel clause (i), (ii), (iii). (iv) and (v) stands dealt with.

G. DIRECTIONS OF THE AUTHORITY

23, Hence, the Authority hereby passes this order and issues lollowing

dircetions under Section 37 of the Act Lo ensure compliance ol obligation cast
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upon the promoter as per the lunetion entrusted to the Authority under Scetion

3400 ol the Act ol 2016:

il

Respondent s dirceted 1o issue [resh statement of accounts to the
complainant within next 45 days in terms ol directions issucd in this
nal order,

Complainants are also dirceted 1o aceept the statement of account within
next 30 days of receipt of statement of account. il’ they conform to the
above directions with payment of outstanding due amount, il any,
Complainants will remain liable to pay balance consideration amount. if
any. o the respondent.,

There is no more any liberty granted to any party to approach this
Authority again vis-i-vis these complaints. ‘The liberty granted, relorred
Lo Supra was not cternal and was not on the subjective dissatislaction ol

the complainants.

>4.Disposed_of. I'ile be consigned 0 record room alter uploading on the

website of the Authority.

L T T T e

DR. GEETA RATHEE SINGII
[MEMBER]

e T L L] EEssEEEssaREEE Ty

PARNEET 8. SACIHDEY
[CHAIRMAN|
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