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BEFORE THE HARYANA REAL ESTATE REI]UTETORY
AUTHORITY, GURUGRAM

Complaint No. 361 of ZO1g
Date of First Hearing 26.0Z.ZO1g
Date of Decision 06.09.2019

Mrs. Ranjana Go;/al
Mr Naman Goyal
R/o E-1102, Sunr:ity Heights,
Sector-54, Gurugram.

Versus

M/s Emaar MGF Land Limited

Office at: ECE House,28, Kasturba Marg, New
Delhi- 110001

...Comlllainants

...Resp ondent

CORAM:
Dr. K.K. Khandel',val
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Mrs. Ranjana Goy'al
Mr. Nantan Goyal

Shri Ketan Luthra, legal
representative on behalf of the
respondent with Shri Ishaan
Dhang, Advocate and Shri
Ankit Mehta, Advocate

Chairman
Menrber
Menrber

Complainant in person
Legal representative on behalf of
the complainant

Advocate for the r espondent
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ORDER

1. A complaint dated 30.0s.2018 was filecl under Secrion 31 of the

Real Estate [regulation &deveropment) Act,z016 r:ad with rule

28 of the Haryana Real Estate (regulation and development)

Rules, 2017 lly the complainants Mrs. Ranjana Goyal & Mr

Naman Goyal against the promoter M/s Emaar MGF land

limited on account of violation of clause M {a) of the builder-

buyer agreement executed on 01.0s.2013 for unir no.GGN-11-

0302 in the project "Gurgaon Greens" for not giving possession

on the due date which is an obligation of the pro noter under

section tl (4) [a) of the Act ibid.

2. The particulars of the complaint are as under:

L.

2.

Name and location of the project

Unit no.

"Gu rgaon
sector 10

ccnr-r t-c
J.

4.

Un it area

Pro ject. area

1650 sq. f

13.531 ac

5. Registerred/ n ot registered Register

6. RERA registration no. 36 of 201

7. Date of'builder buyer agreement 01.0 5.201

Rs.92,86,I

IExclusive
Service Ta

Rs. 67,31,.

B. Total crrnsideration

9. Total amount paid by the
complainant

10. Payment plan Co n stru

)n Greens" in
0,1, Gurugram

-4302

ts4/-
€

EXJ

"t6e 
l-

ction Linked

-,

'es

of
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Pla n
11. Uate of delivery of possession. Cla use

months
grace
L.70.201

12. uetay of number of months f years
upto06i.09.20LB

Penalty clause * p.. b,,,1d..
buyer agreement dated
01.05.2013

1 year 11
days

t,3.
Cla use 16
per sq ft 

1

3. As per the detairs provided above, which have b ren checked

as per record of the case fire. A buirder buyer agreement is

available on record for unit No, GGN- ll-}3a}according to

which the possession of the aforesaid unit was to be

delivered by ar.fi.2015, The promoter- has fairer to deriver

the possession of the said unit to the co nprainants,

Therefore, the promoter has not furfired his committed

Iiability as o,n clate,

4' Taking cognizance of the compraint, the authority issued

notice to the respondent for firing repry and for appearance.

Accordingly, the respondent appeared on 26.07 2018, The

case came up for hearing on 26.07,2018,06.09 2018. The

reply has been fired on beharf of the resp.ndent on

20.08.2018.

months and 5

; [a)- Rs 7.50
per month

-36
months

,4 [a]
+5
period

(
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FACTS OF THE CASE

5. The information of the comprainant concern( d regarding

the respondent is a company and engaged in the rear estate

development. The respondents gave adver -isenient in
various reading newspapers about their forthcorning project
named "Gurgaon Greens,,, Sec 102, Gurugram. promising

various advantages like world crass amenities and timery

completion of the project etc.

6' Relying on the promise ancr undertakings gi zen by the

respondent in the aforementioned advertisernents, The

complainant has booked an apartment/frat nt. GGN-11-

0302 in 'Gurgaon Greens' sector 102, Gurugra n for totar

consideration of Rs.92,86,8 54/-which incrudes BSp, car

parking, IFI4s, crub Membership, pLC etc an i excrudes

taxes' 0ut of the totar sare consideration arlount, the

complainants made a payment of Rs. 67,3 1,3Cg/_ to the

respondent'ide different cheques on different da:es

7' That as per rrause M (a) of the Buirder Buyer l,greement,

the respondernt had agreed to deriver the possesr;ion of the

Flat within 36 months from the date of signing of the

Builder Buyerr Agreement with an extended pr riod of 5

months and accordingry the Frat had to be derivered tiil

I'age 4 of 77
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01'10.2016. The Respo,dent faired to deriver the possession

of booked unit on assurecl date of 01.10.2016.

B' That the terms of Buirder Buyer Agreement ,rrere totaily
unreasonabre and one sided a,d the compririnant were
ntade to sign the same.

9' That the comprainant regurarry visited the pro ect site but
was surprised to see that the constructio. war very srow.

The Respondent constructed the basic structure which was

linked to thr: payments and majority of demands were made

too early. It is pertine,t to note that 7so/o of tlre payment

was made to the respondent by 23.10.2015. The.e has been

very little progress in the construction of the p.oject after
erection of the civir structure as the structure arone was

related to the majority of the payments in the c(,nstruction

linked plan. This showed the respondent marrr fide and

dishonest motives.

10. The complainant submitted that the

receiving 7S o/o fapprox,J payment by

demands rajsed by him and despite

and reminders over phone calls and

complainants, the responclent have

respondent despite of

23.10.2015 of all the

of repeaterl requests

personal vir;its of the

failed to d tliver the

Complaint of 2 018
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possession of the ailottecr Frat to the comrrrainants by

assured date of 01.10.ZArc.

lt' As per the compensation crause i.e crause 1r; [a] of the

Builder Bul,gr Agreement crated 01.0s.2013. The respondent

agreed to pay compensation @ Rs 7.50/-per sq It per month

of the super area of the unit booked for the per od of delay.

In terms of carcuration of financiar charges, it r omes to be

approximately @ l.So/o per annum rate of irrterest and

whereas as per Builder Buyer Agreement & Dem ud Letters,

the respondent charges 240/o per annum interest on clelayed

payment. The comprainant raisecr the same ground of

disparity and unfair trade practise.

12. The complainant submitted that after making rbout 75%

payment to the respondent by 23.10.2015 stoptr ed making

the payments as the respondent was not sticr.ing to the

schedule for the delivery of the Flat.

The respondent continued to charge interest @ Z4o/o per

annum to the comprainants without adjusting the deray

compensatio,n amount or giving derivery of the bo rked flat.

13.ISSUES RAISED BY THE COMPLAINANT

I. whether the respondent has delivered the possession of

the flat to the complainant?

Complaint No of 2018
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II. whetherr the responcrent shourd be directed ro cancer the

agreement and refund the total amc unt of Rs

67,31,369/- along with the interest calcul fted @ 24oy,

per annum from the date of deposit of the s lid amounts

upto the date of the fiiling of the present casr thus a totar

sum of [{s 1,34,80,568/_

Whethen the respondent should be directed to pay

interest calculated @ 24o/o per annum on contpound rate

from the committed date of possession?

III.

IV. Whether the interest

respondr: nt @ 24o/o per

cost being demand ed by the

annum is unreasonab e?

Whether maintenance charges are excessive?

RELIEF SOUGH

I' To fully refund the amount paid by the c,mprainant

amounti,g to Rs Rs 67,31,369/- arong with the interest

for delay in possession calculated g.24o7o per annum on

compound rate from the committecr date of rossession

i.e.01.10.2016

V,

14.

or

Complaint of 2078
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To Provide irnmediate delivery of the flat alorLg with the

interest calculated @'Z4o/o per annum on compour d rate from

the committed date of possession i.e. ZA.0S.20lT.

II.

III.

To Provide Waiver on the

charged to the complainant @

And may also grant any other relief as

the Hon'ble Court in the circunrstances

REPLY

delayed paym:nt interest

24 o/o per annu m

deemed fit an I proper by

of the case.

IV.

To Prov'ide a compensation cost of Rs 5,0 ),000/- (Rs

Five Lacs Only] for the sufferings of mental agony,

harassnrent and physical torture i, the circu nstances of

the case,

To Provide a sum of Rs 30,000/- [Rs Thirty thousand

only) for cost of litigation.

The respondent stated that the present compla int is not

maintainable in law or facts. The Respondent submit ed that the

present complaint is not maintainable before this Hon,ble

Authority, The Hon'ble Authority has no jurisdiction to
entertain the present compraint. The Respondent tacl filled a

separate application for rejection of the complaint on the

groun d of j urisd;iction.

Complaint of 2 018
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1,6. The Respondent submittecr that according to Secti rn 17 of the

Act, the comprlaint pertaining to compensation irnd interest

under section 1,2,14,18 and section 19 of the the Real Estate

(Regulation & Development) Act, 2016 is mainti inable only

before the adjudicating officer.

The respondent also submitted that the complairrant has no

locus standi to file the present complaint as complaint can be

filled before the Hon'ble Authority only when the respondent

has committed any act in violation of provisions rf rhe Real

Estate IRegulation & Developrnent) Act,z016 rrnd/or the

Haryana Real Estate (Regulation & DeveropmentJ Rr. les,z0l7.

The Respondent submitted that the complainant had defaulted

in making payn'rents. In fact The complainant had b,roked three

units in projer:ts of the respondent namery unit n:. GGN-11-

0302 in Gurgaon Greens Project ancl unit nolG-08-c802 andlG-

0B-0601 in lrnperial Gardens Project. He also availed loans from

the bank and requested the respondent to adjust the funds paid

again unit No IG-08-0802 towards the other two urrits namely

GGN-11-0302 and IG-08-0601 so to clear the over dues. The

Respondent accepted the request of the Complainant.

The Respondent submitted that a Tripartite Agreernent dated

20.rc.2015 had also been signed between the cornplainants,

17.

18.

1,9.

Complaint of 2 018
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Respondent and Indiabulls housing finance ltd. copy of the said

Tripartite Agreement dated 20.1.0.2015 is annexed as Annexure

R/3 with the reply filled by the respondent, The saiJ agreement

clearly shows that lndiabulls housing finance ltd has a lien over

the property/subject unit and Incliabulls housing firLance Itcl is a

necessary and proper party for the purposes of ad udication of

the present case.

The Respondent also submitted that despite of ad'ersities and

non-payment by various allottees, the respondent has already

applied for ocr:upation certificate for few towers ir the project

including the l-ower wherein the unit in dispute is located and

in the balance towers, the structure works are c(rmplete and

. 
finishing workr; are going on and the respondent wi I endeavour

to offer possession within the timelines given to the authority.

The Respondent submitted that the Complainant signed the

Builder Buyer,{greement only after going through irll the terms

and conditions of allotment, The complainant never objected to

the terms and conditions. The same are valid, sullsisting and

binding betweern the parties.

21. The Respondent submitted that the as per usual commercial

practise in the industry, if the subject unit is eligiblr for the any

Complaint No of 201,8
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Complaint Nc . 361 of 2018

compensation as per the terms and conditions oi the Builder

Buyer Agreerrrent is adjusted only at the stage of lar;t instalment.

21, ISSUES RAISED BY RESPONDENT

I. whetherr this Authority has jurisdiction to try and decide

the present complaint.

ll. Whetherr the provisions of Real Estate [lLegulation &

Developmer-rt) Act,2016 are applicable in the facts and

circumstances of the case ?

Whetherr the present complaint is maintainable qua the

Respondent?

Whether complainant has defaulted in pet'formance of

his obligations under buyer's agreement?

Whether the complainants are investors?

Whether the complainant can demand refurd along with

interest as claimed in the complaint and also along with

possession of subject unit ?

Determination of issues:

After considering the facts submitted by the :omplainant,

reply by the respondent and perusal of recorc on file, the

issues wise findings of the authority are as under

r-i&t?H?
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III.

tv,

V.

VI.
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22. with respect to the first issue raised by the comprainant, the

authority came across that as per clause 1a [aJ c f apartment

buyer's agreement, the possession of the flat was to be

handed over withi, 42 months from th e date of
cor,mencement of construction fwith a grace period of 3

monthsJ upon receipt of alr project reratecr appr rvars. In the

present case, the due date of possession was r.(z.zor1 and

the possession has been derayed by one year se,zen months

and six days till the date of decision. The delay compensation

payable by the respondent @ Rs.7.S/_ per sq, ft. p:r month of

the super area of the said apartment as per crau ;e 16 (a) of

apartment buyer's agreement is held to be very nominal and

unjust. The terms of the agreement have been drafted

mischievousl,g by the respondent and are com rletely one

sided as al.so held in para 181 of Neelkamirl Realtors

Suburban Pvt. Ltd. vs. uol and ors. (w.p 273i of 2077),

wherein the Bombay HC bench held that:

"...Agreements entered into with individual purcl aserswere t'nvariably one sided, standard-ft rmat
agreements prepared by the builders/developer,: and
which were overwhelmingty in their favour with t njust
clauses on delayed delivery, time for conveyance to the
society, obligations to obtain occupationt/comp,etion
certificate etc. Individual purchasers had no sco )e or
power to negotiate and had to accept these one_;ided
ag reements."

Complaint of 2 018
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23. As the posserssion of the flat was to be delivered 1ry L02.2017

as per the clause referred above, the authority irr of the view

that the promoter has failed to

section 11(' )(a) of the Real

Development) Act, 2A16,which is

"17,4 T'he promoter shall-
(a) be responsible for all obligations, respons,bitities

and functions under the provisions of this Act or
the rules and regulations made thereunde^ or to
the allottees as per the agreement for salt,, or to
the association of allottees, as the case may be, till
the conveyance of all the apartments, p,ots or
buildings, as the case may be, to the allottees, or
the common areas to the association of ailottees or
the competent authori$t, as the case may be,
Provided that the responsibility of the prcmoter,
with respect to the struchtral defect or an), other
defect for such period as is referred to tn sub-
section {3) of section 74, shall cantinue evet after
the conveyance deed of all the apartments, p lots or
bui,ldings, as the case may be, to the allotttys are
eXe,CLtt€d,"

24. The complainant requested that necessary directions be

issued Lry the authority under section 37 of the Act ibid

to the promoter to comply wlth the provisiors and fulfil

obligation which is reproduced below:

37, Powers of Authority to issue directions

The Authority may, for the purpose of discha ^ging
its functions under the provisions of this Act or rules
or regulations made thereunder, lssue such
directions from time to time, to the promote.s or
allotte'es or real estate agents, as the case may t)€, as

fulfil his obli6ation under

Estate [Regrrlation and

reproduced as rnder:

Complaint of201B
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it may consider necessary and such direction; shall
be binding on all concerned.

25. with respect to the second issue, the Responclent cannot be

directed to cancel the Builder Buyer Agreement and Refund

total amount paid by the complainant as the project is almost

complete and the Respondent has committed to deliver the

possession of the project by 31 December 2018.

26. with respectto the third issue raised by the corrplainant, as

the promoterr has failed to fulfil his obligation under section

11, the promoter is liable under section 1B(1J proviso to pay

interest to the complainant, at the prescribed rat: i.e 1,0.450/o,

for every mr:nth of delay till the handing over o'possession.

Section 1B[1) is reproduced below:

"18.[1) l_f the promoter fails to complete or is unable to
give pos:;ession of an apartment, plot or building, - (r)
in accordance with the terms of the agreement fcr sale
or, as the case may be, duly completed by the date
specified' therein; or (b) due to discontinuance tf his
business as a developer on account of suspensitn or
revocation of the registration under this Act or ft r any
other re'ason, he shall be liable on demand tt the
allottees,, in case the allottee wishes to withdraw from
the project, without prejudice to any other remedy
available., to return the amount received by him in
respect of that apartment, plot, building, as tht case
may be, with interest at such rate as may be prexribed
in this behalf including compensation in the manuer as
providea' under this Act:

Providea' that where an allottee does not intetd to
withdravt from the project, he shall be paid, Ly the

Complaint No of 2 018
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promoter, interest for every month of delay, till the
handing over of the possession, at such rate as nay be

prescribed,

The complainant reserves his right to seek :ompensation

from the promoter for which he shall m ake separate

application to the adjudicating officer, if require 1

27. Findings of the authority

Keeping in view the present status of the project and

intervening circumstances, the authority is of tre considered

opinion that the respondent has failed tc deliver the

possession of the apartment number GGN-11-03A2 to the

complainant by the committed date i.e, 01.1,0.2016 as per the

said agreement and the possession has been delayed by 1"

year 11 months 5 days till the date of decision ie.06'09'201,8.

Thus, the complainant is entitled to interest at prescribed

rate for e\/ery month of delay till the handir:g over of the

possessiorr. The complainant intended to 66p1inue with the

said projer:t and is seeking interest at the pres :ribed rate for

every month of delay till actual date of ha rding over of

possession. Further, the respondent has submitted during the

oral argunrents that the construction of the prrject is almost

complete and they shall offer the possession of the unit to the

complainant by December 2A18.

Complaint of 2018
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28. Decision and directions of the authority

After taking into consideration ail the mate ^iar facts as

adduced and produced by both the parties, the authority
exercisirg powers vested in it under section 3", of the Real

Estate fRegLrration and DeveropmentJ Act,2016 hereby issues

the following directions to the respondent in th: interest of
justice and fair play:

til The respondent is duty bound to halrd over the

possession of the said unit by 31,t Deccmber- 201,8

as committed by the respondent.

The respondent is duty bound to pay the interest at

the prescribed rate i.e. 10.4so/o for every month of
delay from the due date of possession

i.e.14.01.2017 till the actual date of hanc ing over of
the possession.

If there are any dues against the omplainant, the

interest amount shallbe adjusted first :rgainst the

duesr and after- satisfying the dues, the promoter

shall make payment to the complainant before loth
of every coming month.

(i i)

29. The order.is pronounced.

tj&rutru
S'rRuGilA\l
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I Complainr Nc.36t of 20tB

30, Case file be consigned

31. Copy of this order be

to the registry.

consigned to reg.istry

(Samir Kumar)
Member

Haryana Real

Dated:-06.0 9.2OIB

(Subhash Chander Kush)
Mem ter

* l- {.r*"'iYT" " '
(Dr. K.K. Khandelwat)

Chairman
Estate Regulatory Authority, Gun rgram
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HARYANA REAL ESTATE REGULATORY AUTHORITY 

GURUGRAM 

 
 

 New PWD Rest House, Civil Lines, Gurugram, Haryana         नया पी.डब्ल्य.ूडी. विश्राम गहृ, सिविल लाईंि, गुरुग्राम, हरियाणा 
 

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016  
Act No. 16 of 2016 Passed by the Parliament 

भू-संपदा (विनियमि और विकास) अधिनियम, 2016की िारा 20के अर्तगर् गठिर् प्राधिकरण  
भारर् की संसद द्िारा पाररर् 2016का अधिनियम संखयांक 16 

 

 PROCEEDINGS OF  
THE  DAY 

 

Day and Date  Thursday and 06.09.2018 

Complaint No. 361/2018 Case titled as Mrs. Ranjana Goyal 
& Another V/s M/s Emaar MGF land Ltd. 

Complainant  Mrs. Ranjana Goyal & Another  

Represented through Complainant in person with Shri Naman 

Respondent  M/s Emaar MGF land Ltd. 

Respondent Represented 
through 

Shri Ketan Luthra, legal representative  on 
behalf of the respondent with Shri Ishaan 
Dang, Advocate and Ankit Mehta, Advocate 

Last date of hearing 26.7.2018 

Proceedings 

 

The project  is registered. 

 

                   Rejoinder filed by the complainant. Copy given to the 

respondent.  The counsel for the respondent alongwith representative of 

the company made a statement that the construction of the project is 

almost complete.  They assured that they will give possession of the unit 

by 31.12.2018 so the amount cannot be refunded to the complainant  but 

the respondent is bound to give interest at the prescribed rate i.e. 10.45% 

on the amount deposited by the complainant for every month of delay from 

the due date of possession i.e. 1.2.2017 (42+3=45) as per clause 14 (a) of 

the Builder Buyer Agreement dated  1.5.2013.  If the possession is not 

given on the date committed by the respondent then the complainant shall 



HARYANA REAL ESTATE REGULATORY AUTHORITY 
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be at liberty to further approach the Authority to avail the remedy under 

the provisions of the RERA Act.  If at all there are any dues against the 

allottee, the interest amount shall be adjusted first against the dues and 

after satisfying the dues, the promoter shall make payment to the allottee 

before 10th of every coming month. The complaint is disposed of 

accordingly.  Detailed order will follow.  File be consigned to the Registry. 

 

Samir Kumar  
(Member) 

 Subhash Chander Kush 
(Member) 

 Dr. K.K. Khandelwal 
(Chairman) 
   6.9.2018 
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