A

WHARER

s GURUGQAM Complaint no. 4960 of 2024 and 2 others

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Order promounced on: 07 04,2026

NAME OF THE BUILDER M/s Green Hclghts Pyl
e Fe T TR E N — Ltd
PROJECT NAME: Bami City Centre | APPEARANCE
1 | CR/4960/2024 Henu Nagpal Vs, Green Height | Advocate Garvit {J':l.l]':-l:]
Projects Private Limited {Complainant)
Advocate Harshit Batra
{(Respondent)
2 |CR/4961/2024 | Kamal Magpal Vs. Green | Advocate Garvit Gupta |
Height Projects ( Complainant)
Advocate Harshit Balm
(Respondent)

3 L CR/LO98 /2024 Mamta Yadav and Hemendra | Advocate Garvit Gupta
Prazad Yadav V& Green Height | [Compliainant)

Frojects Private Limited Advocate Harshit Batra
[ Respondent)
CORAM:
Shr Aron Kumar Chairman
Shri Phool Singh Saini Membaer
ORDER

This order shall dispose of all the 3 complaints titled as above filed before this
authority in Form CRA under section 31 of the Real Estate [Regulation and
Development) Act, 2016 (hereinafter referred as "the Act”) read with rule 28
of the Haryvana Real Estate [Regulation and Development] Rules, 2017
(hercinafter referred as “the rules”™) for violation of section 1 1{4)(a) of the Act
wherein it is-inter alia prescribed that the promoter shall be responsible lor
all its obligations, respongibilities and functions to the allottees as per the
agreement for sale executed inter se between parties,

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the projects,
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namely, ‘Bani Cenre Point’ being developed by the same respondent-promoter

i.e, M/s Green Heights Pvt. Ltd, The terms and conditions ol the builder
buyer's agreements that had been executed between the parties inter se are
also almost similar. The fulcrum of the issue involved in all these cases
pertains to failure on the part of the respondent/promoter to deliver timely
possession of the units in question, seeking award for delayed possession
charges and other reliefs.

. The details of the complaints, reply status, unit no., date of agreement, plans,
due date of possession, offer of possession and relief sought are given in the

tablehelow:

Assure | 2 “That First Party shall pay to the Second Party an Assured Return-cum- |
i E:l ol guaranteed Lease Rent at the rate of Rs.95.47 /- per 8q. FL. (Super
Claitise Area) Le. Rs.45730/- (per month on 95% of the basic sale price
i.e., on the amount received by the First Party w.ef. 08.12.2017
against the Commercial Space(s) allotted to the Second Party for
the period up to the date on which an application for obtaining
occupation certificate is submitted by the first party, and
thereafter Rs.97.87 /- per sq. ft. (Super Area) Le, Rs.46.880/- per
month for 36 months upon offer of final possession and from the
date of receipt of 100% basic sale price along with other charges,
shall be paid as guarantecd lease rent.

Pussess | 7, TIME IS ESSENCE
ui:':;r “The promoter shall abide by the time schedule for completing the
project s disclosed at the time of registration of the project with the

Authority and towards handing over the Premises along with parking
(If uppiicuble) to the ullottee [s] and the commoen areas to the
Association of allottees or the competent authority, as the case may
be, as provided under Rule 2{1) {f) of Rules, 2017."

9. POSSESSION
“9.1 SCHEDULE FOR POSSESSION OF THE COMMERCIAL UNIT:

(4] The Promoter agrees and understunds that tmely delivery of
possession of the Commercial unit along with parking (if
applicable] to the Allottee(s) and the common areas of the
association of ullottees or the competent authority, as the case
may be, is the essence of the AgreementL.

The Promaoter assures to hand over possession of the Commercial Unit
| along with parking (if applicable) as per agreed terms aid conditions
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4. The aforesaid complaints were filed by the complainants against the promoter
onaccount of violation of the builder buyer’s agreement executed between the
parties inter se in respect of said units for not handing over the possession by

the due date. In some of the complaints, issues other than delay possession
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charges in addition or independent issues have been raised and consequential

rediefs have been sought.

The delay possession chargesto be paid by the promoter is positive obligation
under proviso to section 18(1) of the Act in case of failure of the promoter to
hand over possession by the due date as per builder buyer's agreement.

It has been decided to treat the said complaints as an application [or non-
compliance of statutory obligations on the part of the promoter/respondent
in terms of section 34(f) of the Act which mandates the authority to ensure
compliance of the obligations cast upon the promoters, the allottees and the
real estate ‘agents under the Act, the rules and the regulations made
thersunder,

The facts of all the complaints liled by the complainants/ allottees are also
gimilar, Out ol the abeve-mentioned cases, the particular's of lead case
CR/4960 /2024 at serial no. 1 titled as Renu Nagpal Vs. M/s Green Heights
Pyt Lid. are being taken inte consideration for determining the rights of the
allottees qua delay possession charges, and other reliefs sought by the

complainants,

A. Unit and project related details.

8. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay penod, if

any, have been detailed in the following tabular form:

CR/4960/2024
8. No. |Particulars | Details
1. Name of the project “Baani Centre Point”, Sector — MID,
Urban Complex, Maneésar, Gurugram
2, Project aren 2.681 acres
Nature of the project Commercial
+, DTCP license no. and | 59 of 2009 dated 26,10.2009 valid up to
| validity status 12.09.2020

Tage T ol 6B
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Name of licensee

Complaint no. 4960 of 2024 and 2 others

M /s Paradizse System Pt Ltd.

B,

RERA Registered/ not
registered

Registered vide regd. no. 187 of 2017
dated 14.09.2017
Valid up to 13.09.2019

Linit no.

LG-072, Lower ground floor
{Page no. 42 of complaint)

i,

Unit area admeasuring

217 sq. b (Carpet area)
479 sq. L (Super area)
(Page no. 42 of complaint)

Date of allotment letter

07.12.2017
{Page no. 68 of the reply)

1.

Date of execution of
memorandum of
understanding

1512.2017
{Page no. 28 of the complaint)

11.

Date of execution of
commercial space
buyer's agreement

01.08.2019

(As per stump paper at page no. 36 of
complaint and the same is admitted by
the respondent in itsteply at pageno. 78
of reply)

12:

Assured return clause

2."That First Party shall pay to the Second
Party an  Assured  Return-cum-
guaranteed Lease Rent al the rate of
R5.95.47/- per 8q. FL (Super Area) i.e.
Ry 45 730/ (per month on 95% of the
basic sale price ie., on the amount
received by the First Parly w.ef.
08.12.2017 against the Commercial
Spuce(s) allotted to the Second Party
for the period up to the date on which
an  application.  for  obtaining
accupation certificate is submitted by
the first party, and theredfter
Rs.97.87/- per sq. ft. (Super Area) Le.,
Rs46,880/- per month for 36 months
upon offer of final possession and
from the date of receipt of 100% basic
sale price along with other charges,
shall be paid as guaranteed lease rent.
{Page no. 31 of the complaint]

13

Possession clause

7. TIME IS5 ESSENCE
“The promoter shall abide by the time
schedule for completing the project as

Page 8 ol 6B
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disclosed at the time of registration of the
project with the Authority and towards
handing over the Premises along with
parking (If applicable) to the allottee [5)
and the compron areas to the Association
of allottees or the competent authority,
as the case may be, as provided under
Rule 2(1) (f) of Rules, 2017."
9. POSSESSION

"9.1 SCHEDULE FOR POSSESSION OF
THE COMMERCIAL UNIT:

{A) The:  Promaoter  agrees  and
understands that timely delivery of
possession of the Commercial unit
along with parking (if applicable}
tor the Allottee(s) and the common
areas of the association of allattees
ar the competent authority, as the
case may be, is the essence of the
Agreement
The Promoter assures to hand aver
possession af the Commercial [nit
along with parking (if applicable}
as per agreed terms and conditions
unless there is delay due to force
majeure’, Court orders, Government
policy/guidelines, decisions
affecting the regular development
af the real estate project”

(Page ne. 47 af the complaint)

14, Due date of possession | 01.02:2023
15: Total sale’| Rs.63,02.250/-
consideration (As per Schedule-C, (payment plan) at
page no. 65 of complaint)
16. Amount paid by the | Rs.5587,099/-
complainants (As alleged by the complainant at page
no. 23 of complaint and as per receipt
information at page no. 26 & 27 of
complaint)
ks Occupation certificate | Not obtained
18 Offer of possession Not olfered
T Assured return paid Rs. 18,18,874/-

Pape 9 of 68
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B. Facts of the complaint

The complainants have submitted as under:

That the respondent offered for sale units in a commercial complex known as
‘Baani Centre Point" which claimed to comprise of commercial units, car
parking spaces, recreational facilities, gardens etc. On a piece and parcel of
land situated in sector M1D, Gurugram, Haryana. The respondent also claimed
that the DTCP, Haryana had granted license bearing no. 59 of 2009 on a land
area of about 2.681 acres in village Lakhnaula, Tehsil Manesar, Gurugram to
its associates companies: for development of a commercial colony in
accordance with the provisions of the Haryana development and regulation of

urhan areas act, 1975 and rules made thereunder in 1976.

10, That the complainant received a marketing call from the office of respondent

11.

in the month of august, 2017 for booking in commercial project of the
respondent, "Baani Centre Point’, situated at sector M1D, Gurugram. The
complainant had also been attracted towards the aforesaid project on account
of publicity given hy the respondent through various means like various
brochures, posters, advertisements etc. The complainant visited the sales
gallery and consulted with the marketing staff of the respondent. The
marketing stalf ol the respondent painted a very rosy picture of the project
and made several representations with respect to the innumerable world
class lacilities to be provided by the respondent in their project. The
marketing staff of the respondent also assured that either the unit would be
rented by the respondent itself within 3 years or that the respondent would
handover the possession of the unit on timely basis.

That the complainant, induced by the assurances and representations made

by the respondent, decided to book a commercial unit in the project of the
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respondent as the complainant required the same in a time bound manner.
This fact was also specifically brought to the knowledge of the officials of the
respondent who conlirmed that the possession of the commercial unit to be
allotted to the complainant would be either positively handed over within the
agreed time frame or the unit would be leased by the respondent

That as per payment plan sent by the respondent, the total sale consideration
was to be paid in three instalments, Le., at the time of booking; within 21 days
from the date of booking and on offer of possession. The complainant
accordingly at the time of booking made the payment of Rs.10,00,000/- on
30.11.2017. The respondent issued the receipt dated 07.12.2017 confirming
the payment of rs.10,00,000/- received by it from the complainant. The
complainant thercafter based on the requests of the respondent made another
pavment of Rs4587,099/- on 07.122017. The said payment was
acknowledged by the respondent vide [ts receipt dated 07.12.:2017. The
respondent vide the said issued receipts intimated the complainant of the fact
that a unit bearing no. LG-072 on lower ground floor admeasuring super aréa
ol 479 s4. ft. Has been allotted to the complainant in the said project of the
respondent.

That a copy of the memorandum of understanding was shared by the
respondent  with  the complainant. Vide the said memorandum  of
understanding, it was proposed that the total sale consideration of the unit
was B5.56,08,611 /- Moreover, as per-clause 2 of the said mou, the respondent
promised to pay an assured return of Rs45,730/- per month to the
complainant on the amount received until the application for obtaining
occupation certificate is made by the respondent and thereafter an amount of
Rs46,880/- per month was to be paid for 36 months upon offer of final

POSSESSION.
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4. Thast it was specifically made known to the com plainant that the possession of

16,

17.

the unit would be offered fhanded over to the complainant by 30.06.2020. The
complainant was also assured by the respondent that as per clause 2 of the
MOU, it was specifically observed that the offer of possession was to be made
by the respondent to the complainant and only thercafter, the respondent
would either lease the unit in question or would hand over the possession,
subject to the stopping of payment of the assured return amount. Since the
complainant had already parted with a huge amount, she was left with no
other option bul to aceept the terms of the memorandumi, The complainant

telt trapped and had no other option but to si gn the dotted lines,

- That as per clause 12 of the MOU, an sgreement to sell was th ha executed

between the complamant and the respondent. It was agreed vide the said
clause that both the parties would be bound by the terms of the agreement,
The complainant vide several telephonic conversations and meetings
requested the respondent for execution of the commercial space buyer’s
agreement in respect of the said unit, However. no salisfactory response was
ever received from the respondent. Thereafter, upon receiving several
reminders from the complainant, the respondent finally agreed to execute the
commercial space buyer's agreement. A copy of the commercial space buyer's
agreement was shared with the complainant, which was a wholly one-sided
document containing totally unilateral, arbitrary, one-sided, and legally
untenable terms favoring the respondent and was totally against the interest
of the purchaser, including the complainant herein.

That the complainant made vocal her ohjections to the arbitrary and unilateral
clauses of the commercial space buyer's agreement to the respondent. The
complainant repeatedly requested the respondent for execution of the
commercial space buyer's agreement with balanced terms. However, during

such discussions, the respondent summarily rejected the bonafide request of
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the complainant and stated that the agreement terms were non-negotiable
and would remain as they were. The respondent/promoter refused to amend
or change any term of the pre-printed buyer's agreement and further
threatened the complainant to forfeit the previous amounts paid by, The
complainant had made complete payment before the execution of the
agreement. Since the complainant had already parted with a complete amount
of the sale consideration, she was lelt with no other option but to accept the
lopsided and one-sided terms of the commercial space huyer's agreement.
Hence the commercial space buyer's agreement dated 01.08.2019 was
executed.

That despite having made the MOU and the agreement containing terms very
much favorable as per the wishes of the respondent, still the respondent
miserably  failed to abide by its  obligations thereunder. The
respondent/promoter even failed to perform the most fundamental
obligation ol the agreement which was to complete the construction of the
unit within the promised time frame, make payment towards the guaranteed
retur.

That as per clause 7 of the commercial space buyer's agreement, the
possession was to be handed over by the respondent to the complainant as
per the timeline disclosed by the respondent at the time of registration of the
project. Az per the information discloséed at the time of registration by the
respondent, the due date of the completion of the project was 30.06.2020.
Therelore, the due date of handing over of possession lapsed on the aforesaid
date.

Furthermore, it was agreed vide clause 9 of the agreement that the timely
delivery ol possession of the unit was the essence of the agreement and that
the respondent was to handover the possession of the unit as per the agreed

terms and conditions.
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That since the time period to handover the possession stated by the

respondent in the commercial space buyer's apreement had lapsed, the
complainant requested the respondent telephonically, and by visiting the
office of the respondent to update her about the status of the project. The
representatives of the respondent assured the complainant that the
respondent would keep on making the payment towards the assured return
amount and would take all possible efforts to complete the construction. The
respondent has continuously been misleading the allottees including the
complainant by giving incorrect information and timelines withinwhich it was
to hand over the possession of the unmit to the complainant. The
respondent/promoter had represented and warranted at the time of booking
that it would deliver the commercial unit of the complainant to her ina timely
manner. However, the failure of the respondent company has resulted in
serious consequences being borne by the complainant.

That, in addition, the respondent miserably failed to make the payments
Lowards the assured returns as promised under clause 2 of the MOU from
April, 2021, It is pertinent to mention here that the complainant vide
Lelephonic conversations and by visiting the office of the respondent enguired
about the sudden stopping of the payment of assured returns, The respondent
tried Lo cover up its laches by further assuring the complainant that the said
unpaid amounts against the assured returns would be adjusted in the further
payments, The respondent further caregorically assured the complainant that
the respondent would comply with its obligations of paving assured returns
without any delay or defaults in the luture.

That the complainant believed the assurances and reépresentations of the
respondent to be true. However, to the complete dismay of the complainant,
thie “assurances of the respondent turnmed out to be false. The ‘said

discontinuation of the assured returns was arbitrary and unilateral and no
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valid reasoning was: ever given by the respondent behind the ssid

discontinuation of the assured returns.  The respondent deliberately,
mischievously, [raudulently and with malafide motives cheated the
complainant. When the complainant confronted the respondent about the
illegal stopping of the payments which reflected nothing but deliberate
lethargy, negligence and onfair tade practice by the respondent, its
representatives started making excuses for non-disbursal of the amount. The
complainant confronted the respondent in respect of the said discontinuation
letterand timely delivery of the possession the said unit. Thereafter, yet again
the representatives of respondent assured the complainant that the
pussession of the unit would be handed over to her very shortly as the
constriuction was almost over and that it would keep on making payment
towards Lhe monthly assured return as per its obligations as stated in the mou.
[t was also assured that respondent would make the payment towards the
delayed possession interest as per the prescribed rate as stipulated inthe then
newly enacted Act, 2016. Although, the complainant was reluctant to believe
the representations made by the respondent, it decided to give one more
chance to respondent. The high headedness of the respondent is an
illustration of how the respondent conducts its business which was only to
maximize the profits with no concern towards the buyers including the
complainant,

That the complainant had paid a sum of Rs.5587,099 /- gut of the total sale
consideration ol Rs56,08,611/-. The said fact i evident from the receipts
issued by the respondent upon the payments made by the complainant as
altached along with this present complaint. The respondent has miserably
failed to disburse any other amount for the period of last 3 years from the date
ol disbursal of last amount in March, 2021. Moreover, the respondent has not

raised construction within the agreed time frame. There has been virtually no
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progress, and the construction activity is lying suspended since long: It is

reasserted that the complainant has made the payment towards the sale
consideration as demanded by thie respondent and the respondent has done
nithing but has only utilized the hard-sarnied amount of the complainant for
s own use and purposes. The fact that no intimation regarding the
application for the grant of the occupation certificate was given hy the
respondent to the complainant speaks about the volume of illegalities and
deficiencies on the part of the respondent/promoter, There is an inordinate
delay in developing the project well beyond what was promised and assured

to the complainant.

- That the respondent has commitied various acts of omission and commission

by making incorrect and [alse statements al the time of hooking. There is an
inordinate delay of 51 months caleulated upto October 2024 from the date
submitted by the respondent during the time of registration and till date the
possession of the allotted unit has not been offéred by the respondent to the
complainant. The non-completion of the project is not attributable to any
circumstance except the deliberate lethargy, negligence and unfair trade
practices adopted by the respondent/promaoter. The respondent has been
brushing aside all the requisite norms and stipulations and has accumulated
huge amount of hard-earned money of various buyers in the project including
the complainant and are unconcerned about e possession of the unit despite
repeated assurances.

That the respondent has misused and convertéd to its own use the hu ge hard-
earned amounts received from the complaifiant and other buyers in the
projectin atotally illegal and unprofessional manner and the respondent was
least bothered about the timely finishing of the project and delivery of
possession of the unit in question to the complainant as per the terms of the

commercial space buyer's agréement. The respondent has deliberately,
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mischievously, dishonestly and with mala fide motives cheated and defrauded

the complainant, It is unam biguously lucid that no force majeure was involved
and that the project has been at standstill since several years. The high
headedness of the respondent is an illustration of how the respondent
conducts its business which is orily to maximize the profits with no concern to
the buyers,

That the complainant has been duped of her hard-earmed maoney paid to the
respondent regarding the commercial wiit in question. The complainant
requested the respondent to hand over the possession of the allotted unit to
her bul the respondent has been dilly-dallying the matter. The complainant
has been running from pillar te post and has been mentally and financtally
liirassed by the conduct of the respondent, The respondent has unilaterally
discontinued the payments of assured retu rns without any proper reasoning
and has deprived the complainant af her right of assured returns as per Clause
2 of the MOU and possession of the uhit as per Clause 9 of the agreement.
That the respondent has even failed 10 renew registration certificate of the
project from this Authority and has acted in blatant violation of section 3 of
the Act, 2016. The respondent was bound to comply with provisions of the act
and the rules and regulations made thereunderT he respondent/promoter has
been acting not only in contrary to the lerms of the agreement which were
drafted by the respondent itsell but has alstron account of its own acts and has
reduced the complainant at its mercy wherein and the complainant's
questions have been left un-answered and the respondent/promoter is
continuing with its illegal acts-acting strictly in violation of the provisions of
the Act, 2016 and Haryana Rules, 2017, That without gelting the renewal of
the registration certilicate done, the respondent cannot raise or collect any

further amount from the complainant.
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pussession

of the unit along with payment of assured returns of Rs.45,730/- per month

from the date of discontinuation of assured returnsie, 01.04.2021 tll the date

of application for grant of occupation certificate and thereafter guaranteed

amount of Rs.46,880/- from the date of offer of possession upto three

Vears.

The complainant is also entitled to delayed possession charges pavable from

062020 ie the date as provided by the reéspondent in the repist

ration

certilicate till the date of actual handing over of possession as per section 18

of the Act, 2016. The complainant reserves her right to approach the

appropriate forum to seek compensation,

C. Relief sought by the complainants:

30. The complainants have sought following relief{s):

i.

I,

Direct Lthe respondent to pay the amount of assured returns of
Rs.45,730/- per month from the date of discontinuation e,
01.04.2021 tll filing of application for ebtaining Occupation
Certificate  along with interest at the applicable rate and
puaranteed amount of R5.46,880 /- per month from final offer
of possession till 36 months from the said offer of possession
along with interest at the applicable rate on the due amount,
The respondent is alsa liable to pay to the complainant delayed
possession charges from 30.06.2020 till the date of actual
handing over of possession as per section 18 of the Act, 2016 at
the interest rate as specified in the Act, 2016 and the Rules, 2017,
Direct the respondent to handover the possession of the unit, in
a habitable state, alter obtaining the vccupation certificate from

the concerned authorities,
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tv. Direct the respondent to execute the conveyvance deed of the
allotted unit in favour of the complainants,

v. Direct the respondent to not raise any payment demand, in
vielation of the provisions of the Act, 2016 and/or contrary to the

terms of the agreement.

On the date of hearing, the authority explained to the respondents /promoters
about the contraventions as alleged to have been committed in relation to

section 11(4) [a) of the Act to plead guilty or not to plead guilty.

D. Reply by the respondent.

32,

33

34.

bl
(3]

The respondent has contested the complaint on the followin £ arounds:

That the commercial relationship between the parties revolves around 3
commercial unit in the Project. That upan gaining knowledge of the project,
the complainant being an investor, sought to apply fora provisional unit in the
project by submitting an application form dated 30.11.2017. That the terms of
the booking were categorically, willingly and woluntarily agreed by the
complainant.

That the said request of allotment was accepted by the Respondent, subject to
such terms and conditions as came to be agreed between the parties and
hence, the aforementioned provisional unit bearing tentative number LG-072
tentatively admeasuring 217 sq. ft. was allotted.

That thereafter, a Memorandum of Understanding (MOU) was executed
between the parties on 15,12.2017. As per the MOU, the assured return was

paysble for the period of 36 months from the date of 08.12.2017.

- That thereafter, the parties agreed to execute the huyer's agreement to

handover the physical possession of the Unit and accordingly, the respondent

requested for details of allottees for execution of the buyer's agreement and
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sent the BBA to the complainant, and then a builder buyer agreement was

executed between the parties on 01.08.2019,

That furthermore, from the beginning of the implementation of the project,

there have been various intervening circumstances, heyond the control and

apprehension of the respondent that

have affected this commercial

relationship between the parties. For ease of reference all the factors and

events having a direct effect on the project have been delineated herein below.

For a detailed comprehension, the events having a direct sffect on the jural

relationship between the parties has been diving into 4 categories:

Categoryl: |  Period between
05.04.2004 and
230042015
Category ll: | Peried between

24.04.2015 and
13032018
{hereinafter referréd

to'as Zera Period 1)

The events that transp]mﬂndur this
category show that there was not one
event that could have' been pre
conceived by the Respondent and neither
was there any event / default on part of
the Respondent that has led to the
subséguent stay and the departmental
delays,

ﬁumpenderlﬁ' of the -|.'|r_{.'-|:.ﬂ':df.ng5.
befere the Hon'bleSupreme Court, a stay
was affected over the. project land,
however, permission was granted to
Paradise to approach DTCP (0 seck
clarifications qua the applicability of stay
owver the project in question. During this
time, the company wasin constant follow
upwithDT P [enforcement) with
respact to grant of necessary permissions

concerning the groject.
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Category Ill; I;engd E:E'T.WEIE'I'J | after the removal E II-'be::,a'.r I::q.-_ the |
14.03.2018 and Hon'ble Supreme Court, continuous

12 10.2020 follow ups were made by the Respondent
regarding  the grant of pending

permissions. Thie Respondent herein i«

seeking the grace of this period as the
entire time was wiilised in following up

with the concerned departments.

Eategary_n-l': Perind_ﬂ-etwl::rén_ -Tﬁq_i’mj:ec't':\rus unﬁr iniun_::tinn ﬂlh&-
13.102020— Hon'ble ‘Supreme Court due to an
21071022 application filed by HSIDC,
(hereinafter reforred
to as the Zero Period
nj
CategoryV: | Period from The Respondent is secking the bsnsfit of

22.07.2022 till Date | this periad a5 3 grace penad from this 1d.
| Authority. The entire fist of events ex
facie shuw that the Respondent has been
left at the mercy of the compstent
department and has been entangled in
the  procedural  requirements  and

departmental delays due to no faull

whatsoever on part of the Respondent

That the Project land had become a part of certain land acquisition
procecdings by the State. The following detailed list of dates, shows the
detailed events that have transpired relating such land acquisition

proceedings, within the peried falling in the aforesaid categories;

< — .
CATEGORY ‘ DATE | EVENTS
- e

ho.
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CATEGORY I

The events that
transpired prior
to the effect of
the Hon'bile
Supreme
Court's orders
over the
Project, This
shows the
Feguined
permissions far
the praject
were obtained
in:a timnely

fazhion,

l Complaint no, 4960 0f 2024 and 2 others

OG04 2004

07.04,2024

7.08.2004

24082007

09.08. 2007

Paradise Systems Pit, Ltd. purchassd 2.681
acres of land in the village Lakhnauls by
registered  sale deeds, hence Paradise
Systems Put, Ltd. is the landowner of the
project in question (hereinafter referred to
as "Paradise”)

A notice was issued by Haryana Gowt,

industries Department under Section 4 of
Land Acquisition Act, 1894 for acquiring
J_a',ru:l admeasuring 912 acres 7 Marlas from
village.  Manesar,  Lakhnaula  and
Naurangpur, Tehsil & Dist Gurugram for
setting up Chaudhar Devi Lal Industrial
Township. Paradise’s Eand fell under the
above

ragntioned 912 ACHRS.

The land acquisilion proceedings were
withdrawn by the State Government on
24082007

Paradise entered inte a colldboration
agreement with the erstwhile developer
sunshine Telecom Services Pyl Ltd.
Paradise pranted the ‘absolute
developmental cight’  of  knd  for
construction of commercial office space to

Sunshine.

20.09.2007

Haryana E.r,aw Ind.uzﬂ;rial & Infrastructure
Development
referred to as the "HSHDC) proposed to

Corporation  (hereinafter

constitute an inter Department Committes
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to submit a report with rec:}mmend&mns |

regarding issuance of fresh acquisition.

Paradise had obtained license for of land
measuring: 2.681 acres situated at village
Lakhnaula Manesar MID, from the Town
and Country Planning Departmant, Gove. of
5 26.10.2009 | Haryana (hereinafter referred to as the
"DTCP"} vide License No, 59/2009 dated
26.10.2009, being valid up te 25.10.2013.
The license was: granted  for  the |

development of the Project in question.

The repart of the interdepartmental

committes was submitted and the said
report 'was duly endorsed by HSHDC, The
State  Governmeént i Industries  and

[ 29.01.2010
Commerce Department’ decided 1o close

the acguisition proceedings in view of the

recommendations f the Irbes

Departmental Committes.

Paradise alleged that Sunshine did not

adhere to the terms of the collaboration

agreement.  Paradise  claims o have

7 30032013
refunded all amounts received by it and

annulled that transaction by deed dated

30.03:2013:;

Paradise thereafter entered inta  a
collaboration agreement  with Green
g 30.03.2013 | Heights projects Pvt, Ltd. (the Respondent
herein} far the development of the Project

in guestion,
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2205203

01.04.2014

[ The benafide of the Respondent is evident
from the fact that in order to comply with
the then applicable guoidelines. and
régulations, the Respondent paid the entire
External Development Charges and Internal
Bevelopment Charges (EDC & IDC) to the
DTCP,

Paradise was grantei:l_the NOC for Height
clearance from the Afrports Authority of

India.

| 23.07.2014
{

The building plans for the development of
the Project in guestion were approved by
DTCe,

17102014

Environment clearance was granted for
cconstruction of the commercial project in

guestion,

24,04, 2015

The said Land became the subject of the
proceedings. before the Hon'ble Supreme
Court in a case titled Romeshwor & Ors, v
State of Haryana & Ors. bearing Civil Appeal
Mo, B788 of 2015. The Hon'ble Apex Court,
wvide its order dated 24.03.2015 in the
Rameshwer Case, stayved the construction
on the said land with effect from
24.04.2015, which was eventually alfected
till 12.03.2018,

Motably, on 24.042015; the Project land,
inter aliog, became the subject land in the

legal procecdings in the Rameshwar Case.
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i [ A copy of the order dated 24.04 2075 |

14 | pendency of the

Supreme Court, |

(.= =

CATEGORY II:

ZERQ PERIOD )

Dre 1o the

27.04.3015

passed by the Hon'ble Supreme Court in a
case titled Rameshwar & Ors. vs. State of
Haryena & Ors. bearing Civil Appeal No,
8788 of 2015 ik annexed and marked ax
Annexure 4.

_Purf._u;t te the .d'lraiuﬁs_paﬁed_hy thie |
| Apex- Court, the OTCP directed all

Owners/Developers to stop construction in
respect of the entire 912 Acres of land
which included our Real Cstate Propct

Baani Center Point vide letter e

proceedings 27.04.2015,
before the
Hon'ble ALopy of the letter doted 27.04.2015 issued

a sty was
affected over
the project

land, howewer,

stay over the

project in

question,

by OTCP directing to stop the construction is
annexed and marked as Annexure 5.

Paradige 5p5?&ar.hed thiz Hnn‘hl'e'ﬁupmme
Court of India for the clarification of the Ltay

order as to whether order dated 24.04.2015

PErmission was: was applicable to the land and license no.
| grantedto 59 of 2009. Paradise contended that their
Paradise to fand was distinct from the land invalved in
approach DTCP | | the Rameshwar case. The Hon'ble Supreme
o to seek RS Court directed Paradise to ook
claritications clarifications from DTCP, designating the
Gua the DTCP as the appropriate authority to issue

I applicability af ordersin the matter,

A copy of the order doted 21.082015
passed. by the Hon'ble Supreme Court

—
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o | IﬁE’ing this time |

tha company
was in constant
follow up with
DT P
{enforcement)
{ with respect Lo
grant of
AECessary
Permissions
concerming thie

project.
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25.08.2015

08.01.2016

"~ Tdirected Paradise to seck clarification from |

OTCP 15 anneiej:_f and marked os Annexure

B

Paradise 'a?pma.ch_c-d DTCP on 75.08.2015
for darification and stated that the land
gwned by Paradise doesn't fall within the
ambit of the Rameshwar case. Paradise had
also issued a reminder dated 08.01.2016 10
OTCP for the -clanfication being sought.
A copy of the clarificotion dated 25.08.2015
sought by Paradise from DTCP regarding |
Praject land not being o part af Romeshwar

cose is gnnexed gnd marked as Annexure 7,

15012016

20.04.2016

|0 the meanwhile, the permissians and
approvals, previously granted qua the
project had expired and hence, Paradise
had alse requested DTCP for renewal of the
permissions.  Paradise also submitted an
application’ for transfér of license and
change in deweloper, in favour of Green

Heights Projects Put. Lid.

‘That Paradise approached OTCE vide
varipus represeatations however DTCP did
not take any decision as the matter was
pending in the Supreme Court: H was
further represented by DTCP that the

ariginal files in respect of land portions of
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] 1 e-nmr: Hll_ncresﬁ ; E'E e;'r m_ﬁen 'nn,-EEi ntn':l._
Bureau of  Investigation [heremnafter
referred to as the "CBIY) of all the projects
and till enginal files are retumed by CBI,
DTCP will not be in a position to provide

darification in  respect of warious

Fepresentalions.

A copy af DTCP's Letter dated 20.04.2016
keeping the permissions pending duc to
non-receipt of ariginal files is annexed and
marked gs Annexure 8.

_P;adise_aga.inir;tﬁu Dﬁ 1o rre-{n;iew

the original files from CBL 1t was inh_::-rm::d

13.09.2016
that in the writ petition filed seeking
| (receiving
retrieval of the original files, dircctions for |
dated
“handing back of the original files as already
14.09.2016)
passed.
It was requésted that such rétricval be done
21.10.2016
and DTCP should process the pending
{receiving
19 application for renewal and transfer of
dated
Licanse and sanction of revised building
25.10.2016) _
plans.
01.02.2017
Due to the non-action part of DTCP,
[Receivid
multiple reminders and representations
on 02.02
were written by Paradise with a bonafide
2017)
attempt towards the completion of the
project.
Paradise then appros i '
20 37.05.2017 pproached Punjab and

Haryana High Court for directions to CBI to ]
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09.05.2017

0708, 2017

2015-2017

14.0%.2017

23.10:2017

“handover orginal files in roespect of the
project of Green Heights and the High Court
by order dated 27.03.2017 noting the

handowear.

A copy of the order dafed 27.03.2017
passed by Punjob end Haryana High Court
gua-possession of the originol files of the
affected land (s onnexed ono marked os
Annexure 9.

| Paradise approached DTCP to issue BRI
far revised building plans stating that the
conditions af the in-principle approval have
becencomplied with.

_P;radi.t.:: again apprnaci'ned DTCP 1o issue
BR-1Il for revised building plans,

Despite various effarts and representatives

DTCP did'notclarify about the statas of fand
and license of Paradise thus the orderol the
Supreme  Courl  defacto  remained:

applicable on thesaid project.

After the implementation of the RERA Act,
the Real Cstate Project Baani Center Point
was registercd under RERA Act 2016 and
Haryana RERA Rules 2017, The project was
registered on 14.09.2017 vide registration
no: 187 of 2017,

Paradise wrote to DTCP detailing all the
facts and events that have led Lo the

prosent situation and agmn requested the

DTCP taissue BR-1II revised building plans. |t
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27.11.2017

15122007

12032018

was also highlighted that the delay in

issuance of BR Il is also delaying the service

| plan estimates and fire scheme approvals,
I |

| Paradise requested DTCP to consider the

pericd during which the no construction
order is in frame, as the cooling period and

extend thi lieEmse accordingly,

A copp of the letter dated 27.11.2017
requesting for the grant of Zero period is

annexed and marked as Annexure 10.

| DTCP wrote to Paradise that the final

approval for sanction of building plans on
BRIl will be izsued onby aftér the Hon'ble
Supreme Court of India removes the
restrictions imposed for not raising further

construction in thies Area.

A topy of the letter dated 15.12.2017 by
OTCP stoting theissuance of BRI anly after
removol of restrictions by Hon'hle Supreme
Court s annesed and morked s Annexure:
11.

The stay of suprems court was lifted and

| the project Baani Center Point was not
included in tainted projects.

A copy of the order doted 12.03.2018
shawing the Booni Center Point' s \nat in
tointed projects is annexed and marked os.

Anmexure 1.2,
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CATEGORY HI: |

After the
removal of the
stay by the
Hon'ble
suprenms Court,
continuous
lollow wps wiere
made by the
Respondent
mg_’:’:rding the
grant of
pending
pErMISSIons.
The
Respondent

harpin s

14.03.2018

seeking the
grace of this

period as the
enfirn time was
ufilised in
fallowing up
with the
CEnCEr e

departrments

2307 2018

Paradise wrote to DTCP that the order
dated 12.03.2018 has clarified that lands
transferred/purchased prior to 24.08.2004
are not governed by the directions being
givien by Hon'ble Supreme Court whach anly
pertain to lands transferred/purchased
between the pericd from 27.08.2004 il
29.01.2010 only. The land owned by
Paradise stands excluded Trom the disputle
a5 the land wias purchased on 06.04.2004
and 07.04.2004. Paradise requested DTCP
Lo ci:m.t.i::_itr the pericd as Zero Period and
requested for the renewal of the license and

issue BR-1IL.

A copy of the lettér doted 14.03.2018 by
Poradize: to OTCP . reqUesting- to consider
Ferg Period | s annexed and marked os

Annexure 13,

Paradise approached DTCP for renewal of
heense to begin construction which was
granted to them on 23.07.2018. That while
reptwing the license the entire period of
24.04.2015 5 12,03. 2018 was exempted.as
Zeropenod by DTCP.

A copy of permission for renewal of ficense
along with grant of rero penod. between
24042015 till 12.03.2018 is anneéxed ond

marked s Annexure 14,
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The HSHDC filed an application: in the
Hon'ble Supreme Court of India dated
01.07.2019 in the matter of Rameshwar &
Ors. Ve, State of Haryana & Ors e include
the land of Paradize developed by Green
Heights in the award dated 26.08.2007,
being Application for Clarification of Final
Judgment dated 12.03.2018 passed by the

Suprerme Court.

31 01.07.2019
|
31.08.2019
32
| 13.03.2019
| CATEGORY IV:
||
33 | ZERC PERIOD I | 13.10.2020
The Propect was

OTCF has paszed anorder daled 31.08.2019
stating that the renewal and transfer of
license of Paradise and approval af revised
building plan will be processed only after
clarification s giwen by the Hon'ble
Supreme Court on the application filed by
HSIDEC. The intimation of this order was
received fram' DTCP wide letter dated

13.0'9‘.1']1'5;

A copy of the cover lettor doted 13.08.2019
along with the order doted 31.08.20149 by
OTCFR ncrIIn_g thal:pending permissions shall
be gronted: after clarification is given by
Supreme Court, is annexed ond marked as
Annexure 15,

Tha Hunmme Court through s
order dated 13.10.2020 granted injunction

on further construction and creating third

| party rights of projects:ta the said case

including project Baani Center Point.
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under
injunction by
the Hon'ble
Supreme Court

due toan

application filed |

by HSNIDC

CATEGORY \:

The

| Respondentis

secking the
benefit of this.
period a5 3
groce period
from this Id.
Authority. The
entire list of

evants ox [ack

[ Complaint no. 4960 of 2024 and 2 others

21072022

25:07.2022
{Receiving
dated
26.07.2022)

04.08.2022
[ReEceming
dated
05.08. 2022}

| Threugh the judgment dated 21.07.2022 in

Romeshwar Case, the stay on construction
was cleared by the Hon'ble Supreme Court
ol India with directions to Green Heights for
payment of Rs. 13,40,50,000/
lakhs and  fifty

(Rupees
Thirteen crores forty
thousand only) a5 additional fost of land
payable.to HSIDC @ Rs. 5 crores peracre,
This order was passed by the Hon'bie
Supréeme’ Courl  after considering  the

development status of the project, amount
received frome the allottees, and to protect

tha interest of the allotteess,

A copy of the order dated 21.07.2022

passed by Hon'ble Supreme Court hoving

i
directions-of povment aof additionol cost of |

15, |

lond i annexed ond marked o5 Annexure

Paradise approached DTCP ta issue BR:11
tor revised building plans as the land owned |
by Paradise shall be excloded from the
deemed award after depositing 2 sum of
“13,a0,50,000/- ta HSIDC. It was highlighted
that DTCP had previously {vide s letter
dated

application of the Project will be processed

15.12.2007) stated  that any
only aftéer the restrictions imposed by
Hon'ble Supreme Court were removed.
Due to such acts of DTCP, there had been

many delays in getting the necessary
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show that the
Respondent has
been left at the
mercy of the
competent
department
and has been
entangled in
the pracedural
reguirements:
and
departmental
delays due to
ro fault
whatsoever on
part of the

Respandent.
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permissions, L was intimated that ng such
restriction is effective now and hence, DTCP

was requested to process the following:

»  Renewal of license no. 59 of 2009

& Application dated 07.09.2020 with

request  to consider the  period
between 23.07.2018 till 21.07.2022
as cooling / zero period as no |
approvals were granted;
& BRIl for revised building  plans |
which were approved on 22.02.2017 i
& Grant of approval of Lransfer of

license and change of developer

03.08.2022

16.11. 2022

14:12:0022

Green Heights: filed an application for
extensian of the RERA repistration under
section 7 sub clawse 3 dated 04.08,2022
which s awated.

Tn'r;:ummancﬁ of the order passed
by the Hon'ble Supreme Court, and with an
ntent to complete the development of the
Project, Green Heights projects Put. Ltd
paid the amount X 13.40,50,000/- from its

pwn respurces on 16112022  and
requested  for  confirmation  of  such
compliamce.

HSIIDC wrote to Green Heights confirming
the amount 134050000/ received in

HSIDC account and that Green Heights has

complicd with the orders of Hon'ble
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15122027
(Receiving
dated
| 16.12.2023)

05.01.2023
| [Receiving
" dated
| 11.01.2023)
| 02.09.2023
| [Receiing
dated

04.09.2023)

03.10.2043

Supreme Court,
A copy of the letter doted 16.11.2022 by
Green Heights Projects Put, Ltd, submitting
the poyment of 13.4 Cr along with copy of
letter doted 14.12.2022 issued by HSIDE
stoting. complete compliance by Green
Heights Frofect Pvt. Ltd. of the Hon'ble
Supreme Court grder are onnexed ond
muarked as Annexure 17 {Colly)

| Paradise appma_ched DTCP to ssué BR-IN

for révised building plans as the sum of
13,40,50,000/- was dr_rpns.itnd by Graen
Heights 1o HAIDC and now the land was

excluded from the deemed award.

FParadise approsched DICP 1o process the

‘pending applications for transfer of license.

Paradise again approached DTCP to process
the pending applicaticns: for renovwal and

transfer of licanse and issuance of BR-1L

Paradise vide lettor dated 02.10.2023 agam
approached for renewal of license no, 59 of
2009 and grant of appraval for transfer of

license and change of developer.
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17.10,2023
23.10.2023

DTCP renewed the license na 59, of 2009 up |
to 21.01.2025. DTCP granted Zero Period
from 23072018 te 21072022,

BR ] was alsg iLsued,

A copy of the renewed ficense with the grant
of Zerg-Period Il is annexed and marked s
Annexure 15,

31.10.2023

20.02.2024
| 04.04.2024

2008 and change of developer,

| The I:I::un'_'hIngr_nrne_t_nurt had directed

Paradise wide letter dated 31.11].3653#5};1
approached” DTCP for grant of pending

, I
approval ‘of transfer of ficense no. 59 of

the enforcement directorate 1o inguire
about the projects folling within the
purview of the subject matter. While
tolfowing up from DTCP, it came within the
knowledge of Green Heights Projects Put.
Ltd. that DTCP s awaiting clearance from
the ‘enforcement dircctorate | before
proceeding towards the grant of pending

PETIMISSI0NS.

Taking -matters in its own hands, Gregn
Heights Projects Put. Litd. approached the
enforcement directorate secking a closer

report..

Copies of letters doted 20.02.2029 ond

(4.04.2024 wrilten to the enforcement
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15.04.2024

17.05.2024
{Receiving
dated
20,05, 2024)

03.06.2024
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=

directorgte reques?ing foracloser report

are gnnexed and marked as Annexure 19,

' 'ﬁaradise has been approaching E;ZE'IIZF;';-I,.imE-

and - again, seeking the issuance of the
pending permission for change of developer
and transfer of heense. Highlighting the

._ur,'gency of the matter, it was informed that

the project has been completed and 2round

400 customers are awaiting the possession.

As part of the proactive approach of the
company, Paradise also conveyed DTCR of
the relevant email ids that need to be
addressed while seeking clanfications from

the enforcement directorates.

26.11.2024

e —

Paradise ag_Eun- wrote to DTCP, It Was
mighlighted that while OTCP allowed the BR
I pn-26.10.2023 and had alsg rencwed the
license, no further approvals were grantaed.
It was highlighted that the project is
complete and teguested for grant of

pending approvals.

Capies of reminders, representotions ond
letters (ssued o DTCP in respect. to. the
Project land not being o port of Rameshwar
case and constant follow ups with respect to

grant of pending permissions doted
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| 13.09.2015, 21102016 pi1.022017,
09.05,2017, 07082017, 273102017
25.07.2022, 04082022, 15122022,
05.01.2023, 02092023 31.10.2023,
15.04,2024, 17.05.2024, 03.06.2004, and

26.11.2029 are onnexed ond morked as

Annexure 20,

The approval for transfer of license and

change of developer is pendig at the

47
department’s end, due to no fault of the

Az ondate | RBespondent or Paradise.

Thata plimpse of the aforementioned facts and circumstances have shown the
various events that have affected the project and the jural relationship
hetween the parties. That the same needs to be duly considered, before
reaching to any determination in the present Complaint. That on the basis of
the aforementioned facts and circumstances, the Respondent most humbiy
submits that the present Complaint should be dismissed on the basis of the
prounds, as mentioned hereinunder,

That the Complainant has prayed for the relief of "Assured Returns”, inter alia,
on the basis of a Memorandum of Understanding, which is beyond the
jurisdiction that the Ld. Authority. That from the bare perusal of the RERA Act,
it is clear that the said Act provides for three kinds of remedies in case of any
digpute between a Developer and Allottee with respect to the development of
the project as per the Agreement for sale, That such remedies are provided
under Section 18 of the RERA Act, 2016 for violation of any provision of the
RERA Act, 2016. That the said remedies are of "Refund” in case the allottee
wints o withdraw from the project and the other being "interest for delay of

every month” in case the allottes wanlts to continue in the project and the last
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oneis for cempensation for the loss occurred by the Allottee, That it is relevant
ti mention here that nowhere in the said provision the Ld. Authority has been
dressed with jurisdiction to grant "Assured Returns®, It is additionally
pertinent to note that the RERA Act also does not definie a ‘Memorandum of
Understanding’ on the basis of the which, relief has been sought by the
Hespondent.

That it is-germane to note that the non-payment of assured return, as alleged
by the Complainant in his Complaint is bad in law, It is pertingnt to mention
herein that the payment of assured return is not maintainable before the Ld.
Authority upon enactment of the Banning of Unregulated Deposits Schemes
Act, 2014 [BUDS Act] wherein, under section 7 thereof, the Legislature, in its
utmost wisdom, has noled that the ‘ompetent authority’ shall have the
jurisdiction to deal with cases pertaining to the Act, That any direction for
payment of assured return shall be tantamount to violation of the provisions
ol the BUDS Act. It is stated that the assured returns or assured rentals under
the said Agreement, clearly attracts the definition of "deposit” and falls under
the ambit of "Unregulated Deposit Scheme”. Thus, the Complainant is harred
under Section 3 of BUDS Act from making any payment towards assured
return in pursnance to an "Unregulated Deposit Scheme”™ and the competent
guthority to adjudicate such issue has to be notified under section 7 of the
BUIY Act:

That it is specifically mentioned under Rule 2{1){C) what is included in the
meaning of deposits along with other transactions which does not constitute
deposits. Under sub rule (1)(c)(xii)(b) of Rule 2 of the Deposit Rules, an
amount shall not be rermed as deposit if received in advance, accounted for in
any manner whatsoever, in connection with consideration for an immovable

property under an agreement or arrangement, provided that such advance is
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adjusted against such property in accordance with the terms of the agreement
or the arrangement

42. That column [ of first schedule of the BUDS Act defines the various kind
of deposit along with their regulators under column 1. If any deposit as per
Schedule | of BUDS Act fall under regulated deposits then company is not in
violation of the BUDS Act. However, if deposit is not in compliance with the
procedure laid down under the Companies Act, the Company would be not
only in violation of the provisions of the Companies Act but also under the
BUDS Act and therefore will be exposed to penal actions under Section 76A of
the Companies Act and deposit being unregulated will also fall foul and liable
to be tried under penal provision of the BUDS,

43. Therefore, if Depositor aceepts any deposit, it immediately required to take
prior approval {rom the Regulator as mentioned under Schedule 1 of the BUDS
Act. And therefore, for the present matter, the Regulator shall be Ministry of
Lorporate Affairs as provided under last entry of Schedule 1. Therelore, if the
Bespondent continues paying the Assured Returns which is deposit as per the
relevant provisions of the Companies Act and BUDS Act, the same will be
contravention of the provisions of the Acts and the Respondent will he
exposed to the penal provisions thereunder,

44 it is 4 matter of fact that the obligations of payment of the Assured Returns as
perthe MOU have been rightfully completed. That the Respondent diligently
fulfilled its obligations and it was only due to unforeseen circumstances of the
stay ol the Supreme Court {as elaborated in the forgoing paragraphs), the
Respondent stopped the payment of the assured return.

45, That in accordance with the above stated events, directly alfecting the
Respondent, the Respondent informed the Complainant vide letter dated
15.05.2021. The copy of letter dated 13.05.2021 informing the Complainant

about the discontinuance of the assured return.
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Thatat the outset, as per the contents of the Com plaint, the issue at hand ;;ﬁﬁcs
out of the alleged delayed construction, howeve r, it is most vehemently noted
that there has been no effective delay in the present circumstance, the details
of which have been noted in the followin g paragraphs. ILis submitted that the
entire Project, along with other land parcels, were entangled with the land
acquisition proceedings, as noted above, Howeve r.at every stage and instant,
the Respondent had, communicated the Com plainant, , ol all the updates of the
matter. For instance, reference may be piven to the letters dated 26.03.207 L
26.07.2022, and 06.12.2022 which show that the Respondent had duly
tnlormed the: Complainant about the injunction over the Project, the
resumption of the construction works, and the imposition of additional fee of
134 crore upon the Respundent.

That it was not only through such letters but the Respondent Company has
always been in touch with the purchasers to keep them updated of the
construction status and the status of the pending proceedings. That upon
gaining knowledge of the same, and being well aware of the continuation of
these proceedings, the Complainant had never expressed any disagreement
with the same, rather, had been supportive of the diligent efforts being made
by the Respondent.

That a bare perusal of the list of dates noted hereinabove shows that the
complete bonafide and diligent manuer in which the Respondent has acted
throughout the aforementioned periods, That during the 1% period (category
1), the Respondent had time and again approached the DTCP seeking
necessary permissions and approvals, however, DTCP had refused to deal
with the same despite the fact that the Hon'ble Supreme court had allowed the
Respondent to approach DTCP.

That the Respondent has gone over and beyond and filed writ petition belore

the Punjab and Haryana High Court when as per DTCP the aoriginal files  of
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the land in question were in custody of CBL This led to the eventual finding

thal the files had already been returned by CBI to DTCP. Additionally, now that
the entire matter has concluded and the amount of Re. 13.4 Cr stands paid,
BTCP is now stating that they need cloture from ED. Going beyond its
obligations, the Respondent has time and again approached the ED seeking
the closure report. The constant and diligent approach aken by the
Respondent is evident from the copies of reminders, representations and
letters issued to DTCP in respect to the Project land not being a part of
Rameshwar case and constant follow ups with respect 1o grant of pending
permissions  dated, 13.09.2016, 21102016, 01022017 0905201 2
07.08.2017, 23.10.2017, 25.07.2022, 04.08.2022, 15.122022, 05.01.2023,
02.09.2023,31.10.2023, 15.04.2024, 17.05.2024, 03.06.2024, and 26.11.2024,
That a perusal of all the documents show thit the Res pondent has heen left at
the mercy of the DTCP and other departments and has been entansled with
the procedural Jacunae when in et the project has been completed. That
presently, the permission for the transfer of Ticense and the change of
developer and approval of service plan estimate is pending hefore the DTCP,
due to which the further process of lire approvals, occupation certificate, ete
has been halted. That nene of these facts and circumstances point to any
default on part of the Respondent in any manner whatsoever. In such a
circumstance; the benelit of such periods, as grace, need o be rightly

considered by this Ld. Au thority.

- That apart from the requirement of the permissions, as noted above, the real

estale industry faced other force majeure circumstances from 2015 o 2023,

some of which, are detailed hereunder-
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Date of | Directions

order

07.04.20
15

19.07.20
16

Complaint no. 4‘]6!] uf 2024 and 2 others

f'dutiungl. Green TrEunal
had directed that old

diesel vehicles (heavy or

light] more than 10 years

old  would
permitted to ply on the
roads of NCR, Delhi, it

not  he

has further been directed
by virtue of the afaresaid
order that all the
registration authorities in

the State of Haryana; UP

-and NCT Delhi would not

register any  diesél
vehicles moare than 10
vears old and would also
file the list of vehicles
before the tribunal and
provide the same to the
other

police and

concerned authorities.

N*mcmal_ﬁré-en_']'nbunal
| i OuA: Now 479/ 2016 hisd
directed that no- stone
crushers be parmitted to
unfess

aperate thiey

operate consent from the

State  Pollution Cnntml|

==

Fermdu-fﬂu}r:_

Restricti | affect

an ed

T of {30

April, days

2015 to

g™ of

May,

2015

[ BRE"
days

The aforesaid ban affected
the supply of raw materials
asmost of the contractors/
building material suppliers
used diesel vehicles more
than 10 years old. The

order had abeuptly
stopped the movement of
diesel vehicles more than
10 years old which arp
commaonly Lised in

consiruction

activity. The

order had

completely

hampered the construction |

activiby.

mf.ﬂrmfunaf Nﬂmt-re

4 big blow 10 the real

estate  zector az  the
construction activily
majorly  requires  gravel

produced from the stone
reduced

The

crushers,

Page 42 of 68




W HARERA
< GURUGRAM

081130
16

07.11.20 |
17
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] H_l:rari:r. IE GhjEEﬂ; from |

the concerned
authorities and have the
Environment  Clearance

from the competent

| Authority.

National Green
Tribunal had directed all
brick kilns operating in
NCR, Delhi would be
prohibited from working
tor & period of 2016 one

week from the date of

| passing of the prdes. It

had alse been directed
that no  construction
activily wiowld Bix
permitted for a period of
one week from the date

af order,

o Nt_w]__? r.l:ll.rs_-

2016 o
15 Now,
2016

_EnvirunmEF !%Iiuﬁun
{Prevention and Cantrol
Authority) had directed
to the closure of all brick
kilnz, stones erashers, hot
mix plants;: et with
effect from 7" Nov 2017

till further potice,

a0
days

— e —————

supply of gravels directly
affected the supply and
price of ready mix conerete

required for canstruction

activities,

The bar Epnsed_ by
Tribunal was

absalute. The order had
completely

stopped

canstruction activity.

[ The bar for the clasure of
stone crushers simply put
an end to the construction
activity as in the absence of
crushed stones and bricks
carrying on of construction
were simply not feasible,
The respondent eventually
ended L locating
alternatives with the intent

I
of expeditiously concluding
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dated 9% Now,

the «carrying on
construction Ia;.r

persan,  private,

hearing. (17" of

permitted

Matiosial Green Tribunal

has passed the said arder

completely  prohibiting

povernment authority in
MNCR fill the next date of

2017). By wirtue of the
said order, NGT had only

competition of interior
finishingfinterior work ot
projects. The order dated

[_[‘.nrn plaint no. 4960 of 2024 and 2 uthers J

2017

af
any

or

Mov,

the

09.11.20 | 9 days

17 o
17.11.20
17

e m— e

:nﬁitrﬁtiﬁn _a;:tj-.r']ﬁ:c i:l-u't-l
the previcus period of 90
days was consemed in
doing so. The said period
ought to be excluded while
computing  the  alleged
delay attributed to the
Respondent by the

Complainant, It is pertinent

to  mention that  the
aforesaid bar stands in
force regarding brick Kilns
tll date is evidemt from
orders dated 21" Dec, 19
and 30'™ Jan, 20.

on account of passﬁg af
the aforesaid order, no
construclion activity could
have been legally carried
out by the Respondent
Accordingly, construction
activity has been
campletely stopped during

this penod:
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| 24.12.20

291020 |
18

18

01.11.20 |
i

9 Nov, 17 was vacated
vide order dated 17%
Mow, 17.

| Haryana State Pollution
Board  wide
Naotification HSPC
B/MS/2018/2939.53

Control

Delhi Pallution Contral
Commuttes vide
Notitication DPCC/PA to
MS/2018(7919- 7954

‘Environment  Pallution
[Prevention and Control]
Marional

vidie

Authority  for
Lapital  Region
Direction  bearing no,

EPCAR/2019/L—53

Lt.'nmp!aint no. 4960 of 2024 and 2 others

| o |

01.11.20
15
10.11.20
1z

to

(24.12.20 |
18
26.12.20

to

18
01.11.20
19
0517120
19

to

..11

3 days

All construction activities:

involving - excavation, civil

construction  (excluding
internal finishing/work
where ng  construction

material is used}) to remain
cosed in Delhi and other
MNCR Dislricts

November 01,10.2018

from

Construction  activities in

Delhu, Faridabad,

Gurugram, G['_:eujrrhad and
Noida to remain closed till
Deécember, 26" 2018

Eﬁalrucﬁnn—aﬂiunig in
Delhi, Faridabad,
Gurugram, Ghanabad,
Noida and Greater Noida
o remain  closed Gl
morning of MNovembor 5,
2019 ({current  ban  on
construction was only & PM
to & AM and this is reiy

extended to be complete

banned Gl monday,
November 5 2019,
M0rning)
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| 9. [ 280720 | NET i 0.4 no. 667/3619
i3 B 6792019 had again
directed the immediare
closure of all ilegal stone

crushers in

Mahendergarh  Haryvana

who have not comglied
with the siting criteria,
ambient, air  guality,
carrying capacity, -and
assessment  of  health
impact. The tribunal
further directed initiation
of action by way of
prosecution and recovery
af compensation
relatable to the cost of

restoraticn.

days

Ig IEU_ID ._'Eﬂmmisg-r.in:e_r, ﬁ;r;in'pnt
19 Corporation, Gurugram
.has passed an  order
dated 1™ of
Oct ‘2019 whereby the
| COnstruction: activity has
been  prohibited  from
L1 ot/ 2019 1o 31 Dec
2009, It was specifically

menticned in thi

afaresaid  order  that

11" Oct |81
2019 to | days
31¥ Dec
2019

iy e = R

e

30 ]_The &Tremnns of the NGT ]

were again a setbiack for
stane aushers operators
who have hinally succeeded
to cbtain necessany

permissions  from'  the

competent authority aftor
the order passed by NGT
on July 2017. Resultantly,
coercive action was taken
by the authorities against
ths slans crusher
aperalors which again was
a hit to the real estate
sector as the supply of
gravel reduced manifolds
and there was a sharp
incroase in prices which
consequently affected the
pace at construction,

On account of the passing
of the aforesaid order, no
construction activity could
have been legally carried
aut by the Respondent.
Accordingly,  construction
ICLivity has been
completely stopped during |
this period.
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I 041120
19

12 | 11.10.20
[

| the
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construction ?r:.l.ilrin."

would  be  completely

stopped  during this

- period.

The Hon'ble ._.‘éap.rernﬂ_
Court of India vide its
order dated 04.11.2019
passed in- writ petition
bearing no. 13029/1985
titlhed as “MIC Mehto ve.
af Ingia”
completely banned  all

Union

construction activities in
Delhi-NCR which
restriction  was  partly
vid
dated 09.122019 and
was completely lifted by

modificd arder

Hon'ble  Supreme

Court vide itsorder datad
14022020,

Commissioner

of
Municipal  Corporation
Gurugram issuied
direction to issue Challan
tar Construction
Activities and lodging of
FIR from 11th October to
31st December, 2019 as
per the direction mssued

by the chairman of EPCA

===

These bans forced the
migrant labourers to
return to their native
towns/states fvillages
creating an acute shortage
of labourers in the NCR
Region, Due to the said
shortage the Canstruction
activity could not resume
at full throttle sven after
the lifting of ban by the
Hon'ble Apex Court,

04.11.20 | 102
13 to | days
14,02 20

20

(11.10.20 | 81
19 o | days
31.12.20

19
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| 13

02.11.20 |
23
05.11.20
23

and
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EPCA- |
dated

:-.r-i::l'e_ letter
R/2019/L-42
October 09, 2019,
Cﬂmmi.:'..;,i'ﬁn far
Quality Management in
MCR and Adjoining Areas
vide Order
120017/27/GRAP/2021/
CACNM

Mo,

Air | 02.11.20
23
18.11.20
23

=

o

| 17

days

The commission for Air
Quality Management in
NCR and adjoining areas,
vide Direclion Mo, 77 dated
6" October,2023, Sssied
statutory  direction  for
the

revised schodule of the

implementation  of

Graded Response. Action
Plan |GRAP) with
immediate effect as and
when orders under (GRAP
aree invoked. The  Sub.
Committes constituted for
invoking actions under 1he
GRAP inits meeting held an
2nd November, 2023
comprehansively reviewed
the air quality scenario in
the region as well as the
forecasts Tor
meteasrological canditions
and air quality index made
by  IMD/ITM.

keeping  in

available

view  the

prevailing: trend  of aIrJ
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| |

| 297

deys

—[qualily, in_an éﬁ.-brt o

prevent further
deterioration of the air
quality, the sub-committee
decided that ALL actions as
envisaged under stage Il of
the GRAP -'Severe' A
Qualily {DELHIAQH ranging
between  401-450)  be
implemented  in right
earnest by all the agencies
concerned in thie NCR, with
immediate  effect,  in
addition to the stage | and
Il actions are already in
force, These include:

4, Construction &
Demaolition activities:

In furtherance of the samie
Wil Order datid
05.11.2023 GRAP IV was
implemented  cantinuing
the ban on construction

and demaolition activity.

52. That all these circumstances come within the meaning and amhit of the foree

majeure circumstances and the benefit of the same need to be rightly given,

That from the facts indicated above, it is comprehensively established that a
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period of 497 days was consumed on account of circumstances beyond the
power and control of the Respondent, owing Lo the passing of Orders by the
statutory authorities and the Covid-19 pandemic. That the Hon'ble Haryana
Real Estate Regulatory Authority, Gurugram granted 6 months extension for
all ongoing projects vide Order/Direction dated 26th of Ma v, 2020 on account
of 1st wave of COVIP-19 Pandemic. Itis pertinent to mention herein that the
Hon'ble Haryana Real Estate Regulatory Authority, Panchkula had decided to
grant extension of 3 months in addition Lo waiver granted during first wave of
COVID Pandemic from 1st of April 2021 to 30th of June 2021 considering the
Znd wave of COVID-19 as a Force Ma jeure event.

All other averments made inthe ¢ca mplaints were denied in toto.

Their authenticity is not in dispute. Hence, the complaint can be decided an
the: hasis of those undisputed documents and submissions made by the

parties.

- Jurisdiction of the authority
55.

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaints for the reasons given below:

E.lI Territorial jurisdiction

-As per notification no, 1/92/2017-1TCP dated 14.12.2077 issued by the Town

and Country Planning Pepartment, the jurisdiction of Haryana Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram district for all
purposes with office situated in Gurugram. In the present case; the projeet in
question is situated within the planning area of Gurugram district, Th erefore,
this authority has complete territorial jurisdiction to deal with the present

complaints:

E1lSubject matter jurisdiction
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a7 Section T1(4)(a) of the Act, 2016 provides that the promoter shall be

58.

responsible to the allottees as per agreement for sale. Section 11{4)(a) is

reproduced as hereunder:
Section 11(4){a)

Be responsitde for all ailigations, responsthilitiey and Junctions unider the
provisions of this Act or the rules and regulations mode thereunder ar to
the allottees as per the agregmint for sale, or to the association afallottees,
a5 the case may. be, till the convevanee of all the apartments, PlE oF
buildings, as the cose miy be, o the allattees, or the common treas to the
association of alloftees or the competent authority, as the case iy ey

Ssection 34-Functions of the Authority:
FH[) af the Act provides to ensure complianee af the obligations cast e

the promaters, the allottees and the real estate agents under this Act and
the rutes and regulations made thereunder.

A0, i view ol the provisions of the Act of 2016 quoted above, the authority has

complete jurisdiction to decide the complaints regarding non-compliance of
obligations by the promater leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later

stage,

- Findings on the objections raised by the respondent
59.

The respondent took a plea that as per the Clause 9 - Force Majeure of the
builder buyer agreement "the intending seller shall not be held responsible or
liable for fajlure or delay in performing any of its ebligation or undertakings
a5 provided for in this agreement, if such performance is prevented, delayed
or hindered by “court orders” or any other cause not within the reasonable
control of the intending seller”. Therefore, as the project "Baani Centre Point”
was under stay orders of the Hon'ble Supreme Court of India for 7 years 3
months (24/04/2015 TO 21 /07 /2022) which was beyond the respondent’s
reasonable control and because of this no construction in the project could be

carried during this period. Hence, there is no fault of the respondent in delayed
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construction which has been considered by DTCP and RERA while considerin g

Its applications of considering zero period, renewal of license and extension
ol registration by RERA. Due o reasons stated hereinabove it became
impossible to fulfil contractual obligations due to a particular event that was
unforeseeable and unavoidable by the respondent. [t is humbly submitted that
the Stay on construction order by the Supreme Court is ¢learly a “Force
Majeure” event, which-automatically exterids the tinialine for handing over
passession of the unit. The Intention of the Force Majeure clause is to save the
performing party from consequences of anything over which he has no
control. It is no more res integra that force majeure isintended to include risks
beyond the reasonable control of a party, incurred not as a product or result
ol the negligence or malfeasance of a party, which have & materially adverse
effect on the ability of such party to perform its obligations, as where non-
performance is caused by the usual and natural consequences of external
furces or where the intervening circumstances are specifically contemplated.
Thus, it was submitted that the dela y in construction, if any, is attributable to
reasons beyond the control of the réspondent and as such the respondent may
be granted reasonable extension in terms of the buyer agreement.

The complainant states that in the latest judgment M/s Newtech Promoters &
Developers: Pyt Litd. vs. State of UP & Ors. Fie (Supra), which is the
authorilative landmark judgment of the Hon'ble Apex Court with respect to
the interpretation of the provisions of the Act, the Hon'ble Apex Court has
dealt with the rights of the allottees to seck refund and delay possession
charges as referred under Section 18(1)(a) of the Act. The Hon'ble Apex Court
has laid down as under:-

“25. Thir unqualified right of the allottee to seck refund referred under Section

H(1 J(a] and Section 19(4) of the Act is not dependent on any contingencies or

stipralations thereaf] It appears-that the legislature has consciously provided this
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MR af refund on demand as an urncotuditional absolute right to the allottee, if the

pgramater fails to give possession af the apartment, plot or building within the

timestipulated under the terms of the agreement regardless of unforeseen events or

stay orders of the Court/Tribunal, which is in-either way not atteibutable to thir

allottee/home buyer, the promaoter is under dn abligation to refind the amount v

demitnd with interest of the rote presceibed by the State Government mcluding

Lompensation in the manner provided under the Act with the provise that if the

allatter does not wish to withdrow froum the projct, he shall be entitied for interest

for the peviod af delay il handing over passession at the rate preseribed,”
Thus, the allottee has ungualifisd right to seek delay possession charge
referred to under section 18 of the Act, which is not dependent on any
contingencies. The right of delay possession ¢h arge has been held to be as an
wnconditional absolute right o the allottes, if the promoter fails to give
possession of the apartment, plot or building within the time sti pulated under
the lerms of the agreement regardless of unforeseen events. On the contrary,
the respondent states that Paragraph 25 of the Newtech judgment isa aeneral
observation by the Hon'ble supreme Court as ‘Obiter dictum' and not ‘ratie
decidendi’.
in this regard, the Authority is of view that even thou gh the contents of Para
25 of the order passed by the Hon'ble Supreme Court in the case of Mfs M/s
Newtech Promoters & Developers Pt. Ltd. vs. State of UP & Ors. Etc. does not
form part of the diréections but it cannot be denied that an interpretation of
sections 18(1) and 19(4) has been rendered in the order in para 25 in
uneguivocal terms with respect to the statutory rights of the allottee, Further,
the pivotal issue arises from the builder's actions during the period between
24.04.2015 to 1.032018 in question thatis despite claiming force majeure due
to external impediments, the builder continued construction activilies
unabated thereafter concurrently received payments from. the allottees and

even executed buyer’s agreement during that time: This sustained course of
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Action strongly suggests that the builder possessed the capahility to fulfill

their contractual obligations despite the purperted hindrances. Therefore: the
builder cannot invoke Force Majeure to justify the delay and consequently,
cannol seek an extension based on cirdumetances within their control.
However, during the period 13.10.2020 to 21.07.2022 there were specific
dircetions for stay on further construction/development works in the said
project passed by the Hon'ble Supreme Court of India in M.A No. 50 of 2019
vide order dated 21.07.2022 which was in operation from 13.10.2020 to
21.07.2022 and thers is no evidetics that the respondent did not comply with
stch order. The Authority ohserves that during this period, there was no
construction: carried out jn the project nar any demands made by the
respondent from the allottees. In view of the above, the promoter cannot be
held responsible lfor delayed possession interest during this period. Therefore,
in the interest of equity, no interest shall he payable by the complainant as
wellas respondent from 13.10.2020 w0 21.07.2022 in view of the stay order of
Hon'ble Supreme Court on further construction/development works on the

said project

Findings on the relief sought by the complainants

G.I Direct the respondent to pay the amount of assured returns of
Rs.45,730/- per month from the date of discontinuation le,01.04.2021
tll filing of application for obtaining Occupation Certificate along with
interest at the applicable rate and guaranteed amount of Rs.46,880/-
per month from final offer of possession till 36 months from the said
offer of possession along with interest at the applicable rate on the due
amount,

L.l The respondent is also liable to pay to the complainant delayed
possession charges from 30.06.2020 till the date of actual han ding over
of possession as per section 18 of the Act, 2016 at the inte rest rate as
specified in the Act, 2016 and the Rules, 2017.
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62. The above mentioned reliefs no, G. & G as sought by the complainant is

63.

4.

G5,

being tiken togetheras the findings in one relief will definitelyaffect the result
of the other reliefs and these reliefs bre jnges reonnected

Thatthe complainant has stated that the'stay on Construction was an Paradise
Systems Pvl. Ltd. and not on Green Heights Pvr, Lid, as the agrecment was
execuled between the later ene and nowhere the name of Green Heights is
mentioned in the alleged stay order. It further states that payment was
collected by respondent in the mode of construction linked plan and
respondent was sending demand letters even when the alleged stay was there
and hence no reliel of zero period may be extended to the respondent. The
counsel for the complainant that zero period allowed by Directorate of Town
and Country Planning (DTCP) is for limited purpose of renewal of license and
Directorate of Town and Country Planning (DTCP) arders cannot dilute the
builder buyer agreement.

The complainant further states that during the stay period the respondent-
builder had collected the payvment in the mode of construction linked plan
from the allottees and even executed the buyer's agreement during that
period. He further submits that the respondent-builder sent construction
updates to theallottees and also revised Lhe building plans during the said stay
period. Moreover, the 912 acres of the project land would be acquired by the
HSIIDC if it falls under section'4 and section 6 of Land Acquisition Act, 1894
which is not the case,

Un the contrary, the counsel for the respundent states that the land on which
Baani Center Point Project is constructed was notified in Section 4 Notice
dated 27 August 2004 and the details of this land are mentioned on Page No,
05 of the Section 4 notice of the Land Acquisition Act, 1894, Notification. This
land was notin Section 6 Notification dated 25 August 2005, vide judgement

dated 21 July 2022, the Supreme Court in para 32, specifically passed
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directions that the lands which were nol notified in section 6 notification and

there was no transfer during the period 27 August 2004 to 29 January 2010
and were not part of the deered awsril HSIIDC filed an application for
clarification on 01 July 2019, for inelusion of this land parcel also in the
deemed award, however, subject to payment of penalty this land parcel was
exempted from deemed award.

Further,. the respondent states that a collaboration  agreement dated
30.03.2013 was entered into M /s Paradise Systems Pvt. Ltd. being the original
landholder and Green Heights Projects Pvt. Ltd,, being the Developer for the
project namely “Baani Center Point” Thereafter, the construction was
initiated in the project and during that process a letter was received from
Directorate of Town and Couritry Plannin g directing Lo stop the construction
in compliance of the Injunction Order froni the Hon'bla supreme Court of India
dated 24.04.2015. Thereafter the respondent builder approached the Hon'ble
supreme Court of India for the clarification of the stay order as to whether it
ts applicable to the land and license however Supreme Court directed it to
approach DTCP for clarifications. The respondent builder approached DTCP
vide various representations however DTCP did not take any decision as the
matter was pending in the Supreme Court. It was further represented by DTCP
that the original files in respect of land portions of entire 912 acres have been
taken by Central Bureau ol lnvestigation of all the projects and till original files
are returned by CBI, DTCP will not be in a position to provide clarification in
respect of various representations, The Landowner then approached Punjah
and Haryana high court for directions to CBI to handover original files in
respect of the project of respondent and the High Court by order dated
27.03.2017 passed appropriate directions. ILis pertinent to mention here that
between the periods of 24.04,2015 till 12.03.2018, the Hon'ble Supreme Court

of India had passed directions in respect of 912 Acres of land in 3 Villages
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including the land where the present project [Baani Center Point] is
constructed. That vide judgement dated 12032018 the project of
Respandent was not included in tainted projects which clearly meant that
respondent could commence construction subject to renewal of licenses and
other permissions. shortly: after the stay was lifted on 12.03.2018, M/s
Paradise Systems Pvt. Lid, approached DTCP for renewal of license to begin
construction which was granted to them an 23.07.2018 and thereafter the
respondent has developed the said project which is almiost complete and was
left for some [inishing works and interiore, It shall be pertinent to mention
that while ren ewing the license the entire period of 24.04.2015till 12.03.2018
was exempted as Zero period by DTGP,

later on, the HSIDC filed an a pplication in the Hon'hle Sy preme Court of India

dated 01.07.2019 through M.A. No. 50 of 2019 in the matter of Rameshwar Vs.

state of Haryana & Ors. CA BTRB of 2015 being "Application for Clarification of
Final Judgment dated 12022018 passed by this Hon'ble Court™ [t is

submitted that the Hon’ble § upreme Court through its order dated 13.10.2020

again granted an injunetion on further construction of projects of the parties

to the said case including M/s, Paradise Systems Pyt Ltd. project of Baani

Center Point, The relevant portion of the said ordeér stated that: - Fending

further tonsiderations, no third-party rights shall be creg ted and o fresh
development in respeet f the entire 268 acres of land shall be undertaken. Al
three aforesaid ﬁ%ﬂ;’u&'ﬂiﬂ@ﬂﬂiﬁﬂ.@tﬂg any fresh third-party
rights and going aliead with developmend of unfinished works at the Site except
thuse related to maintenance gnd tpkeep af the site”, That finally throu gh the

recent judgment on 21.07.2022, the stay on construction was cleared by the

Hon'ble Supreme Court of India in M.A. 50 of 2019 in the marter of Rameshwar

Page 57 of 6B



2t s

ht,

HARERA .
e GLJRUGRAM Complaint no. 4960 of 2024 and 2 ﬂlht*f_}

V. State of Haryana & Ors:CA 8788 of 2015, vide lotler dated 26.07.2022 the

complainant was informed that the project has been eleared from stay on
construction and creation of third-party interests, by Supreme Court vide
order dated 21.07.2022. The res pondent vide letter dated 25.07.2022 has also
applied lor renewal of license and other permissions from DTCP which is
awaited. It is also Important to mention that the project was repistered with
RERA vide registration no. 187 of 2017 and after the judgment of Supreme
Court the respondent has liled an application for extenision of the registration
under section 7 sub clause 3 daited 04.08.2022.

After consideration of all the facts and circumstances, authority is of view that
the matter concerns two distinet periods: from 24.04.2015 10 12.03.2018 and
Irom 13102020 to 21.07.2022. The respondent collected payments and
executed buyer's agreemerits during the first period, e 24.04.2015 to
12.03.2018, which indicates their active involvement in real estate
transactions. Further, it is important to note that during the "stay period”, the

respondent -builder raised demands which are reproduced helow as:

’7 I_'lem:mc'l'ﬂ_;ﬁs'ml.ﬂn =1 ijﬁimm'&d ON Account Of

' 07.12.2017 Onbooking
| - = == H§C= — = = - — T |
As per aforementioned details, the respondent has raised the demands during
the period in which ‘stay’ was imposed. Also, the builder continued
construction activities unabated thereaflter concurrently received payments
from the allottees and even executed buyer's apreement during that time, This
sustained course of action strongly suggests that the builder possessed the
capability to fulfill their contractual oblipations despite the purported
hindrances. Hence, granting them a zero period for the purpose of completion
ol the project would essentially negate their involvement and the actions th iy

took during that time. Therefore, it is justifiable to conclude that the
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respondent is not entitled to a zero period and should be held accountable for

T ——

their actions during the sta ¥ period.

However, during the period 13102020 to 21.07.2022, there were specific
directions for stay on further construction fdevelopment works in the said
project passed by the Hon'hle Supreme Court of India in M.A No. 50 of 2019
vide order dated 21.07.2022 which way in operation from 13.10.2020 to
21.07.2022 and there is no evidence that the respondent did not comply with
such order. The Authority ohserves that During this period, there was no
fonstruction carried out in the project nor any demands made by the
respondent from the allottees. In view of the abuove, the promoter cannm be
held responsible for delayed possession interest during this period. Therefore,
in the interest of equity; no interest shall be payable by the complainant as
well.as respondent from 13.10.2020 1o 21.07.2022 in view of the stay order
Hon'ble Supreme Court on further construction/development works on the
said project.

In‘above mentioned cases, after some time of execution of MOU, the BBA was
executed. As per clause 37 of the BBA, the space buyer agreement constitutes
the entire agreement between the parties and supersedes all previous

agrecment orapplication, which reproduced below as:

37. This Agreement, along with its schedules, constitutes the

entire Agreement between the Parties with respect to the
subject matter hereof and all the terms and conditions of the
Allotment Letter, Mou or any other Agreement, executed
between the Parties in respect of the 'Said Premises’ shall be
deemed to have been incorporated in this Agreement save &
except those terms and conditions which are neither relevant

nor applicable in the present context or are at variance with
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the clauses contained in this Agreement in which case the

clauses of this Agreement shall prevail,

72, Further, this is also supported by Section 62 of the Indian Contract Act, 1872
(If the parties to a contract agree to substitute a new contract for it, or to

rescind or alter it the original contract, need not be performed), which

reproduced below as:

Effect of novation, rescission, and alteration of
contract.

If the parties to comtractagree to substitute 1 new conbeact for it or to
rescnd or alter it, the original contract, need not be performed,

73. Alter consideration of all facts and circumstances, Authority is of view that as
per buyer agreement, delay possession charge is to be given. Since BBA is the
effective and legally enforceable agreement here, so DPC should be allowed.
MOU is not legally enforceable after the execution of buyeragreement.

74. In all the complaints, the allottees mtend to continue with the project and are
seeking delay possession charges as provided under the proviso to section

16{1) of the Act Section 18{1) proviso reads as under

“Section 18: - Return of amount and compensation

181 ). If the provoter fuils o complete or is unable to give possession afan
apartment plot, il burifding, =

..........................

Frovided that where an allottee does not intend to withdrow from the
prraject, fre shall i paicd, By the promater, interest for every month of delay,
till the handing over of the possession, at such rate as ma W I prescrilbied.”

75.Clause 7 of the flat buyer's agreement provides the time period of handing
over possession and the same is reproduced below:

"7 Mossession

The promoter shall abide by the time schedule for compiéting the project
a5 discliosed at the time of regrstration af the project with the Autharity and
towards nding over the Premives along with parking (If applicable) to
the allottee (s} and the commron areas to the Association of affottecs or the
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campetent authority, as the case may be, gs provided under Rule 2(1)
() af Rules, 2017, " (Emphasis suppiied)
9.1 SCHEDULE FOR POSSESSION OF THE COMMERCIAL UNIT:

1) The Fromoter agrees and understands that timely delivery of possession
af the Commercial unit irlong with parling {if applicable] to the Alfattes(s)
and the common areas of the ussociation of allottees or the competent
authority, as the cose may be, is the essence of the Agreement.

Tl Promoter assures to hand over possession of the Commercial [nit
along with parking fif applicable) as per agreed térms and conditions
urifess. there is delay due to force mfeure”, Court arders. Government
policyfaguidelines, decisions affecting the regulor development of the real

estate project.”

70. Due date of handing over possession: As per the documents available on

record, there isno due date of possession mentioned in the

buyers agreement.

A considerate view has-already been taken by the Hon'ble Supreme Court in

the cases where due date of possession cannot he ascertained then a

redasonable time period of 3 years has to be talien into consideration. It was
held in matter Fortune Infrastructure v. Trevor d’ lima (2018} 5 SCC 442:
(2018) 3 SCC (civ) 1 and then was reiterated in Pioneer Urban land &

Infrastructure Ltd. V. Govindan Raghavan (2019) 5C 725 -

"Maoreover, a purson cannoet be mode G wait indefivitely for the
possession of the fats allotted o them and thay are entitled to seel the
refind of the amount paid by then, along with conipensation, Although
we are aware of the fact thot when thereiwas no delivery period
stipulated in the agreement, a reasonable time has to be taken i
consideration. In the facts and circumstances of this case, a Hme period
uf ¥ years would Bave been reasenabile for completion of the cortrac
i, the possession was reguired to be given by last quarter of 2014,
Further there is no dispute as to the fact that until now there is no
redevelopiment of the propert v Hence, in view af the above discussion,
which draw us to an irresistible conclusion that there 15 deficiency of
service on the part of the appeflants and accordingly the sspe js
arsered

27. I the instant case, the

promoter has allotted unit in its project vide buyer

agreement dated 01.08.2019, In view of the above-mentioned reasoning, the

date of buyer agreement ought to be taken as the date for cal culating the due
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date of possession. Therefore, the due date of handin g over of the possession

of the plot comes out to be 01.08.2022. Further as per HARERA notification
no. Y73-2020 dated 26.05.2020, an extension of 6 months is granted for the
projects having completion date an or after 25.03.2020. The completion date
of the aforesaid project in which the subject unit is being aflotted to the
complainants is after 25.03.2020. Therefore, an extension of 6 months is to b
given over and above the due date of handing over possession in view of
notification no. 9/3-2020 dated 26.05.2020, on account of force majeure
conditions due to outhreak of Covid-19 pandemic. As such the due date for

handing over of possession comes out to 0 1.02.2023,

-Admissibility of delay possession charges at prescribed rate of interest:

The complainants are seekin £ delay passession charges, Proviso to section 18
provides that where an allottee doss not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and it has heen

preseribed under rule 15 6f the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4} and subsection (7] of section 19
{1} For the purpose of proviso Lo section 12: section 18: ard suh-
sections (4] and (7] of section 19, the “interest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rage
0

Crovided that imcase the State Bank of Indiu e il cost of lerding
rate (MELRJ is not in wse, it shall be replaced by such benchmark:
lending rates which the State Bunk of India may fix from time to time

for lending ro the general public.
The legislature in its wisdom in the subordinate legislation under the
provvision. of rule 15 of the rules, has determinsd the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and il the said rule is followed o award the interest, it will ensure uniform

practice in all the cases.
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Bl Consequently, as per website of the State Bank of India f.e., https:/ /shicoin,

g1.

o P

83,

the marginal cost of lendin g rate (in short, MCLR) as on date e, 07.04.2026 s
2.80%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e, 10.80%.

The definition of term ‘interest’ as defined under section (za) of the Act
provides that the rate of interest chargeable from the allottee by the promaoter,
in case of default, shall be equal to the rate of interest which the promoter shall
be liahle to pay the allottee; in caga of default. The relevant section is

reproduced below:

“(2u) “interest" means the rates of interest payable by the pranmater

arthe aifottee, as the cuse miay be.

Explanation. —For the purpose of this clouse—

{¥) the rate of interest chargealle. from the allotter by the
promater, in case of default, shall be equal to the rate of interest
which the pramoter shall be liable ta pa 1y the allottee, in case of
default. |

(it} theinterest payable by the promoter to the allattes shall be from
the date the promaoter recéived the omoint or any part theresf
till the date the amount or part thereaf and interest thereon is
refunded, and the interest pa vable by the allottee to the

promoter shall be from the dote the alfottee defualts in paviment
to the pramoter il the date it is putd:”

On consideration of the documents available on record aid submissions made
by both the parties regarding contravention of provisions of the Act, the
authority is satisfied that the respondent is in contravention of the section
11{4}){a) of the Act by not handin § over possession by the due date as per the
apreement. By virtue of clause 7 of the agreement executed between the
partieson 071.08.2019, the due date of possession comes out th be 0 1.02.2023
including grace period in lieu of Covid-19.

IUis pertinent to mention over here that even after a passage of more than 3
years (Le, from the date of buyer agreement till date) neither the construction
15 complete nor the offer of possession of the allotted unit has beet made to

the allottee by the respondent/promaters. The authority is of the view that
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the allottee cannot be expected to wail endlessly for taking possession ol Lhe
unit which is allotted to him and for which he hias paid a considerable amount
af money towards the sale consid eration. Further, the authority observes that
there is no document placed on record from which it can be ascertained that
whether the respondents have applied for occupation certificate /part
occupation certificate or what is the status of construction of the project.
Hence, this project is to be treated s on-going project and the provisions of

the Act shall be applicable equally to the builder as well as allottees.

-Accordingly, the non-compliance of the mandate contaimed in section 11{4)(a)

read with proviso to section 18(1) of the Act on the part of the respondent is
established. As such, the allottees shiall be paid, by the promoter, interest {or
every month of delay from due date of possession ie; 01022023 till valid
offer of possession after obtaining occupation certificate from the com petent
Authority or actual handing over of possession whichever is earlier, as per
section 18(1) of the Act of 2016 read with rule 15 of the rules. No interest shall
e payable by the respondent as well as complainant from 13.10.2020 tex
21072022 in view of judgement of Hon’ble Supreme Court wherein this was

explicitly instructed to cease any further development in the project.

-After consideration of all the facts and circumstances, the respondent is

directed o pay interest to each of the complainant(s) against the paid-up
amount after adjustment of assured return paid to the complainant, if any, at
the prescribed rate of interest Le,10.80% p.a. for every month of delay from
the due date of possession 01.02.2023 Gl valid offer of possession after
obtaining occupation certificate, plus two months or actual handing over of
possession, whichever is earlier as per proviso to section 18(1) of the Act read
with rule 15 of the rules. No interest shall be payable by the respondent as
well as complainant from 13.10.2020 to 21.07.2022 in view of judgement of

Hon'ble Supreme Court wherein this was explicitly instructed to cease any
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further-development in the project The complainant is directed to pay

—

oulstanding dues, if any, after adjustment of interest for the delayed periad
andassured return if any,

L. Direct the respondent to handover the possession of the unit, in a
habitable state, after obtaining the occupation certificate from the
concerned anthoritics.

The respondent builder is directeéd to handover the possession after oblaining
occupation certificate from the competent Authority.

GV Direct the respondent to execute the conveyance deed of the
allotted unit in favour of the complainants:

Under Section-17(1) provise of the Act, 2016, the respondent/promoter is
underan obligation to execute the registered conveyance deed in favour of the
allottee /complainant within three months from the date of issue of occu pancy

certilicate. The relevant provision is reproduced below:

“Section 17 . Transfer of title

(1] the promoter shall execute a registered conveyance

deed ......c..veeeeveiJocal laws:

Provided that, in absence of any local law, conveyance deed in

favour of the allottee or the association of the allottees or the
competent authority, as the case may be, under this section

shall be carried out by the promoter within three months from

the date of issue of occupancy certificate.

[Emphasis supplied]

88. The Authority hereby directs the respondent Lo execute the conveyance deed

m [vour of the complainants after obtaining occupation certificate from the

Authority.
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G.V Direct the respondent to not raise any payment demand, in violation
of the provisions of the Act, 2016 and/or contrary Lo the terms of the
agreement.

#9. The respondent is directed no to charge anything which is not part of buyer
agreement
G.V1 Pass an order imposing penalty on the builder on account of various
defaults and illegalities under the Act, 2016 and the same be ordered to
be paid to the complainants.

00t is important to note that the above said reliel wis not pressed by the
complainant counsel during the arguments in the course of hearing. Also the
complainant failed to provide or describe any information related to the above
mentioned relief sought. The authority is of the view that the complainant
counsel does not intend Lo peruse the reliel sought by the complainant, Henre,
the autherity has not returned dny findings with regard to the above

mentioned reliels.

H. Directions of the anthority
91. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations cast
upon the promoter as per the function entrusted to the authority under
section 34(1):

. The respondent is directed to pay interest to each of the
complainant(s) against the paid-up amount at the prescribed rate of
interest 1.e,10.80% p.a. for every month of delay from the due date of
possession 01.02.2023 till valid offer of possession after obtaining
occupation certificate, plus two months or actual handing over of
possession, whichever is earlier as per proviso to section 18(1) of the

Act read with rule 15 of the rules after adjustment of assured returns
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already paid by the respondents. No interest shall be payable by the
respondent and complainant from 13.10.2020 to 21.07.2022 in view
of the stay order Hon'ble Supreme Court on  [urther

construction/development works on the said project.

ii. The arrears of such interest accrued [rom due date of possession of

each case till the date of this order by the authority shall be paid by the
promoter to the allottees within a period of 90 days from date of this
order and interest lor every month of delay shall be paid by the
promoter to allottee(s) before 10 of the subsequent month as per rule
16{2) of the rules.

The complainant is directed to pay outstanding dues, il any, after
adjustment of interest for the delayed period.

The amount of assured returnsg already paid by the respondent shall
be adjusted from delay possession charge.

The respondent-builder is directed not to charge anything which is not
part af buyer agreement.

The respondent is directed to offer the possession of the allotted unit
within 30 days after obtaining occupation certilicate from the
compelent authority.

The rate of interest chargeable from the allottees by the promaoter, in
case ol default shall be charged al the prescribed rate e, 10.80% by
the respondents/promoters which is the same rate of interest which
the promoter shall be liable to pay the allottees, in case of default Lo,
the delayed possession charges as per section 2(za) of the Act No
interest shall be payable by the respondent and complainant from
13.10.2020 1o 21.07.2022 in view of the stay order Hon'ble Supreme

Court on further construction /development works on the said project.
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viiiThe respondents are directed handover possession of the plot in

question  within  three months after obtaining completion/part
completion certificate from the competent authority. Further, the
respondents are directed Lo gt the conveyance deed of the allotted
tnit executed in favour of the complainant in terms of sectioi 17(1) of
the Act of 2016 on payment of stamp duty and registration charges as
applicable

lx. Holding charges: The respondent is not entitled to claim holding
charges from the com plainant(s] /allottee(s) at dny point of ime sven
alter being part of the builder buyer'’s agreement as per law settled by
Hon'ble supreme Court in Civil appeal nos; 3864-3889/2020 decided
on 14.12.2020.

92, This decision shall mutatis mutandis apply to cases mentioned in para 3 of this
order.

93, The complaints as well as applications, if any, stand disposed of

94. Complaints stands disposed off, True certified copy of this order shall be
placed in the case file of each matter.

95. Files be consigned to registry.

(Phool § Saini) (Arun Kumar)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurupram
Dated: 07.04 2026
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