HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www.haryanarera.gov.in

Complaint no.: 1038 ol 2024

Date of filing: 14.08.2024

First date of hearing: | 04.11.2024

Date of decision: ‘ 21.04.2026
Navita Dagar
W/o Sandeep Dabas
R/0 923 Chabbu Pana.
Pooth Khurd, North West Delh ... COMPLAINANT
Versus

TDI Inlracorp Limited.

Vandana Building.

Upper Ground Floor 11, Tolstoy Marg,

Connaught Place. New Delhi- 110001 e RESPONIDEN

Present: - Ady: Mukesh Tomar, Learned Counsel Tor the Complamant
through V€
Adv. Shubhnit ans. Learned Counsel lor the Respondent

through V.

ORDER (DR. GEETA RATHEE SINGH -~ MEMBER)
Io o Present complaint has been [iled on 14.08.2024 by the complainant under

Scetion 31 ol the Real Estate (Regulation & Development) Act. 2016 (lor
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Complaint no, 1038 of 2024

short Act of 2016) read with Rule 28 ol the arvana Real s
(Regulation & Development) Rules, 2017 for violation or contravention of
the provisions of the Act of 2016 or the Rules and Regulations made there
under, wherein, it is inter-alia preseribed that the promoter shall be
responsible to [ullill all the obligations, responsibilities and functions
towards the allottee as per the terms agreed between them,

A. UNIT AND PROJECT RELATED DETAILS

I3

The particulars of the project. the details of sale consideration, the amouny
paid by the complainant. date of proposed handing over the possession,

delay period, il'any, have been detailed in the following table:

S.No | Particulars | Details
L. | Name &location ol project | "Waterside Floors in I'DI |ake Cirove |
City™. Kundli. Sonipat
2 | RERA registered/mot | Resistered with registration no. 43 ol
registered 2017 dated 11.08.2017 |
3 Unit no. | WE-138/SK |
| 4. | Super built up arcy 1400 sq. 11
| 3 Date ol Allotment | 18.09.2013
0. ' Builder buyer agreement | 19.12.2013 |
!
;8 | Due date of possession 19.06.2016
| Clause 28 ... However,  if the

possessian ol the apartment s w’:'.r‘mw.l"l
| bevomd the stipnfated  poriod of 30
months from the date of execution hereof |
| I and the reasons of delay are solely
! | altributable 1o the wilful neglect or |
| defaudt of the Company then thereafier
for everv month of delay, the b uver shell
he entitled 1o« fived monthfy
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COnpensaion derricges, prenaly

quaniified () Rs.5 per square foot of the |
total super area of the apartment. The |
. Buyer agrees that he shall neither ¢laim

| nor be entitled for any further sums on

account of sueh delav in handing over

| | the possession of the apartment

8, Total Sale Consideration’| 256.56.870/-
| ol the unit
['9. | Amount paid by [ R6734.816/~ (wrongly caleulated  as |
- complainant 206.98.8106/~ by complainant)
10.  Occupation  Certificate | 30.06.2023 |

received by the respondent

1. Offer of possession 05.07.2023
FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT
That the complainant came across alluring and attractive advertisements
issued by the respondent regarding its residential project namely “Weter
Sidle loors " situated at Seetor-63, Kundli. Sonipat (Harvana), The
olficials ol the respondent represented and assured that the project would
be Tully developed and possession ol units would be delivered within a
period o' 23 years. Relving upon the said representations, promises and
assurances  contained in the brochure and promotional material, the
complainant applicd for booking ol a residential loor admeasuring
approximately 1400 sq. [t. initially identified as Unit No, IT™M0O0105, 2™
(1-Category) in the project Waterside Floors — KWIL N1, Kundli,

Sonipat,

qo™
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Complaint no, 1048 af 2024

That at the time of booking. the complainant made lmely pavments
towards the allotment of the said unit. T'he details ol the initial payments

made by the complainant are as under:

Date !(.‘huquu No.| Amount (2) | Reeeipt No. |

|
12.04.2013 | 416187 5.00.000/- ‘

22.06.2013 | 41619] 3.51.418/- ‘I RECO045/00733/13-14 ‘

0001971 I

EH.{}H.EHI.”L! 871013 530,000/~ | RECOO45/1250/13-14 !
| I

727701 1.95399/ | I{I-:(.‘{}ﬂ-w{}i:'{39.-'!."--14|
| . .

Copies of the above receipts are annexed with the complaint as Annexure

19.12.2013

-1 (Collv),

Fhat alier receipt of the aforesaid advance amounts, the respondent issted
an allotment letter dated 18.09.2013 hearing N,
ALNO/BOO00S4/00103/13-14. whereby Unit No. WE-138/S1-. having
built-up area of 1400 sq. fi. on the Sceond Floor. was allotted 16 the
complainant. Copy ol the allotment letter is annexcd as Annexure P22,
That thercaller, a tripartite agreement dated 19.12.2013 was executed
between the complainant (buyer), the respondent (builder) and 11DIC
Limited (linaneer) to salcguard the interests ol all partics. Copy ol the

tripartite agreement is annexed as Annexure P-3,

Lo
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Fhat pursuant 1o the said tripartite agreement, the complainant availed 4
housing loan of 230.00.000/- from TIDFC Limited vide loan agreement
dated 06.02.2014. Copy of the loan agreement is annexed as Annexure P-4,
That simultancously. buyer’s agreement dated 19,12.2013 was exceuted
between the complainant and (he respondent. As per Clause 28 of e said
agreement. the respondent was obligated to deliver possession ol the
allotted unit within 30 months from the date of exceution o the agrecment,
Itwas further provided that in case ol delay attributable to the respondent,
the complainant would be entitled to delay compensation at the rate of 25
per sq. I per month of the super area. Copy ol the buyer’s agreement iy
annexed as Annexure P-5.

Phat despite the complaimant having made payments diligently and i oy
timely manner, the respondent failed (o honour its contractual obligations
and did not deliver possession within the stipulated period. 'The respondent
thus committed a clear bréach of the buyer’s agreement.

That surprisingly, the respondent vide letter dated 01.06.2021 issucd an
intimation of completion and offer of possession o the complainant
without obtaining the mandatory occupation certificate from the competent
authority (DTCP), ‘The said possession oller was made subject 1o P nent
ol alleged vutstanding ducs,

That the said possession letter dated 01.06.2021mentioned a revised super

arca oF 1520 sg. .. whercas the buyer’s agreement specified only 1400 sq,

Lo
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Complaint no; 1038 of 2074
It.. thercby unilaterally increasing the area and lnancial liability of (he
complainant. Along with the possession letier, an ambiguous and incorrect
linal statement of account dated 01.06.2021 was also issued,
That the complainant immediately raised objections vide c-mail dated
19.08.202]., spectfically questioning how  possession could be ollered
without obtaining the vecupation certificate and informing the respondeny
that the financer bank would not release further pavment in the absenee of
the said certilicate, Copies of the possession letter. [ing] account statement
and e-mail correspondence are annexed s Annexure P-6 (Colly),
That instead of addressing the genuine concerns of the complainant, the
respondent continued to issue arbitrary and inflated demand letiers, A
demand  letter dated 19.08.2021 was issucd demanding 21214057 -
[ollowed by 4 reminder dated 6. 112021 demanding an even higher
amount ol 216.86,285.87/-. despite the fact that the oceupation certilicate
had still not been obtained,
That thercalier, another reminder letter dated 11.05.2022 was issued by the
respondent demanding an amount of 16,15.956.78/-. The said demand
was raised in similar cireumstanees bul reflected a different outstanding
amount. which elearly demonstrates that the respondent never complicd
with the terms of the tripartite agreement and buyer’s acreement dated
19.12.2013 and continued 1o raise vague. inconsistent and  arbitrary
demands. ‘The repeated issuance of contradictory communications resulted
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in complete uncertainty and failure of performance on the part ol the
respondent,

That pursuant 1o the aforesaid vague and ambiguous communications. the
complainant repeatedly reminded the respondent about its lapses: however,
the same were completely ignored. The complainant sent an c=mail duted
23.05.2022 to the ollicial ¢-mai] address ol the respondent expliining the
situation and secking clarification. but no response was received. Copies of
demand  letter dated 19.08.2021, reminder letters dated 16.11.2021 &
11052022, and c-mail duted =3 05,2022 are unnexed as Anhesue |*-7
(Colly).

That the respondent continued issuing vague communications (o exerl
pressure tpon the complainant and 1o conceal its own lapses: A further
reminder letter dated 12.06.2023 was issued demanding 218.93.320.90/-
despite the faet that it had already been categorically communicated 1hat no
further disbursement could be made by the financer bank in the absence of
the vecupation certilieate,

That as per the tripartite agreement dated 19.12.2013., the respondent wis
obligated to timely inform all partics regarding the availability of the
oceupation certificate. In an elfort to resolve the prolonged dispute. the
complainant sent o written letter dated 27.06.2023 10 the authorised
representative ol the respondent secking  clarilication. particularly
regarding the status of (he property being changed to “Property on 1old.™

Papo 70f 29
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However, no response was reeeived. Capics of reminder letter dated
12.06.2023 and letter dated 27062023 are annexed ay Annesure P-8
(Colly),

That therealter. a final offer ol possession dated 05.07.2023 was issucd by
the respondent stating that the accupation certificate has heen abtained
vide memo nw, ZP-TOHIIDNK)2023/21118 dated 30.06.2023. 1owever,
the  oceupation  certificate supplicd to the complainant was  jiself
ambiguous, as it mentioned the address ol Sector=64, Sonipal. whercas the
project s situated gt Seetor-63. Sonipal. as reflected in the carlior
possession letter dated 01.06.2021. This diserepancy was immediately
brought 1o the respondent’s notice via c-mail dated 08.08.2023, bul no
clarilication was provided, Copies ol the oecupation certificate dated
S0L06.2023,  possession  lelter dated 05.07.2023 and  c-mail dated
08.08.2023 are annexed as Annexure P-9 (Colly).

That despite the continuing ambiguity. the respondent kept imposing
arbitrary charges and interes upon: the compluinant, A further demind
letter dated 11.10,2023 followed by an ambiguous final statement of
account dated 25:10.2023 was issued. |l complainant responded vide ¢
mail dated 19.11,2023 addressed 10 hoth the respondent and the financer.
Vel no response was réceived. Copies ol the demand leter, statement of
account and c-mail dated 19.11.2023 are annexed as Annexure -1

(Colly)
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Ihat after persistent [ollow-ups by the complainant, the responden
supplied a customer ledger. detailed statement of dceount and money
reecipt dated 14.12.2023, Subsequently. an invitation for exceution ol the
conveyanee deed dated 05.01.2024 was issued  without obtaining the
mandatory NOC  from  the lnancer.  which again  demonstentes (e
respondent’s negligent and casual approach. Copies of said documents are
annexed as Annexure 211 (Colly).

Ihat an acknowledgement/NOC  dated 02.02.2024 was issucd by S
Irustee permitting fit-ou possession, However, the said letter specilically
clarified that the permission was not valid for habitation as the OCCUption
certilicate was vet to be obtained. thereby further exposing the continuing
ambiguity created by the respondent. Copy of the said letier is annexed a8
Annexure P-12,

Phat the respondent therealier atempted to coerce the complainant int
waiving the compensation by forwarding a deed of settlemen dated
U6.06.2024. Upon seeking lepal advice, the complainant realized that the
said document was an attempt to cevade liability, and therelore the SIS
was nol exceuted. Copy of the deed of settlement is annexed as Annexure
’-13,

That in view of the faregoing facts and circumstances. the respondent s
liable 1o compensate the complainant strictly in terms of clause 28 of the
buyer's agreement dated 19.12.2013. The respondent is further liable Lo
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pay interest on the compensation amount and on the payments made by the

complainant in accordance with Rule 15 ol the Haryana Real istate

(Regulation and Development) Rules, 2017 read with Section 18 ol the

Real state (Regulation and Development) Act. 2016, The complainant has

paid a total sum ol 266,98.816/- i1l date against the sale consideration of

256.56.870/-.

I'hat the complainant has also paid the final amount of 21 1. 86.595/- on

13.02.2024 via NEFT (UI'R No. 44242883125) and is entitled 1o inlerest

@ 10.50% amounting to 239.329/- on the said payment.

Fhat the respondent-promoter has grossly lailed to abide by the contractual

obligations stipulated in the tripartite agreement and buyer’s agreement.

The cause of action is continuous and recurring as the respondent has

lailed 1o deliver lawlul and valid possession of the developed residential

unit in accordance with law,

RELIEF SOUGIIT

In view ol the facts mentioned above. the complamant prays lor the
lollowing relief

Lo I the event that the registration has been aranted Lo the respondents-
promoters {or the project namely Water Side loors in Sonipal.
Haryana under RERA read with relevant Rules, it is praved that the
same may be revoked under Section-7 of the RERA [or ilating the
provisions ol the RERA for violating the provisions of the RERA.,
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Complaint no. 1038 of 2074

In-exercise of powers under Section 33, direet the respondent-
promoter to place on record all statutory approvals and sanclions of
the projeet;

In exercise of powers under Seetion 35 of RERA and Rule 7] ol
HRIAR&D) RULES. 2017, 1o provide complete details of 11010
and . statutory dugs paid o the competent authority and pending
demands il any;

Lo refund the entire amount paid by the complainant along with
nterest as preseribed  under RERA provisions lor the delay m
completion ol the project from dates of deemed date ol possession till
its actual realization.

To pay compensation of 25.00,000/- on account ol harassnient.
mental agony and unduc hardship caused 1o the complainant on
account of deficieney in service and untair trade practice:

the complaint may be allowed with costs and litigation expenses of
L 1.00.000/-:

Any other reliel as this [lon'ble Authority may deem (1t and

appropriate in the facts and cireumstances ol the present case,

REPLY ON BEHALF OF RESPONDENT

Notice ol the present complaint was issued (0 the respondent on

20008.2024. which was duly served and  delivered on 22.08:2024,

Thercalier. the matter was listed [or hearing on 04.11.2024. 03.03.2025
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Complaint ne: 1038 of 2074

and 21.07.2025, and the respondent was granted sulficient opportunitics (o
[Hle its reply. THowever. despite repeated opportunitics. no reply was filed
by the respondent, Conscquently.  the matter was again  listed on
18.11,2025, whercupon this Hon'ble Authority passed a detailed order
striking ol the defence of (he respondent for failure 1o (ile s reply

Subsequently. the respondent filed an application dated 09,03.202¢ seeking
recall of the order dated 18.11.2025. The said application was considered
and dismissed by this Hon ble Authority vide order dated 10.03.2026.
whereby the carlier direction w as reiterated and the right of defence of the
respondent remained struck off Accordingly. the present complaint s
being decided on the basis ol the material available on record, in the
absenee ol any reply from the respondent.

ORAL  SUBMISSIONS BY LEARNED COUNSEL FOR THE
COMPLAINANT AND RESPONDENT

L. counsel [or the complainant reiterated the basic faets of the case and
submitted that the complainant has lulfilled all her contraciual ubligations
by making timely payments as per the buyver's aarcement, e argued that
the respondent failed to deliver lawful and valid possession within the
stipulated period and continued 1o raise arbitrary and inconsistent demanids
without obtaining the mandatory oceupation certificate for a considerable
period. e Turther arpued that the offer ol possession made on 05.07.2023

was not a valid ofler of possession and respondent demanded huge amount

o
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as outstanding dues, Since. complainant was receiving various demand
leters  from  the respondent and late fee was being levied on the
complainant. the complainani paid an amount ol 211.86.595/- as (he (I
instalment which was 10 be paid at the time of offer of possession,
However. issues with regard Lo receivable and pavable amouni could not
be resolved between the parties and therefore. complainant has (iled preent
complaint seeking reliel of refund along with interest from the Authority.
Per contra. 1d. counsel lor the respondent submitted that the respondent
has alrcady obtained the oceupation certilicate dated 30,06.2023. and
theretore the project stands completed. 1t was lurther submitted that an
offer of possession has alrcady been issued o the complainant and the
respondent remains ready and willing 1o hand over possession. 11 was
argucd that sinee the praject has been completed. granting the reliel of
refund would adversely alfeet the linancial viability ol the project and
cause undue hardship 1o the respondent.

[le Turther arpued that alier olfering possession (o the complainant.
the parties were about o settle the matter and a sum ol 11.86,595/- wus
decided o be paid by the complainant, Said amount was even paid by the
complainant on 13,02.2024 as per the settlement deed. which clearly shows
her intention o go ahead with the project and take possession ol the unit,
However, later on certain dispute arose with regard to receivable and
payable amounts and hence said deed was not exeeuted. Onee a valid oller

Page 13 of 29
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ol possession has been made to (he complainant, she cannot now withdeaw
Irom the project and elaim refund ol the amount deposited. sinee the entire
dmount stands vested in the project.

ISSUES FOR ADJUDICATION

Whether the complainant is entitled for relund ol the wmount paid by her
along with interest in terms ol Section 18 of RERA, Act of 20167
FINDINGS AND OBSERVATIONS OF THE AUTHORITY

It is an admitted position on record that the Noor in question was booked
by the complainant in (he year 2013 and vide allotment letier dated
18092013, Noor No. WI-138/51, admeasuring 1400 Sq. oon the 2™
Hoor in the project namely “Waierside Floors in Lake Grove o
Kundli, Sonipat was allotted 10 the complainant, Therealler., a bhuilder
buyer agreement dated 19.12.2013 was exceuted between the partics lor
lotal sale consideration of 56.56.870/-. 1 is lurther evident from the
record that against the said total sale consideration. the complainant has
paid a 1otal amount of 67.34.816/- 10 the respondent (however, the
complainant has wrongly mentioned/caleulated the amount as 266.98.816/-
in Appendix - DD), The Jast payment ol 211.86.595/- was made by the
complainant on 13.02.2024 through NEFT (UTR No. 44242883125,
which establishes that the respondent has received the entire sale

consideration from the complainant by the vear 2024,
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The Authority observes that the floor in question was allotted 1w (he
complainant pursuant (o (he exceution ol the: builder buver agrecment
dated 19.12.2013, and s per Clause 28 thereol. the respondent was
obligated 10 deliver possession within 30 months, i.c.. on or belore
19.06.2016. However. the respondent failed 10 honour its contractual
obligation within the stipulated period without any reasonable justlication,
Although the respondent issued 1 letter/e-mail dated 01.06.202] olfering
posscssion [or [il=out along with a demand of 216.40.966/-. (e said offer
was admitedly made without obtaining the occupation certificate. and
therelore cannot be treated as a valid oller of possession in the eves of law,
It was only vide letter dated 05.07.2023, after obtaining the oecupation
certificate on 30.06.2023. that a legally valid ofTer ol possession was made
to the complainant. The complainant challenged suid offer of POSECHSionN
stating that occupation certificate attached with the oller is ambiguous as i
mentioned the address of the project as “Sector -64° whereas the project is
siluated at “Sector 637, Further arbitrary charges and interest was
imposed upon the complainant in the lingl statement ol account issucd
along with the offer of possession. Said discrepancies were brought 1o the
notice ol respondent via email dated 06.08.2023 and 19.11.2023 hut i
vain. Therealier. an invitation for execution ol the convevanee deed was
issued by respondent on 05.01.2024 without oblaining mandatery NO(
[rom the financer. Liven an acknow ledgement/NOC dated 02.02.2024
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issucd by SBI Trustee permilting [it-out possession specilically elarilicd
that the permission was not valid for habitation as the occupation
certilicate was yvet 10 be obtained.

However, the fact which cannot be overlooked here is that the
complainant had made o payment ol 211.86.595/~ on 13.02.2024 i.c. aller
the offer of possession issucd on 05.07.2023 and acknowledoement/NOC
dated 02.02.2024. 11 the complainant was not satislicd with the ofTer of
possession issued to her and there were circumstances which compelled
her o withdraw  from  the project. then the Authority is unable 1o
understand as to why said payment was made alter ofler of possession and
that too when acknowledgement/NOC dated 02.02.2024 issued by SBI
Trustee permitting [it out possession specilied that it was not for habitation
and OC has not been reecived, As per the pleadings ol the complainant. an
amount of 1893320/ was demanded lrom her against which she had
paid a sum ol 211.86.593/-. This clearly demonstrates that the complainant
had the intention o continue with the project and wanted possession of the
Moor booked by her. lowever, since respondent did not settle the
grievances of the complainant she decided 1o withdraw Irom the project
and sought refund of the amount deposited by her.

Although valid olTer of possession was made Lo the complainant but same
was made after a delay o approximately seven years from the due date of
possession and it does not extinguish the statutory right ol allotiee o seek
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refund under Section L8(1) ol the RERA Act onee delay in handing over
the possession  bevond — the stipulated - period  is  established,  1he
complainant, having made substantial and ultimately (ull payment towards
the booked oor, filed the present complaint secking refund along with
interest on the ground that the respondent failed v make a timely and
tawlul oller of possession as per the terms of the buver's agreement. e
Authority linds merit in the contention that the complainant invested lard-
carned money in the project with a legitimate expectation of Limely
delivery, However, the possession was ollered alier an inordinate delay off
more than seven years, thereby giving rise to the present elaim lorrelund
and conscequential relicls,

When an allouee becomes ¢ part of the project it is with hopes that he will
be able to enjoy the fruits of his hard carned moncey in terms ol'a safety aud
seeurity ol his own home. However, in this case due w peculiar
circumstances complainant has not been able W enjoy the fruits of her
nvestment capital ay the possession ol the Toor in question is shroud hy &
vell of uncertainty. Complainant had invested a huge amount ol about
R67.34.816/- with the respondent to gain possession of a residential Noor,
However respondent has miscrably failed (o offer possession ol the unit
within the timeline as agreed in the agreement,

Complainant is at liberty 1o exercise her rights o withdraw [ram the
project on aceount of defaull on the part ol respondent 1o deliver

Rose
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Complaint no. 1038 of 2024

possession and seek refund of the paid amount. Section 18 (1) (a) ol the
Act confers unqualified right upon the allottee o withdrin from: the
project and demand refund along with interest, liven the Hon'ble Supreme

Court in the matter of “"Newtech Promoters and Developers Pvt. 1td.

versus State of Uttar Pradesh and others ™ in CIVI]. APPEAL NO(S).

6745 - 6749 OF 2021 has obscrvid that in casc of delay in granting
POSSESsion as per agreement [ur sale. allottee has an unqualified right 1o
seek refund of amount paid 1o the promoter along with interest, Para 25 of
this judgementis reproduced below:

2 The wnqualified righy af the allottee o seek refined
referred wnder Seetion 18 Lta) and Section 19(4) of the At i
not dependent on any contingencies or stipulations thereof It
appears that the legislature has consciously provided this righ
of refinrd on demand as an unconditional absolute right 1o the
allotiee, if the promoier Jails 1o give possession of the
apartment, plot or huilding within the tine stipndeted wider (e
terms of the agreement regardless of unforeseen events or stuy
orders of the Cowrt/tribunal, which is i wither \wvay o
ativibiiable to the alloitee/Mome buver, the pramoter is wider
an obligation o refined the amount on demarnd WED B erest
the rate  preseribed hv the State  Governmem el fing
compensation in the meaner provided under the Acr ywith e
proviso that if the allottee does not wish 1o withelraw from the
project, he shall be entitled Jor interest for the period of delen
titl handing over possession at the rate preseribed.”

However this valuable right (0 demand refund of amounts paid
along with interest has 1o be exercised within a reasonable period of time

by the complainant. Now the question arises is what shall constitute o
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Complaint ne: 1038 of 2004

reasonable time o exercise their right 1o seck refund and whether
complainant may choose 10 excreise this right years afier the time when
the valid olfer of possession is made to her. Ilere, harmonious
interpretation of the right 1o scek relund under section 18(1) and the
obligation ol allottee 1o take physical possession under Section 19(10)
within a period ol two months of the offer of possession after grimt of
Occupation certificate has to be made. When a valid oller o possession is
made. then under Section 19010) an allotice is obligated o aceept the
physical possession. [lowever in case he does not wish w take Lhe
possession he should communicate his intention o withdraw 1o the
respondent and demand refund of paid amount along with interest. In the
present case a valid olfer of possession was made i 03.07.2023 and the
complainant approached the Authority 10 seek the reliel of refund under
Scetion 18(1) in August 2024, Authority observes that the entire amoun|
paid by the complainant has been used towards the completion of the unit
and the same is complete and occupation certificate has been issucd by
the competent Authority on 30.06.2023

Now. it is neeessary to examine the conduct ol the complainant alter the
olfer of possession issued vide letter dated 05072023, Once an oller of
possession is made. the allotee is expected either to aceept the possession
and continue with the project or to exercise the option of withdrawal and

seek refund of the amount deposited along with interest within o
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reasonable period. In the present case. complainant has not placed I
material on record to demonstrage that after the issuance of the offer 0l
possession she had taken Iy conerele steps o withdraw from (he project
or had communicated their intention Lo seek relund from the respondent
within a reasonable time. In lact she had further deposited a sum of
21 1.86,395/- alter reeeipt ol ofTer of possession showing her intention 1o
continue  with the project. Complaint itsell” has been liled aiter o
considerable lapse ol time from the date of the ofler OF possession. In the
absenee ol any correspondence ar evidence showing that the compluinani
had promptly exercised the option of withdrawal. il cannot be presumed
that the complainant intended 10 exit the projeet within 2 months upon
reccipt of the oller of possession. Accordingly, complainant would be
entitled (o refund of the deposited amount subject to lorleiture of e
carnest money,
So. the Authority (inds it to he o i case lor allowing refund in fivour of
complainant subjeet 1o (orfeiture of carnest money. larnest money is
delined by [Hon ble Supreme Court in judament dated 03.02.2023 passed
in Godrej Projects Development Limited vs Anil Karlelar & Ors.
Civil Appeal no. 3334 of 2023.

“This Court in the case of Satish Batra v. Sudhir Rawal (supra).

alter considering the carlicr judgments of this Courl. has observed

Lhus:

IS The daw s, therefore, clear that to Justifv the forfeiture of
aevance money being part of “earnest money" the terms of e
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contract should be clear dnd explicit. Earnest money is puid or
given at the time when the coniract is enfered into and, ay
pledge for its due petformance by the depositor to be Sorfeited in
case of nonperformance by the depositor There con he COIVE PR
Stwattion ilve theit i the seller fuily 1o pectarm the comtract e
purehaser can also vet double the amaount, if it is so stipuleted. It iy
alsa the law that parkpavment of purchase price cannot he
Jorfeited wnless it is o guarantee for the due performeance of the
contract. In other vwords, jf the pavment is mede only fowerds
paripavment of consideration and not intended s CrNest Mioney:
then the forfeiture clause Will not cpnly.

16. When we examine the elanses i the instennt case. i iy ety
clear thar the eluise extracied heveinabove was inclided in the
contract af the moment ot which the conteact was entereed ingn, i
represents the guarantee that the contract would be fildfilled  In
other werds, “earnest” iy given to bind the contract, vihich is o
peart of the purchease price when the transaction is carried oul aned
itwill be forfeited when the transe tion falls through by reason of
the defeadr o failure afthe purchaser. There is no othor el et
militates against the clunses extracted in the agreement deated 29-
11-2011,

We are, therefore, of the view that the seller was fustified in
Sforfeiting the amown of Bs 7.00.000 as per the reloven cleanse,
sinee the earnest money was. primarily a security for the di
performance of the agreement and. consequently, the seller iy
entitled i forfeit the entire deposit. The High Court has, therefore,
cemmmitied an error in reversing the fudgnment of the trial eon,”

As such. builder buver agreement provides for 15% of the basic sale price
45 carnest money. However, the same is not Justified. In support. decision in
Appeal no, 292/2019 titled as Experion Developers Pyt Lid vy Sunjay Jain
& Smt. Kokila Jain is relied upon, wherein Hon’ble Appellate ‘I'ribunal s
observed that forfciture amount of the carnest money shall not exeecd more.
than  10% of the consideration amount ol the  Real  Lstae e
apartment/plovhuilding. Relevant part of the order is reproduced below [or

relerence:-
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17 The legal position with regard 1o the earnest money liis heen dealf
m detail by Hon 'ble Stpreme Court in citations MelaBux v, Unic
Inelia (196 ﬂ&‘if_u! and SatishBatra's case (supra) and the sampe
can be condensed as folloves:- * Furnesy money is part of the pureliose
prce wWhen the tronse Hon goes forvard: Jorfeited \vhen i
ransaetion fally through, by reason af the fault of failir of e vimdpe
Law is, therefore, clear that ie Justify the forfeiture of acveance HoRey
heing pert of earnest money the terms of the contract shoulet he clear and
explicit. Eearnest money is paid or given at the time when the contract iy
crtered into and, as o pledge for its due petformance by the 13 4 ppeal
No.29202019 & 35/2021 depositor to he Jorfeited in case af nei-
perforniance, by the depositor, There can he conmverse sthicentiens also thin
i the seller fiils o perform the eontract the purchaser can also vet ihe
douhle the amount, it ix so stipulated. In other Woreds, earnest money: i
givew o bind the contract, which 15 ct part of the purehose price wlen the
fransaction is carvied out and it will he Jorfeited when the transaction
Jalls throwgh by reason of the defaudt or failure of the purchaser,

18, The perusal of Article | Clause | xitt) of the agreement doted
FLEL2O00S shoves thar i1 hes heen specifically stipatlested e cormeg
money would he 15% of the basie sale Price whicl seas meant 1o o
performeance, compliance — and — fulfillmen of oblivations
responsibilities of the buyer. Though, the allotiees have taken the stend
that the earnest money in the present case is Rs. 11,00,000/- which ety
deposited by them ar the time af booking of the plot, but the same coimor
he attached amv eredence hecanse the hooking is anly request  for
allotment and does ot constitue a fined allotment or aurecment.

19 Now. the question 1 be determined iy that whether the carnest MY
1o the tune of 15% of the basic safe price, as stipulaied in the Agreement
of L1200 can e termed es reasonable or nor? In eitation Pioneer
Urban Land and 14 Appeal No.292/2019 & 332021 Infrastructure Lid. s
case {supra), the Hon'ble Supreme Court has laid down that the courts
Will not enforee and will vwhen called upon to do so, strike dovn o
uifeede cuied wireasonable CORIELC], o v unfere covd tirvasonable: oo
iea comtract, entered into between the: parties, who are nol e in
heargaining power. A term of a contract will not be final and hindivg if if
i shows that flat purchaser had no opion but 1o sign on the dotied line,
@ a contract framed by a builder. Further, imeorporalion of one-sidd
elaiises in an aureement constitiies an lnfedr froede practice since it
acopls unfair methods or practices for the purpose of selling the fle by
the buileer

2T citation DL Lid, s case (supra), the Hon'ble National Consumer
Disputes  Redressal ommission.  while discussing  the  cases  of
MaulaBux's case (supra), SatishBeatia's case (supral and other cases oy

A
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mentioned in para No. 10 of the said order, hey clearly laid down that
only a reasonable el coan he forfeiied as edries ey i the event
af defendt on the part of the purchaser and it is nos permissible il 1o
Jorfeit any amom hevond « reasenibie wmonnt wless it is showi th
the person Jorteiting the said amown had actually suffered loss 1o g
extent of the amonnt forfeited by him, Further, it was held they 202 af the
sale 15 Appeal No,292/2019 & 352021 price camiot be said 10 he a
reasonable amount which the pelitioner company could ha orfeited on
account of defeudt on the pary of the complainants untess it coan shon it
leed suffered loss 1o the extent the amennn way forfeited by it b absence
of evidence of actial losy, Jorfeiture of RV Mot exeeee ling 10% of the
sate price, cannot be said to he.a reasonable amoun
2 An his tast desperage atieag, learned counsel Jor the promoter has
submitted that sinee the allottees hed specifically agreeed 1o pay 13% of thie
sctle price as earsiest monev, the forfeitire 1o the exient Of 13% of the sule
price cannot he said to e wreasonable as the same iy in CANSORance it
the terms agreed benveen the parties. e has also submitied thar so |, Mg
a8 the promoter ywas acling as per the terms ol conditions  agreed
between the parties, it canney he suid to be deficient in ren lering sermvicey
fa the allotees. This aforesaid submission oy fdt forvewrd by the legened
counsel for the promoter. oy also submitted hefore the on ‘bl Nertiower
Consumer Disputes Redressal Commission, New Delhi jn DLIs case
(supra) and while dealing \with the same, it was observed that forfeiture of
the amount which cannor be shown to be a reasonable amount weirded e
contrary 1o the very eoncepi of Jorfeiture of the 16 4 ppreal Na.292/20 19 &
332021 earnest moaey and if the said contention is e epied, Hien,
unreasonahle person in o given case man insert a clawse in ETEAR TR
dgreement whereby sen: 30% or even 73% of the sale price is 1o be treated
X earnest monex and in the event of the defedi on the part of the buver, he
may seek to forfeit 50% sale price as carest monev. It s Surther
observed and hetd that an agreement for forfeitive more then 10, af e
sale price would be invedid since i would be contrary 1o the establishiod
fegal principle they anlya reasonable ot con be forfeited in the event
of defaidt on the part Of the buyer. Here, it is also pertinent 1o mention e
e deduction of 10% of the total sale consideration of the wit, ow af the
amownt deposited by the allottees, is also fnconformin: with  the
Regulations 2018, us notified by the Authority, wherein, it has heen
stipulated they Jorfeiture amownt of the carnest money shatl not exceed
more than 10%. of the consideration amaount of the  Real  Lstate

apartment plot/building,
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Accordingly. respondent can be allowed to deduct only 109% ol hasic
sale price as camest money which works out o 25.10.000/- {busic sale
price is 5 1,00.000/) and réturm remaining amount to the complainant
In the interest ol justice. the respondent is duty bound 1o relund the amount
of 6734816/~ with interest from date ol payments il its el
realization subject to lorfeiture of the 0% carnest money, As per Scetion
L8 of Act, interest shall be awarded at such rale as may be preseribed, 1he
delinition of term *interest’ is defined under Seetion 2{za) ol'the Act which
is as under:

(za) “interest" means the rates of interest payable by the
prosmoter or the alloftee, as the case may be.,
Fxplanation -1or the piepose of this clese-

(1) the raie of imterest chargeable from the allotiee by the
promater, in case of default, shall be equal to the rate of interest
which the promoter shall be liahle to P the allottee, in case of
deferult;

(i) the interest payvable by the promoter to the allotiee sheddl he
from the date the promoter received the amount or any pars
thereaf til] the duate the dmomt or part thereaof aned interest
thereon is refunded, aind the interest pavahle by the atfottee 1o
the promoter shall be from the date the allottec clefoanedis in
payment o the promoter ill the date it is paid:

Rule 15 of HRERA Rules. 2017 provides for preseribed rate ol interest
which is as under:
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“Rule 15:"Rule |5 Prescribed rare of interest= (Provisve o
section 12, section 18 and stb-section (4) and subsection (71 af
section 191 (1) For the prrpose of proviso to seefion | 2
section 18, and sub.sections 14) and (7) of section 19, ihe
“Taterest at the rare preseribed” sheall be the Staie Bank of inelier

highest mareinal cost of lending rage + 204

Provided that in case the State Bank of India marginal cost of
lending rate (NCLR) is ot in tse, it shall be replaced by such
henehmenrk lending rates which the State Bank of India may fix
from time 1o tme for lending to the general puhlic™ ™

39, Consequently,  as per  website  of  the  state Bank ol India

Le.htlps:sbi.co.in, the highest marginal cost of lending rate (in short

MCLR) as on date i.¢. 21.04.2006 is 8.80.%, Accordingly, the preseribed
rate of interest will be MCLR | 204, e 10.80%.

40. Ilence, Authority  directs respondent (o pay relund amount w (he
complainant on account of failure in timely delivery of possession al the
riate prescribed in Rule 15 of Haryana Real listate (Resulation and
Development) Rules. 2017 e, at the rate ol SBI highest marginal cost
ol lending rate (MCLR) 1 2% swhich as on date works out 1o 10.80%
(8.80% | 2.00%) (rom the date ol various payments Uil] actual realization
ol the amount,

41, Authority has got calculated the interest on the total paid amount from

the date of respective payments till the date ol this order i.e.. 21.04.2026

atthe rate of 10.80%, Complainant shall be entitled to Turther interesy on

s
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10.80%. The caleulations ol interest are depicted below in the lable:

the rate of

Sr. No. Principal '_Dilil‘t of p:l}’_llm:i;ﬂ; | Inlurusl_.r':r:cruc;
Amount customer ledger annexed | (il 21.04.2026
(in ) as Annexure P-11 at (in )
Page 98 of com plaing)
ki 3.00,000/- 26.04.2013 7.01 .H:’szx-—-_
2 EILI145 22.06.2013 1.30.998/- )
_ —3_ | 330,000/~ = JH.EE..EI—_TE_ | ?ELL;I'J”—
_4: 1.95.399/- 19.12.2013 Tﬁ“_*wﬂti? B
i J 5_;’5*%’- 07.402.2014 (.93.367 -
6. 176,000/~ [4.04.2014 2.28.669/-
_-_7‘. 349,759/ E3.04.2014 454,323
8, 3:49.399/. I ?.ﬂi.:’”] 3 6.59.026/
9. 1.76,000/- 17.03.2015 L1119/
10, [.35.176/- 31.03.2016 146,950/~
g I, 332 -4;:55-}! i 3 1-.{:'.-:!.2'[” 6 J*EI‘-’UL -
[ 12 40,823/~ 23.04.2016 44EI ];— _
13, 9.00,000/- 13.01.2017 9.0 l{ﬂ:r-{}:_ ]
14, 1.35,000/- 13:01.2017 1,858,292/
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]

15, 24|/ 13.01.2017 241y-
16. 10.639/- 04.04.2017 10424,
17. 4,00.000/- 13.12.2023 101,905/
- I8. 11.86,595/- 13.02.2024 E.E{J,.i;f—_ o
Total T67,34,816/- 67,22,644/-
19, Total amount of refund | nterest 1 .34,57.460,-
20, Total amount (21,.34.57.460/- - camest money(23, In‘}.t]f;{}*-}- |
21,29.47.460/-
i 2, Total amount 10 be refunded by respondent 1o n:nn]p!ﬁhmru
$1.29.47 460)/-

The reliels elaimed by the complainant from (1) to (iii) are neither part of

the pleadings nor pressed upon by the complainant during hearing,

Henee. no observation s being made in this regard.

Complainant is also seeking compensation ol 25.00.000/- on aceount of

harassment. mental agony and undue hardship caused (o the complainant
on account of deliciency in serviee and unfair trade practice and litieation
expenses to the tune ol 21.00.000/-, In this regard it is observed that
Hon'ble Supreme Court of India in Civil Appeal Nos. 6745-6749 o1 2027
titled as "M/s Newtech Promoters and Developers Pyt Ltd. Vis State
of U.P. & Ors." has held that an allottee is entitled 10 claim

y
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compensation & litigation charses under Sections P20 14 18 and Seerion
19 which is w0 be decided by the learned Adjudicating OfTicer as per
seetion 71 and the quantum o compensation & Jitigation cxpense shall be
adjudged by the leamned Adjudicating Offieer having due regard 1w the
lactors mentioned in Seetion 72, The adjudicating olficer has exelusive
Jurisdiction to deal with the complaint in respect of compensation & legal
expenses.  Therefore. the complainant is advised (o approach  the
Adjudicating Officer for seeking the reliel of litigation expenses and
compensation.
H. DIRECTIONS OF THE AUTHORITY
44 Henee, the Authority  hereby passes this order Issues Tollow e
dircetions under Section 37 of the Aet 1o ensure compliance ol obligation
cast upon the promoter as per the function entrusted to the Authority under
seetion 34(1) of the Aet ol 2016
. Respondents  are  directed 1o refund  the  entire amount  of
RR1,29,47,460/- 10 the complainant and pay further interest beginning
lrom 21.04.2026 111l actal realization of the amount at the rate of
10,80)%%.
i A period of 90 days is given 1o the respondents to comply with the
directions given in this order as provided in Rule 16 of laryana Real

listate (Regulation & Development) Rules, 2017
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aint is accordingly disposed of in view ol above werme.

ading of the order on the

b AL L LIRS T T 3 v e -

DR, GEETA RATHIEE SINGII
IMEMBER|



