- BHARER
ey GdEJGEﬂLM Complamt Nos, 1682 o

2025 and 4 others

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of Order: 28.11.2025

NAME OF THE M/s Neo Developers Private Limited.
BUILDER
PROJECT NAME “Neo Square”
5. Mo Ca 5:11- [fdn_. Case title Attendance
1. | CR/AEGAZ /2025 Sumita Sangwan and Pradeep rarvil Gupta
Sangwan ( Compliimants)
V/5NED Developers Private
Livited E. Krishna Dass aml
Dushyant Yadav
[Respondent)
2. | CRA6GH3/2025 RituDahiya dl‘llﬂ H.ruu Dahiya Garvil Gupta
V/5 NEQ Developers Private [Complainants)

Lirmiled
E. Krishna Dass and
Pusfiyvant Yaday

{ Respuymdent)
3. | CRF171372025 Nirmala Carvil Cripita
V/S NEO Developers Private (Conmplainants)
Limited
E. Krishuax Dass and
Duslywant Yaaw
[ Respondent)
4 | CR/1691 /2025 Sukhbir Singh vt Gupita
V{5 NED Developers Private (Complainants)
Limited
| E. Krishna Bass ancd
Dushyant Yadav
{Respondint )
G GRG0 2025 Anil Kumar Sharma Garvit Gupta
V /5 NEQ Developers Private [Complainants)
Limited
E Krishna Dass and
Dushyant Yaday
[ Respondent)
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Wi HARER/
'@a GLJEUGHAM 'Lﬂnmplninl Nos, 1682 of

2025 and 4 others

CORAM:
shri Arun Kumar Chairman

ORDER

This order shall dispose of all the 5 aforesaid complaints titled above filed
before this Authority under section 31 of theé Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred as “the ACt”) read with rule 28
of the Haryana Real Estate (Regulation and Development] Rules 2017
(hereinafter referred as “the riles™) for violation of section 11(4)(a) of the Act
wherein it is inter alia prescribed that the promoter shall be responsible for
all 1ts obligations, responsibilities and functions to the allottees 4s per the
agreement for sale/MOU executed inter se between parties.

The core issues emanating from them are similar in nature and the
complainants in the above referred matters are allottees ol the project,
namely, "Nee Square” Sector 109, Gurugram being developed by the same
respondent /promoter e, M/s Neo Developers Private Limited. The terins
and conditions of the buyer's agreements/MolU and fulcrum of the issue
imvolved in all these ¢ases pertains to failure on the part of the promoter to
deliver timely possession of the units in gquestion, secking valid offer of
possession of the umit along with assured return/penalty, waiver of
development charges, lease rentals and other reliefs,

The details of the complaints, reply status, unit no. & unil size; date of
crecution of the BBA and MoU, assured return/penalty clause, Total sale
consideration, total paid amount by the complainants, and offer of POssession

letter date are siven in the table below:

I.".t.'iljl.;r_'i Mame and Location I"Neo ":q LA, !-ier:mﬁﬁfj, Courugramy; Harvana

Mature al the project Commercial Colony i
Progect area F0E acres

Decupationoertificate 14082024

Page 20l 52



& HARERA
&5 GURUGRAM
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Complaint Mos, 1682 of

2025 and 4 others
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Complaint Nos. 1682 of
2025 and 4 others
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Complaint Nos, 1682 of
20025 and 4 others
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Complaint Nos. 1682 of
2025 and 4 others
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Reply:
27083025

Relief spught by the complainants in abovementione
L Respondent be directed to make payment towards the penalty from 08.08.2020 till the
date of issuance of valid offer of possession along with interestas per Low,

Respondent is Hable to make payment of delayved interest on the amount paticd by e
Lomplainants Brom the due date of offer of possession L, 22.01,2024 Ll thgr date of
!:-:ai_yjl_l_'l_rl.‘__::ll'thl: valiel alférof possession.

Complaint Nos. 16H2 of
2025 and 4 athers

{offective

date I
Subpect tr
TS, Taxes,
CESs or uny
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wihich i3 due
o povahle
fy it
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. The balance
foto seile
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the aliattee(s)
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with thy
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rull ther dite af
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pro-ratu
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sherll b |
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d complaints: -

al
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f;:@g GUHL}GMM Complaint Nos, 1682 of

2025 and 4 athers.

—

3. Respondent be directed to lease the anit in questian after the offer of PONSESSInNn o
behall of the Complainants as per the terms of the allotment aind make payment
towards the guarantecd lease rental at the rate of Rs: 8175/~ persg. i per tohth.

4, locase the Respondent does not lease out the unit 10 any pros pective alioftoe for o
yoear from the date of receipr of eccupation certificate, then the Respondeiit wonld be
liable to muke payment tewards lease rental from the date of lapse ol ane year from the
date of récept of Uccupation certificate or to demarcate the tnit amd handover Ui |
physical pussession of the unit to the Complainants.

S Direet the Respondent to revoke the ofer of passession dated 4122024 and issne o
valid offer ol passession of the wnit in a lebitable condition, as pec the specifications
provaded in the Buyer's Agréément.

. The Respondent be directed ot 1o charge the libour ces% and th not increase thi
amountof ERC/ADC charges te be paid from Rs.1,42,200/- 1o Rs.1,59,264/ . Further, the
Respondent bedirected not to charge Developrsent cha rges ol Bs 2124000 from the
Complainants or any amount towards development charges from the Complanants

7. Respondent be divected to reveke the demand of Re8Z86/- charged under the head

"interest’
8 Respondent be dicected not to miise any peanent demand sehech eein contesars tthe

agreed ternas of theallotment,

1. Respondent be directed not to termiinate the allotment or cevate third party righes o
the alfotted unit/space.

ML Birect to the Respondent to exeaite Conveyance deed under Seetion 17 of the $ERA
Mot 2010,

Note: In the table referred above certain abbreviations have been used. They are '
elaborated as [-LrIIliws:

Abbre vn:ltlc-n Full form

DOF Date uf I|Irn1= ok mmphmr -
I | Builder Buyer's Agreement o
'I MO Memerandurm of Lrndr'ral nding ~ B B
TSC Total sale me{t:'r;lnl::n b
AF I ﬁ.r::-:mnt paid | by the allottees _ e
Oop | Offer Of Possession -

The aforesaid complaints were filed by the complainants-allotiees against the
promoter o account of vielation of the builder buyer's agreement /Mol
exccuted between the parties in respeet ol subject unit for not handing aver
the possession by the due date, seeking the assured returns/penalty, delayed
possession charges, lease rental and to set aside other charges.

The facts of all the complaints filed by the complainants-allottee(s) are similar,
Uutofthe above-mentioned cases, the particulars of lead case CR/1682 /2025

titled as Sumita Sungwan and Pradeep Sangwan VS NEO Developers
Pape 9 of 52
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Complaint Nos. 1682 of
£(KE5 and 4 others

Private Limited. are being taken into consideration for determinin g the rights

ol the allottees qua the relict sought by them.

Unit and project related details

The updated particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay period,

it any, have been detailed in the following tabular form:

CR/1682/2025 titled as Sumita Sangwan and Pradeep Sangwan VS NEO
Developers Private Limited

S.N. | Particulars Details ]
1. | Name of the project MNea Sgquare, Sector- 109, Gurupram
2. | Project area 3.08 acres
3. | Nature of the project Commercial colony
4. | RERA Registered or not | Registered
Vide no. 109 of 2017 dated
24.08.2017 valid upto 22.02.2024
5. | BTCP License no. 102 of 2008 dated 15.05.2008 valid
upto 14.05.2025
: Unit rio. 102, 27 floar
(pageno. 47 of complaint)
7. | Unit area admeasuring | 300 sq. fi.
| [page no. 47 of complaint)
3. | Date of buyer's |22.01.2021
agreement {page no. 44 of complaint)
9. | Date of MOU 22.01.2021
[As per page no. 70 of complaint)
10. [Date of start  of | The Authority has decided the date of
construction start of construction as 15:12,2015
which was agreed to be taken as date
of start of construction for the same
project  in other  matlers.  [n
CR/A1329 /2019 it was admitted by the
respondent in his reply that the
construction was started in the month
of December 2015,
11. | Possession clause Clause 3.

Fage 10 0f 52
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2025 and 4 others

"The company shall complete  the
construction af the sirid
building/complex within which the said
space is located within 36 months from
the date of execution of this agreement
or from the start of construction
whichever is later and apply for grant of
completion/occupancy certificate. The
company on grant of
occupancy/completion certificate shall
issue final fetters to the aliottee who
shall within 30 days, thereof remit all
dues.”

(As per pg. no. of the complaint)

12. | Due date of possession | 22.07.2024

(Calculated from date of agreement
being later + 6 months as per HARERA
notification no. 9/3-2020 dated
26.05.2020 for the projects having
completion date on or after
25.03.2020)

13. | Assured return Clause | Clause 4.

“The Company shall pay o Penalty of
Rs.29,973/- per month on the sod
Unit. on the total amount received with
effect from 08.08.2020 (effective date
1) subject to TDS, Taxes, cess or any
ather levy which iz due and payvable by
the: Allotteef(s) and which shall be
adjusted in total sale consideration.”
(As per pg. no. 73 of complaint)

14. | Lease rental Clause 8fa) That the responsibility of the
assured returns to be paid by the
company shall cease o1
commencement of the first lease of the
said unit whereupon the allotrees shall
be entitled to receive the fease rentals
at assured lease of Rs. 81.75/- per sq.
KL per month.

(page no. 73 of complaint]
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I Compluint Nos, llﬁﬂl’._u? |
T GURUG?AM 2025 and 4 others \

B.
i

1.

LL

111,

15. | Basic sale | Rs.33,01,859/-
consideration [as per payment plan on page no. 61
of complaint}

Rs. 35,28,243/-
[as per S0OA at page 82 of complaint)

16. | Amount paid by the | Rs.2587489/-
complainant (as per SOA on page no. 82 wof
complaint)

17. | Occupation certificate 14082024
[As per peono. 42 of the reply)

14. | Difer of possession 04.12.2024
{page no. 80 of complaint)

149, | Fit-out demands raised _R_J:. 1390816/ -
on 27.03.2025 (As per pg. no. 66 of the reply)

Facts of the complaint

The complainants have made the following submissions in the complaint:

That, the respondent launched a commercial project named "Neo Square”
located in sector 109, Dwarka expressway, Gurugram, under License No,
102 of 2008 issued by DTCP, Haryana.

That, the project was registered with the Haryana Real Estate Regulatory
Authority (HRERA) vide Registration No. 109 of 2017, with a declared
completion date of 23.08.2021.

That the complainants induced by the assurances and representations
made by the respondent, decided to book a unit in the project of the
respondent as Lhey required the same in a time bound manner. This [t
was also specifically brought to the knowledge of the officials of the
respondent who confirmed that the possession of the unit to be allotted
would be positively offered within the agreed time frame and thereafter
the unit would be leased to the third party by the respondent. On the basis
of the representations made by the respondent, the complainants

decided to make the booking in the said project of the respondent vide

Page 12 of 52
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2025 and 4 othors

booking application form. It is pertinent to mention here that the
complainants had paid an amount of Bs.25 87 489 /- and accordingly the
Respondent acknowlédged the said amount vide its receipts dated
18.04.2019, 17.06.2019, 20.06.2019, 25.06.2019 and 07.08.2019.

That the respondent provided the complainants with a copy of the
buyers agreement. After going through the buyer's agréement, the
complainants realized that the provisions contained in the said buyer's
agreement were wholly one sided, unilateral, arbitrary, illegal, unfair and
biased i favour of the respondent and were totally un-balanced and
unwarranted.

That the complainants made vocal their ebjections to the arbitrary and
unilateral. clauses of the ‘buyer’s agreement to the respondent The
complainants repeatedly regquested the respondent for execution of o
buyer's agreement with balanced terms. During such discussions, the
Respondent assured the complainants that no illegality whatsoever,
would be committed by them and that the interest payable by the
respaondent to the complainants would be strictly as per the norms
prescribed under the provisions of RERA Act, 2016.

The respondent/promaoter refused to amend or change any term of the
pre-printed buyer's agreement and further threatened the complainants
to forfeit the previous amount paid towards the unit if the buyer's
apreement was not siened and submitted. hence, the complainants had
no other option but to sign the buyer's agreement on 22.01.2021, As per
clause 2.1 of the buyer’s agreement the complainants were aliotted a unit
bearing priority no. 102, second floor admeasuring 300 sq. (L. in the said
project. Furthermore, as perannexure-l of the said buyer’s agreement,

the basic sale consideration including GST of the wunit was

Page 13 of 52
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Hs.30,92,159.52/- and the total consideration of the unit was
Rs:33,01,859.52 /- inclusive of the taxes, EDC, IDC and [FMS,

Thal on the said date, a memorandum of understanding (MOU) was
executed between the respondent and the complainants. As per theterms
of the MOU, it was agreed that the respondent will make payment to the
complainants under the nomenclature of ‘Penalty” of Rs.29973/- per
month on the said unit from 08.08.2020 (Effective date-11 as per Clause 4
of MOU) onwards till offer of possession letter date which shall be
adjusted in the total sale consideration and after adjustment, the balance
sale  consideration shall be payable by the complainants to the
respondent in accordance with the payment plan, The respondent had
categorically assured at the Lime of the exécution of the said MOU that it
wiuld be diligent in making payment towards the penalty amount and in
adhering to its contractual obligations. It is submitted that as per Clause
4 of the said MOLL it was agreed that the Respondent would pay apenalty
of Rs.29.973 /- per month.

4. The Company shell pay o Penalty of Re. 29,973 /- [Rupees Twenty Nine Thausand
Nine Hundred Seventy Three only) per month on the said Unit, On the total aiount

cesy or gy ather levy which is due and payable by the Allottee(s) and which shalf

be adfusted in Total sale consideration; the balance total sale considerntion shall e
puyelie by the Allptteefs) to the Company i accordance with the Payment Scheduly
annexed ax Annexures L The penglty shall be poid o the Allotteefs) from end if
effective dute I antil the affer of possession letter dateson provate basis”
Furthermore, it was agreed vide clause 8(a) of the said MOU that the

respondent would make payment of lease rentals at assured lease @
Rs81.75/- per sq. [t per month rent to the complainants from
commencement of first lease. Furthermore, it was decided as per clause
9(a) af the MOU that the Respondent was to finalize the terms for leasing
the premises with a perspective lessee,

Clienses 8 a9 of the said MOU are reproduced herewith:
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2025 and 4 others

“Hlu). That the responsibility of assured returns to be paid by the Company shall coase
ofe commmencement of the first lease of the said wnit wherenpon the Allottec(s) shall b
entitled ti recoive the lease rentals at assured lease af Rs.H1.75/- perSg Ft. per month.”
Clause 9fa] of the MOU is reproduced hereunder: -

W) That the Allotteefs) herein authorizes the Lompuny to finalize the terms for
leasing the said unit with any prospective lessee, "

As per clause 3 of the MOU, the construction of the projéct was Lo be
completed by the respundent within a period of 36 manths from the date
ol execution of this agreement or the date of start of construction. The
relevant provisions/clauses of the said MOU and Buyer’s Agreement are
reproduced hereunder: -

“A. The eompany shall complete the construction of the said Building Complex, within
which the said space is located within 36 months from the date of execution of this
Agreement or from start of cunstruction whichever is later and Gty for grant of
completion/Occapancy certificate,,,."

“nZ That the company shall complete the construction of the said Buildingy/ Complex.
within which the sard space is located within 36 months fram the date of execution of
this Agrecment o from the start of construetion..,”

Thus, the due date to offer the possession as per the terms of the MO
was 22.01.2024. The complainants enguired about the date of possession
and pending payment of the monthly penalty from the respondent and
they were informed that the possession of the unit would soon be offered
dlong with adjustment of the delayed payment interest and monthly
penalty. The representatives of respondent assured the complainants
that the possession of the unit would be offered over to her very shartly
as the construction was almost over and that it would soon start the
payment towards the monthly penalty as per its obligations as stated in
the MOU. It was also assured that respondent would make the payment
towards the delayed possession interest as per the prescribed rate as
stipulated in the then newly enacted real estate [Regulation and
Development) Act, 2016.

That the respondent finally, after a cdnsiderable delay vide its olfer of

possession dated 04.12. 2024, intimated the complainants that the unit
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allotted to them was ready for possession as the respondent had obtained
the occupation certificate. On-going through the terms of the offer of
possession, the complainants realized that respondent had failed to
adjust the amount of the monthly penalty as assured by the respondent.
hence, the said offer of possession was in complete contrast to the terms
of the MOU. The respondent in a completely illegal manner had
demanded Rs, 9,49,040/- vide the said offer of possession. As per Clause
4 of the MOU, it was agreed that the amount of penalty would be adjusted
in the total sale consideration. As per the terms of the MOU, the penalty
amount from (08.08.2020 dll 04.12.2024, calculated at the rate ol Rs

29973/ is Bs.15,58,596/-. The respondent has not paid any penalty

amount to the complainants till date. The respondent complelely

sidelined its own obligations and failed to adjust any such amount in the
remaining sale consideration.

Furthermore, the respondent vide the said offer of possession has also
wrongly demanded labour cess of Rs. 7500/ and has unilaterally
increased the charges towards the charges towards EDC/IDC from Rs.
1,42,200/- to Bs.1,59,264 /- It is submitted that the Respondent has no
authority or power to demand the labour cess as sought to be done by it
and the same is illegal and invalid as per the observation of this Hon'hle
Authority in judgment titled 'Varun Gupta vs Emaar MGF Land Lid".
Furthermore, as per Annexure-1 of the Bayers Agreement, it was
mutually agreed that the EDC would be Rs. 1,26,300/- and [DC would be
Rs. 15,900/-. However, a bare perusal of the said offer of possession
matkes it evident that the charges towards EDC and |1DC {now demanded
of Rs:1,59,264/-) have been increased without any justification, consent
or logic. Thus, there has been a unilateral increase in the ERDC/1DC to the
extent of Bs, 17,064 /-
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KIIL Furthermore, when the respondent had already demanded Bs; 1,59, 264 /-
towards EDC and [DC, there is no occasion for it to further demand Rs.
2,12,400/- from the complainants under the garb of ‘development’
charges. It is a settled law that development charges are already part of
EDC and IDC and hence eannot be demanded. Hence, the respondent is
hable to revoke the development charges of Rs. 2,12,400/- and the
complainants are not liable to pay the same.

xIV. Furthermore, the respondent in the said offer of possession charged
interest of Rs.8,286/- from the complainants. The said interest is charged
on baseless grounds as there has been no delay on part of the
complainants in making the payment towards the sale consideration of
the said unit, [t is also pertinent to mention herein that the Respondent
has not even provided any explanation or justification of charging such
additional amount from the complamants. Hence; the respondent cannot
demand unlawful interest from the complainants.

XV. Hence, the said offer of possession dated 04.12.2024 is illegal and does
not stand the test of law. The said offer of possession dated 04.12.2024 iy
liable to berecalled and a fresh offer of possession is to be issued by the
respondent to the complainants wherein no additional amount would be
demanded from the complamants and the penalty amount would be
adjusted. The respondent cannot demand the labour cess amount and
increased development charges as sought to be done by it and the same
are to be considered and adjudicated as illegal.

XVL That furthermore, there is an inordinate delay of more than 13 months
calculated from the due date of possession up (6 March 2025 and till date
basic requirements including offer of possession after sending a valid
ofler of possession and adjustment of the amount of the monthly penalty
has not been completed due to default of respondent. The said failure 15

Pagi 17 of 52



AV

*ﬁ%’ HARER/

— —— |

Complaint Nos: 1682 ol
2025 and 4 others J

& GURUGRAM
nol attributable tooany circumstance except the deliberateé letharpy,
negligence:  aind  unfair trade  practices  adopted by the
Respondent/promoter. Alter the receipt of the said offer of possession
dated 04.12.2024, the complainants visited the site and was shocked to
check the status of the unit allotted to them. The unit was not at all ina
habitable condition and it was apparent that the common areas ol the
project was incomplete and lifts were not even operating. The
Complainants enquired {rom the representative of the Respondent about
the outstanding assured return. However, the representative of the
respondent failed to respond to the said queries of the complainants and
asked the complainants to send an email to the respondent regarding the
same issue. The complainants vide an email dated 14.12.2024 raised
objection on the offer of possession dated 04.12.2024 and asked tor a
clarification of the illegal demands raised in the offer of possession
However, the respondent paid no heed to the genuine concerns of the
complainants. The complainant sent another email dated 03.03.2025 to
the respondent seeking clarification on the illegal charges demanded at
the time of offer of possession and regarding the adjustment of the
assured return. however, the respandent made no attempt to revert to
the emails sent by the complainant.

It is pertinent to mention herein that the respondent has been brushing
aside all the requisite norms and stipulations and has accumulated huge
amount of hard-earned money of various buyers in the project including
the complainants and are unconcerned about the possession of the unit
despite repeated assurances. Rather, the respondent sent a final demand
notice via email dated 07.03.2025 to the complainants to remit the
outstanding payment at the earliest to avoid any further accrual of the
interest. the respondent vide the said email alse threatened the
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complainants that in case they [l to pay and clear the cutstanding
amount, then the respondent shall cancel and terminate the allotment of
the said unit,

That the complainants have alreadv made the payment of Bs.25,87,489 /-
against the sale consideration of the unit and the same is evident from the
perusal of Annexure-1 of the statement of account attached along with
the offer of possession. The Complainants have been duped of their hard-
carned money paid to the respondent regarding the unit in gquestion, The
complainants. have been running from pillar to post and have been
mentally and financially harassed by the conduct of the respondent.
Furthermore, as per clause 12 of the MOU dated 22.01.2021, the sale deed
had to be executed and registered in favour of the allottee within 45 days
from. the date of receipl of occupation certificate. The complainants
requested the respondent to proceed for registration of the unit with
regards to stamp duty and conveyance deed. It is submitted thateven as
per the terms of the buyer's agreement, the respondent was duty bound
and had a-contractual obligation to execute the conveyance deed of the
unit in tavour of the complainants.

That the respondent simply duped the complainants of their hard-carned

money and lite savings. The atoresaid arbitrary and unlawtul acts on the
part of respondent have resulted in to extreme kind of financial hardship,

mental distress, pain and agony to the complainants.

Relief sought by the complainants:

The complainants have sought following relief(s):

. Respondent be directed to make payment towards the penalty
from 083:08:2020 till the date of issuance of valid offer of

possession along with interest as per law.
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Respondent is liable to make payment of delayed interest on the

amount paid by the Complainants from the due date of offer of
possession e, 22.01.2024 till the date of issuance of the valid
offer of possession.

Direct the Respondent to revoke the offer of possession dated
(04.12.2024 and issue a valid offer of possession of the unit ina
habitable condition, as per the specifications provided in the

Buyer's Agreement.

The Respondent be directed not to charge the labour cess and

to not increase the amount of EDC/IDC charges to be paid from
Rs 1,442,200/~ to Rs.1,59,264/-, Further, the Respondent be
divected not to charge Development charges of Rs. 2,12,400/-
from the Complainants or any amount towards development
charges from the Complainants.

Respondent be directed to revoke the demand of Bs8286/-
chareed under the head 'interest’.

Respondent be directed not to raise any payment demamd which
15 in contrary to the agreed terms of the allotment.

Respondent be directed tolease the unit in question after the offer
of possession on behalt of the Complainants as per the terms of
the allotment and make payment towards the guaranteed lease
rental at the rate of Rs. 81.75/- per sq.ft. per month,

In case the Regpondent does not lease out the unit to any
prospective allotteg for one year from the date of receipt of
occupation certilicate, then the Respondent would be liable o
make payment towards lease rental from the date of lapse of one

year from the date of receipt of Occupation certificate or 1o
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demarcate the unit and handover the physical passession of the
unit to the Complainants,

[X. Respondent be directed not to terminate the allotment or create
third party rights on the allotted unit/space.

X.  Respondent be directed to execute the Conveyance Deed as per
Section 17 of the RERA Act, 2016.

9. On the date of hearing, the Authority explained to the respondent/promoter
aboul the contraventions as alleged to have been committed in relation to
section 11(4) (a) of the act to plead guilty or not to plead guilty.

D. Reply by the respondent

10. The respondent has contested the complaint on the following srounds:

4. AL the outset, the complainants have erred gravely in filing the present
complaint and misconstrued the Provisions of the Real Estate (Regulation
& Development) Act, 2016 (hereinalter referred to as "RERA Act”). 1t is
imperative to-bring the attention of this Ld. Authority that the RERA Act
was passed with the sole intention of regularisation of real estate projects,
and the dispute resolution between builders and buyers and the reliefs
saught by the complainants cannot be construed to fall within the ambit of
RERA Act. That the complainants herein, have failed to provide the
correct fcomplete facts that they are investors and not allottees theretore,
the same are reproduced hereunder for proper adjudication of the present
matter,

b. Itis submitted that the complainants with the intent to invest in the Real
Estate sector as an investor, approached the respondent and inquired
about the project ie, "NEQ SQUARE", (hereinafter referred to as the
“Project”] situated at Sector-10%, Gurugram, Haryana being developed by

the Respondent.
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That after being fully satisfied with the project and the approvals thereof,
the complainants decided to apply to. the respondent by submitting a
hooking application form, whereby seeking allotment of unit no. 1502,
atdmeasuring 501 sq. [t superarea on the 15" floor of the project having a
hasic sale price of Rs.7156/-(hereinafter referred to as the "Unit”) The
complainants, considering the future spaculative gains, also epted for the
investment return plan being loated by the respondent for the instant
project,

That since the complainant had opted for the investment return plan, a
memorandum of understanding dated: - 15/07 /2019 (hereinafter referred
o as “MOUT) was executed between the parties, which was'a completely
separate understanding between the parties in regard to the payment of
assured returns in lieu of investment made by the complainants in the said
project and leasing of the unit/space thereof. It is pertinent Lo mention
heréin that as per terms of the "MOU”, the returns were to be paid from

16/07 /2020 till offer of possession. It is also submitted that as per terms

of the MO, the Complainants herein had duly authorised the respondent

to put the said unit on lease.

. That at this stage, it is categorical to highlight that the complainant 15

trying to mislead this hon'ble authority by concealing facts which are
detrimental to thiscomplaint at hand. That the MOU executed between the
parties was in the form of an “Investment Agreement.”

That the complainant had approached the respondent as an investor
leoking for certain investment opportunities. Therefore; the Allotment of
the said unit contained a “Lease Clause” which empowers the developer to
put a unit of complainant along with the other commercial space unit on

lease and does not have possession clauses, for handing over the physical
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possession. hence, the embargo of the real estate regulatory authority, in

totality, does not exist.

. That in any case whatsoever, the aspect of leasing of the unit and the

investment of the complainants cannot be dealt with by this Hon'ble
Authority. Without prejudice to the rights of the respondent, at the utmuost
Bonafide, the Hon'ble Authority is most humbly appraised by the fact that
the respondent had been rightly obliging with the payments of committed
returns to be made by it.

It 15 also pertinent to mention that the complainant voluntarily alse
executed the buyer agreement dated 15.07.2019 for shop no. 1502 on 155

Floor admeasuring 501 Sq: Ft Super Area in the Project.

That as the complainant in the present complaint is seeking the relief of

assured return, it is pertinent to mention herein that the relief of assured
return is not maintainable before the 1d. authority upon enactment of the
buds act. That any direction for pavment of assured return shall be
tantamount to violation of the provisions of the BUDS Act.

That it is submitted that the governing section for registration also only
requires the submission of an agreement of sale, matters of which are
covered under Section 13. It is submitted that Section 13 nowhere
mentions the Agreements pertaining to Assured Returnare covered under
the RERA Act, 2016, it 1s imperative that a strict interpretation is given to

its provisions while deciding the matters pertaining to assured return.

. A perusal ol the above provisions would show that the RERA 2016 anly

envisages the enforcement of the Act and rules /regulations made there
under, It is submitted that assured return is not a matter contemplated
under any provision of RERA 2016 and thus theassumption of junisdiction
by theaathority is wholly illegal and unsustainable in the eves of law. In

Lhis regard Lhe provisions of Section 11 highlight the scope ol the funelions

-
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of the Promoter, as envisaged under the Act. The same also, so do not
impose any obligations in relation to returns of investment

That the respondent has duly honored its obligations in good faith and
made payments of assured returns as per the contractual terms. The
complainants, by concealing these material facts, is altempting to mislead

this authority and misuse the benevolent provisions of the RERA Act

. That the relief of assured return is not maintainable before the Authority

upon enactment of the BUDS Act. That any direction for payment of
assured return shall be tantamount to violation of the provisions of the

BUDS Act.

. Thatassuréd return is not a matter contemplated under any provision of

RERA 2016 and thus the assumption of jurisdiction by the Authority is
whaolly illegal and unsustainable in the eyes of law. In this regard the
provisions of Section 11 highlight the scope of the functions of the
Promoter, as envisaged under the Act. The same also, so do notimpose any
obligations in relation to returns of investment,

That in exercise of powers under section 84 of the Act, the Government of
Haryana has enacted the “"Haryana Real Estate (Regulation and
Development) Rules, 20177, The Rules in Rules 3 and 4 specifically provide
the matters in respect of which disclosures are to be made by the
promotorand in particular the promoter inrelation to an ongoing project.
The rules also keep “assured return” out of their scope. Rule 8 provides a
clear indication as to the matters which are to be covered under the
Agreement of Sale. The Authority has no jurisdiction to enlarge a matter
which is duly provided for by statute.

That even in case of a newly registered project, assured return is not a
matter which would be included in theagreement of sale. The Rule clearly
indicated the extent to which the rights of the allottees are protected, is
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the matters contained in the agreement, form of which is provided under
the rules. That even this agreement does not contain any condition
governing assured returns. Thus, any order of payment of Assured Return
would go beyond the statute and assumed jurisdiction in a whally illegal
manner,

4. That there is no provision under the Schemie of Act 2016 for cxamining
and deciding the issues relating to the provisions of assured return in an
allotment  letter/builder  buyer agreement  for  purchase ol
atfapartment/ploL

1. That as per the provisions of the Act, 2016, the Authority is dressed with
the jurisdiction to adjudicate upon all the complaints arising out of failure
of either party te fulfil the terms and conditions of the Agreement for Sale
(Buyer's Agreement). However, in the present matter the complainants is
relying upon the terms of mou which is a distinct agreement than the
Buyer's agreement and thus, the MOU is not covered under the provisions
of the Act, 2016. The said complaint is not maintainable on this basis tha
there exists no relationship of builder-allottee in terms of the MOU, by
virtue of which the complainants is riising their grievance.

5. Thus, in view of the above, the present complaint is arising out of the MOU
which is not maintainable before the Authority and thus, the present
complaint is liable to be dismissed.

L. That on 21.02.2019 the Central Government passed an ordinance
"Banning of Unrépulated Deposits, 2019° to stop the menace of
unregulated deposits and payment of returns on such unregulated
depoasits.

u. Thereafter, an act titled as "The Banning of Unregulated Deposits Schemes
Act, 20197 (hereinafter referred to as “the BUDS Act™) notilied on
31.07.2019 and came into force. That under the said Act all the
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unregulated deposit schemes have been banned and made punishahie
with strict penal provisions, That beéing a Law-abiding company, the
Respondent upon the introduction of BUDS Act, cease to make further
payments pertaining to Assured Return to the Allottees/Complainants due
above said prevailing confusion Janomaly. The preamble of the act reads
as under:

v. "AnAct to provide fora comprehensive mechanism to ban the unre gulated
deposit schemes, other than deposits taken in the ordinary course of
business, and to protect the interest of depositors and lor matters
connected therewith orincidental thereto.”

w. That on bare reading of above preamble it is clear that the intention
behind notifying the act is to ban the unregulated deposit schemes to
protect the interest of depaositor,

% Further, the BUDS Act provides two forms of deposit schemes, namely
Regulated Deposit Schemes and Unregulated Deposit Schemes, Thus, for
any deposit scheme, for not to fall foul of the provisions of the BUDS Act,
musi satisty the requirement of being a ‘Regulated Déposit Scheme’ as
opposed to Unregulated Deposit Scheme, Hence, the main object of the
BUDS Act is to provide for a comprehensive mechanism to ban
Unregulated Deposit Scheme.

¥. That the BUDS Act isa central Act came subsequent to the Companies Act
and the RERA Act, 2016, therefore, dirccting the respondent to Pty
assured returns shall be violation of the provisions of BUDS Act. That for
any kind of deposits and return over it shall be tried and adjudicated as
per the relevant provisions of the BUDS Act by the Competent Authority
constituted under the Act.

z: That recently a Writ Petition-was filed before the Hon'ble High Court of
Punjab & Haryana in the matter of Vatika Ltd. Vs Union of India & Ane -
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CWP-Z26740-2022, on similar grounds of directions passed fur payment of
Assured Return being completely contrary to the BUDS Act. That the
Hon'bie High Court after hearing the initial arsuments vide order dated
22112022 was pleased to pass direction with respect to not taking
coercve steps in criminal cases registered against the Petitioner therein,
seeking recovery of deposits Lill the next date of hearing. Further, a Civil
Writ Petition bearing no. 16896 /2023 titled as "NEO Developers Pyt Ltd
vi Union of India and Another” has been liled by the Respondent on similar
arounds as in the supra case before the Hon'ble Punjab and Haryana High
Court and the same is been connected by the Hon'ble High Court with the
Civil Writ Petition - 26740-2022 and is pending adjudication,

aa. That as the Complainants in the present complaint is seeking the relief of
Assured Return/Penalty, it is respecthully submitted that such a relief s not
maintainable before this Ld. Authority in view of the enactment of the
Banning of Unregulated Deposit Schemes Act, 2019 ("BUDS Act”). Any
direction [or payment of Assured Return/Penalty would amount to
violation of the provisions of the BUDS Act.

bh. That the respondent is raising the VAT demands as per government
regulations. The rate at which the respondent is charging the VAT amount
is as per the provisions of the Haryana Value Added Tax Act 2003
Accordingly, the VAT amounts have been demanded from the
complainants, as the same has been assessed and demanded by the
competent Authority.

¢r. That the respondent has not availed the Amnesty Scheme namely, Haryana
Alternative Tax Compliance Scheme for Contractors, 2016, floated by the
Covernment ef Haryana, for the recovery of tax, interest, penalty or other
dues payable under the said HVAT Act, 2003, To further substantiated the
same, the name of the Respondent is not appearing in the list of Builders,
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as circulated by the Excise & Taxation Department Haryana, who have
opted for the Lumpsum Scheme/Amnesty Scheme under Rule 494 of
HVAT Rules, 2003,

dd.. That the demand of VAT is done as per Clause 11 of the Buyer's
Agreement. The said clause clearly states that the Allottee is liable to pay
interest on all delayed payment of taxes, charges ete. The complainants are
liable to pay the VAT demands as the respondent has not availed any
amnesty scheme.

ee. That as per the agreement so signed and acknowledged, the completion of
the said unit was subject to the midway hindrances which were beyond
the control of the respondent. And, in case the constriction of the said
commercial unit was delayed due to such ‘Force Majeure’ conditions the
respondent was entitled for extension of time period for completion. The
development and implementation of the said Project have been hindered
on account of several orders/directions passed by various

authoritics/forums/courts as has been delineated here in below:

5. [ Dme  of ]_fliroclinus Period e Days | Comments

N | Order OF Restriction affrict

i, el
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That a period of 582 days was consumed on account of circumstances beyond
the power and control of the respondent, owing to the passing of orders by the
statutory authorities, All the civcumstances come within the meaning of force

majeure. Thus, the respondent has been prevented by circumstances beyond
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its power and control from undertaking the implementation of the project
during the lime period indicated and therefore the same is not to be taken into
reckoning while computing the period has been provided in the agreement.
All other averments made in the complaint were denied in toto.

Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Henee, the complaint can be decided on
the basis of theése undisputed documents and subniission made by the parties.
Jurisdiction of the Authority

The Authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below,

E.l Territorial Jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Plinning Department, the jurisdiction of Real Estate Regulatory
Autharity, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram: In the present case, the project in question is
situated: within the planning area: of Gurugram District. Therefore; this
Authority has complete territorial jurisdiction to deal with the present
complaint.

E.Il Subject matter jurisdiction
Section 11(4){a) of the Act, 2016 provides that the promoter shall be

responsible to the allotiee as per agreement for sale. Section 11{#](a) is
reproduced as hereunder:

Section 11

(4] The promoter shall-

fa] he responsible for all obligations, responsihilities and functions
winder the provisions of this Act or the rules and regulations sade
thereunder or to the allottees os per the agreement for sale, or
the axsoctation of ullottees, oy the cage may be, Ul the conveyance
af all the apartments, plots or buildings, as the case may be, to the
allottes, or e connmon areas to theasseciatfon of eliottees or the
competent authority, os the case may he;

Section 34-Functions of the Authority:
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34( 1 af the Act pravides to ensure complionee of the ofligations
cast upon the prameters, the allottees and the reel estafe agents
under this Act and the rules and regulations made therewnder.
So, in view of the provisions of the Act guoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later
stage.

Findings on the objections raised by the respondent:

F.1 Objection regarding maintainability of complaint on account of
complainants being the investors.
The respondent took a stand thar the complainants are the investors and not

the consumers and therefore, they are not entitled to protection of the Act and
thereby not entitled to file the complaint under section 31 of the Act. However,
it is pertinent to note that any aggrieved person can file a complaint against
the promuoter il he contravenes or violates any provisions of the Act or rules
or regulations made thereunder. Upon careful perusal of all the terms and
conditions of the Moll, it is revealed that the complainants are the buyers, and
have paid a considerable amount tothe respondent-promoter towards
purchase of unit in its project. At this stage, it is important to stress upon the
definition of term allottee under the Act, the same is reproduced below lor
ready reference:
“2{d) “allattee™ in velation to o real-estate profect méans the persin Lo
whom @ plot, apartment or huilding, us the cage may e, has feen
iflarted, sold fwhether as frechold or leasehold |or otherwise
tramsferred by the promoter, and includes the peeson wha
suhsequently acquires the satd alletment through sale, traosfer or

ptherwise bt does ot include @ person & whom such plis,
apartment or building, as the cose may be, @5 given on reni;”

In view of the above-mentioned definition of "allottee” as well as all the terms
and conditions of the Moll executed between the parties, it is crystal clear that
the complainants are the allottees as the subject unit was allotted to them by

the promoter vide said Moll and BBA dated 22.01.2021. The concepl of
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investor is not defined or referred to in the Act. As per the definition given
under Section 2 of the Act, there will be "promoter” and "allottee” and there
cannet be a party having a status of an "investor”™. Thus, the contention of the
promoder that the allettees being the investors are not entitled to protection
of this Act also stands rejected.

F. II. Pendency of petition before Hon'ble Punjab and Haryana High Court
regarding assured return.
The respondent-promoter has raised an objection that the Hon'ble High Court

of Punjab and Haryana in CWP No. 26740 of 2022 titled as "Vatka Limited Vs.
Unien ol India & Ors”, took the cognizance in respect ol Banning ol

Unregulated Deposits Schemes Aet, 2019 and restrained the Union of India

and State of Haryana for taking coercive steps in criminal cases registered

against the company for seeking recovery against deposits till the next date of
hearing.

With respect to the aforesaid contention, the Authority place reliance on order
dated 22.11.2023 in CWP No. 26740 of 2022 (supra), wherein the counsel lor
the respondent(s]/allottee(s] submits before the Hon'ble High Court of
*unjab and Haryana, “that even after order 22.11.2022, the court's i.e., the
Real Estate Regulatory Authority and Real Estate Appellate Tribunal are not
procecding with the pending appeals/revisions that have been preferred.”
And accordingly, vide order dated 22.11.2023; the Hon'ble High Court of
Punjab and Haryana in CWP no. 26740 of 2022 clarified that there is not stay
on adjudication on the pending civil appeals/petitions before the Real Estate
Regulatory Authority and they are at liberty to proceed further in the ongoing
matters that are pending with them. The relevant para of order dated
22.11.2023 is reproduced herein below:

“ it is pointed out that there is no stay on adjudication an the pending
civil appeals/petitions before the Real Estate Regulatory Authority as
also against the mvestipating agencies and they are at liberty to
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proceed further in the ongoing matters that are pending with them.
There is no scope for any further clarification”
21. Thus, in view of the above, the Authority has decided to proceed further with
the present matter,
G. Findings on the relief sought by the complainants.

i. Respondent be directed to make payment towards the penalty from
08.08.2020 Lill the date of issuance of valid offer of possession along with
mterestas per law.

ii. Respondent is liable to make payment of delayed interesl on Lhe amounl
paid by the Complainants from the due date of offer of possession ie
22.01.2024 till the date of issuance of the valid offer of possession.

(:.1) Assured Returns

22. The complainants are secking unpaid assured returns/penalty on monthly
hasis as per the terms of the Mol dated 22.01.2021 at the rates mentioned
therein. [t is pleaded that the respondent has not complied with the terms and
conditionsof the said Moll.

23. Therespondent has submitted that the complainants in the present complaint
are claiming the reliefs on basis of the terms agreed under the Moll between
the partics which is a distinel agreement than the buyer's agrecment and thus,
the Moll is not covered under the provisions of the Act, 2016, Thus, the said
complaint is net maintainable on this basis that there exists no relationship of
builder-allottee in terms ol the Mol, by virtue of which the complainants is
raising her grievance.

24. 1L is pléaded on behalf of respondent/builder that after the Banning of
Unregulated Deposit Schemes Act of 2019 came into force, there is bar [or
payment of assured returns to an allottee. But the plea advanced in this regard

is devoid of merit. Section 2(4) of the above mentioned Act defines the word
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deposit’as an amount of money received by way of an advance orloan or in.any
ather form, by any deposit taker with a promise fo return whether o fler a
specified period or otherwise, either in cosh or in kind orin the formoofa specified
service, with or without any benefit in the form of interest, bonus, profit orin any
ather form, but does not include:

(£ on amount received in the conrse of, or for the purpose af
business und bearing o genuine connection to such business
intfredivgg

{ir) wdvance received in connection with consideration af an
immovable properly, under an agregment or arrangement
subject to the condition that such advance is adjusted against
such mmovable: properly as specified in terms of the
ECETICRL Or arranernents

A perusal of the above-mentioned definition of the term ‘depesit’, shows that
it has been given the same meaning as assigned to it under the Companies Act,
2013 and the same provides under Section 2(31) includes any receipt by way
of deposit or loan or inany other form by i company but does not include such
categories of, amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly Rule 2(¢) of the Companies (Acceptance of Deposits)
Rules, 2014 defines the meaning of deposit which includes any receipt of
money by way of deposit or loan or inany other form by a company bul does

not include:

(i) as an edvance, aocounted for in any manner whatseever,
receteed i connection with consideration. for an fmmovible

property

{ii) as an advance recefved and ay allowed by any sectoral
regulator or in accordance with divections of Central or State
(revermment;

S0, keeping in view the above-mentioned provisions of the Act of 2019 and the
Companies Act 2013, it is to be seen as Lo whether an allottee is entitled to
assured returns in a case where he has deposited substantial amount of sale
consideration against the allotment of a unit with the builder at the time of

bouking or immediately thercafter and as agreed upon botween them.
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—

It iz to- be noted that the Government of India enacted the Banning of
Unregulated Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism to ban the unregulated deposit schemes, other than deposits taken
in the ordinary course of business and to protect the interest of depositors and
for matters connected therewith or incidental thereto as defined in Section 2
(4) of the BUDS Act 2019,

The money was taken by the builder as a deposit in advance against allotment
of immovable property and its possession was to be offered within a certain
period. However, in view of taking sale consideration by way of advance, the
builder promised certain amount by way of assured returns for a certain
period, 50, on his failure to fulfil that commitment, the allottes has a vight to
approach the authority for redressal of his grievances by way of filing a
complaint.

The Autherity under this Act has been regulating the advances received under
the project and its various other aspects. So, the amount paid by the
complainants to the builder is a regulated deposit accepted by the latter from
the former against the immovable property to be transferred to the allottee
later on. Ifthe project in which the advance has been received by the developer
from an allottee is an ongoing project as per Section 3(1) of the Act of 2016
then, the same would fall within the jurisdiction of the authority for giving the
desired relief to the complainants besides initiating penal proceedings: The
promoter is liable to pay that amount as agreed upon. Moreover, an
agreement/Moll defines the builder-buyer relationship. So, it can be said that
the agreement for assured returns between the promoter and allottee arises
out of the same relationship and is marked by the said memorandum of

understanding dated 22.01.2021.
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In the present complaint, the assured return/penalty was payable as per
clause 4 of the Mol dated 22.01,2021, which is reproduced below for the
ready reference:

Clanse 4

“Ihe Company shall pay o Penalty of Rs.29,973/- (Rupeés twenty
Nire Thowsand Nine Hundred Seventy three only) per month on the
sendd Ui, On the totad amount received with effect from 08-08-2020
(Effectivee Date-ll} Subject to TDS, Tuxes, cess or any of their levy
winch is due and payable by the Allotteefs) and winich shall be
adiusted in Total sele consideration; the balonee total sale
consideration shail be pavable by the Allotteefs) to the Company in
wecordance with the Payment Schedule annexed as Annexure- £ Tho
penaity shall be paid to the Allottee(s) JI"rnu.: end af effectivie date |1
intil the affer af possession letter date, on provate basis”

Thus, as per the abovementioned clause the assured return/ penalty was
payable @Rs.29,973/- per month wel 08.08.2020, till the offer of
pissession,

In light of the above, the Authority is of the view that as per the Moll dated
22.01.2021, it was obligation on part of the respondent to pay the assured
return/penalty tll the offer of possession. The eceupation certilicate for the
project in gquestion was obtained by the respondent on 14.08.2024 and
subsequently unit was offered the possession of the unit on 04.12.2024,
Accordingly, the respondent/promateris liable to pay assured return/penalty
to the complainants al the agreed rate e, @Rs.29,973 /- from the effective
date as per clause 4 of the Moll i.e, 08.08.2020 till 04.12.2024.

G.II) Delay Possession Charges:

In the present complaint, the complainants intend to continue with the
project and are seeking possession of the subject unit and delay possession
charges as provided under the provisions of section 18(1) of the Act which
reads as-under:

“Section 18: - Return of amount and compensation
1af 1L Ifthe promaoter fills fo complete oris unable to give possession
af an apartment, plot, or building, —
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J“mwu'f.dh'rmwht.'e an allottee docs mot intend towrthdraw from the
profect, he shall be paid, by the promoter; interest for every month of
detay, Ll the handing over af the possession, ot such rote as may be
prescribed”

34. The subject unit was allotted to the complainants vide MOU/BBA dated
ZZ01.2021. In the facts and circumstances of this case, the developer was
obligated to complete the construction of the said unit within 36 months
from the date of execution of this agreement or from the start of construction
whichever is later. The period of 36 months is calculated from the date of
HEA e, 22.01.2021 being later. The grace period of 6 months is included on
account of Covid-19 as per HARERA notification no. 9/3-2020 dated
2600520020 for the projects having completion date on or after 25.03.202(0.
Accordingly, the due date of possession comes out to be 21,07 2024,

35, Admissibility of delay possession charges at prescribed rate of interest:
The complainants are seeking delay possession charges. Proviso to section
18 provides that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of possession, at such rate as may be prescribed and it
has heen prescribed under rule 15 of the rules. Rule 15 has been reproduced
asunder;

"Rule 15. Prescribed rote of interest- [Proviso Lo section 1Z,
section 18 and sub-section (4) and subsection {7} of section 19]
For the purpose of proviso Lo section 12; section 18; and sub-sections
(4] and [7) of section 19, the “interest at the rate prescribed” shall be
the State Bank of India highest marginal cost of lending rate +25%.:
Provided that in case the State Bank of India marginal cost of lending
rate (MCLR} is not wn use, it shiall be replaced by such benchmark
lending vates which the State Bank of India miay fix from time Lo Line
foi fending (o the general pablic”

36, Thelegislature in its wisdom in the subordinate legislation under the rule 15
of the rules has determined the preséribed rate of interest. Consequently, as

per website of the State Bank of India i.e., hitps: //sbi.co.n, the marginal cost
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ot lending rate (in short, MCLR) as on date ie, 28.11.2025 is 8.85%.
Accordingly, the prescribed rate of interest will be marginal cost of lending
rate +2% ie, 10.85% per annum.

37. The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable [rom the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoler shall be liable to pay the allotiee, in case of default. The relevant
section is reproduced below:

“(ea) "interest” means the rates of interest pavable by the
promoter or the allottee, as the case muay be,
Explanation. —Fer the purpose of this clause—

(i} the rate af tnterest chargeable from the allottee by the promater, in
case of defoult, shall be equal to the rate af interest which the
pramater shall be-liable to pay the allettee, in coase of defoult;

{ii} the interest payable by the promaoter to the allottee shall Be from the
dute the promater received the ameaunt orany part theveof till the
date the amount or part thereof and interest thereon s refunded, and
the iterest payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promater Ul the date o
is paid;”

38. Therefore, interest on the delay payments from the complainants shall be

charged at the prescribed rate e, 10.85% p.a. by the respondent/promoter
which is the same as is being granted to the complainants in case of delay
Ft‘.l.‘{Hl_!'Fi?-'{E{]ﬂ L'.]'I-?!I'E’E‘ﬂ-

39. On consideration of documents available on record and submissions made
hy the complainants, the Authority is satisfied that the respondent is in
contravention of the provisions of the Act. The possession of the subject unil
wis to be delivered within stipulated time i.e, by 21.07.2024.

40. However now, the proposition before it is as to whether the allottee who is
petting/entitled for assured return even after expiry of due date of
posgession, can elaim both the assured return as well as delayed possession

charges?
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To answer the above proposition, it is worthwhile to consider that the
assured return is payable to the allottees on account of provisions in the Mol
dated 22.01.2021. The assured return/penalty in this case is payable as per
"MoU". The promoter had agreed to pay to the complainants allottee pay a
maonthly assured return of @Rs.29,973 /- un the total amount received with
effect from 0B.08.2020 till the offer of possession letter e, 04.12.2024, If we
compare this assured return with delayed possession charges pavable under
proviso te section 18(1) of the Act, 2016, the assured return is much better
L, assured return in this case s payable as Bs 29,973 /- per month whereas
the delayed possession charges are payable approximately Rs 23,395 /- per
month. By way of assured return, the promoter has assured the allottee that
he would be entitled for this specific amount till the offer of possession letter,
Moreover, the interest of the allottees is protected even after the completion
of the building as the assured returns are payable Hll the date of said
unit/space is put on leage. The purpose of delayed possession charges after
due date of possession is served on payment of assured return after due date
of possession as the same is to safeguard the interest of the allottees as their
money is continued to be used by the promoter even after the promised due
date and in return, they are to be paid either the assured return or delaved
possession charges whichever is higher,

Accordingly, the Authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under
section 18 and assured return is payvable even after the date of completion of
the project, then the allottees shall be entitled to assured return or delayed
possession charges, whichever is higher without prejudice to any other
remedy including compensation.

Un consideration of the documents available on the record and submissions
made by the parties, the complainants have sought the amount of unpaid
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amount of assured return as per the terms of BBA and Mol executed thergto
along with interest on such unpaid assured return. As per Moll dated
22.01.2021; the promoter had agreed to pay to the complainants allottee
Rs.29973/- with eflfect from 08.08.2020 till the offer of possession letter
date,

Thercfore, considering the facts of the present case, the respondent is liable
to pay the amount of assured return as per the clause 4 of the Mol at the
agreed rate i.e., @Rs.29,973/- with effect from 08.08.2020 till the offer of
possession letter date i.e., 04.12.2024.

iii. Respondent be directed to lease the unit in question after the offer
of posscssion on behalf of the Complainants as per the terms of the
allotment and make payment towards the guaranteed lease rental
at the rate of Rs. 81.75/- per sq. ft. per month.

n.In case the Respondent does not lease out the unit to any
prospective alloltee for one year from the date of receipt of
occupation certificate, then the Respondent would be liable to make
payment towards lease rental from the date of lapse of one year
from the date of receipt of Occupation certificate or to demarcate
the unit and handover the physical possession of the unit to the
Complainants.
The complainants are seeking additional reliefs w.r.t putting the unit onlease
as well as lease rental as per Moll. The Autherity observes that vide Clause
8(a) of the Moll dated 22.01.2021, it was agreed that the respondent would
matke payment of leage rentals at Rs81.75/- per sq. ft, per month to the
complainant from commencement of first lease. Further, vide clause 9(a) of
the Moll that the respondent was to finalize the terms for leasing the

premises with a perspective lessee. Since, the occupation certificate of the
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project in question has already been received by the respondent-promoter
from the competent authority on 14.08.2024, the respondent is directed to
pul the unit allotted to the complainants on lease and to pay lease rental at
the agreed rate as per the terms of the memorandum of understanding dated
22.01.2021.
v.Direct the Respondent to revoke the offer of possession dated
04.12.2024 and issue a valid offer of possession of the unit in a
habitable condition, as per the specifications provided in the
Buver’s Agreement
vi.The Respondent be directed not to charge the labour cess and to not
increase the amount of EDC/IDC charges to be paid from
Rs.1,42,200/- to Rs.1,59,264/-. Further, the Respondent be directed
not to charge Development charges of Rs. 2,12,400/- from the
Complainants or any amount towards development charges from
the Complainants.
vii. Respondent be directed to revoke the demand of Rs. 8286/~ charged
under the head ‘interest’.
viil.Respondent be directed not to raise any payment demand which is
in contrary to the agreed terms of the allotment.
All the above reliefs are taken up together as the same are inter connected
with each other. Further, in all the complaints, complainants are seeking
relief with regard to the waiver of the Fit-oul charges, development charges,
labour Cess, FTTH charges and Interest Payahle.
It 15 to be noted that the respondent, vide its demand notice and offer of
possession letter dated 04.12.2024, and thereafter through subsequent
reminder letters, has raised various demands upon the complainants
towards development charges, labour cess, FTTH charges, EDC/1DC, VAT, fit-
outcharges, intereston delayed payment, ete. Upon perusal of the record and
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the applicable contractuoal documents, this Authority observes that while
certain statutory and development-related charges may be leviable strictly
inaceordance with the terms of the BBA and Moll and subject to actual proef
of payment to the competent authorities, the respondent cannot raise
blanket or composite demands without placing on record any justification,
calculation sheet, or documentary evidence substantiating the same.
Further,itis settled that interest on delayed payment cannot be charsed ina
mechanical manner, particularly when the delay, if any, is attributable to the
respondent itself on aceount of non-handover of possession and non-
fulfilment of its contractual obligations. Accordingly, the Authority is
deliberating its findings on the demands:
*  Labour cess

Labour cess is levied @ 1% on the cost of construction incurred by an
employer as per the provisions of sections 3(1) and 3(3) of the Building and
Other Construction Workers' Welfare Cess Act, 1996 read with Notilication
No. 5.0 2899 dated 26.09.1996. It is levied and collected on the cost ol
construction ineurred by employvers including contractors under specitic
conditions. Moreover, this issue has already been dealt with by the authority
in complaint bearing no. 962 of 2019 titled as "Mr. Sumit Kumar Gupta and
Anr. Vs Sepset Properties Private Limited” wherein it was held that since
labour cess is to be paid by the respondent, as such no labour cess should be
charged by the respondent. The authority i1sof the view that the allottee is
neither an employér nor a contractor and labour cess is not a tax-but a fee.
Thus, the demand of labour cess raised upon the complainants is completely
arbitrary and the complainants cannot be maide liable to pay any lahour cess
to the respondent and it is the respondent builder who is solely responsible

for the dishursement of said amount,

- I,'ua-ve[npmcnt rh:lr.gm:
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The undertaking Lo pay the development charges was comprehensively set
oul in the buyer agreement in clause 11. The said clause of the agreement is

reproduced hereunder: -
1

That the Allottee agrees to pay oll taxes, charges: Levies, ceises, appliceble as on
dated wider any name or colegory heading amd or levied in future on the dund ood or
the said complex addor the said space at oll mes, these would be including bat mot
fimited to GST Development charges, Stamp Duties, Registeation Charges, Fiectricol
Energy Charges, EDC. Cess, 1IN Cesse BOW Cess, H:'{:u.ﬂm tron Fee, Adoansivaties
Charges, Property Tax, Five Fighting Tax and the like. These shall be paid on deminid
amdin-cuse ofdefay. these shall be povable with incerest by the Allottee”

In Tight of the aforementioned facts, the Authority is of the view that the said
demand for development charges is valid since these charges are payable to
various departments for obtaining service cannections from the concerned
departiments including security deposit for sanction and reléase of such
connections in. the name of the allottee and are payable by the
allottee. Hence, the respondent is justified in charging the said amount. In
case Instead of paying individually for the unit if the builder has paid
composite payment in respect of the development charges, then
the promoter will be entitled to recover the actual charges paid o the
concerned department from the allottee on pro-rata basis ie. depending
upon the area of the unit allotted to the complainants viz- a-viz the total area
of the particular project. The complainants will also be entitled to get prool
of all such payment to the concerned department along with a computation
proportionate to the allotted unit, before making payment under the
aforesaid head.

* FTTH Charges

The respondent during proceedings dated 28.11.2025 apprised the

Authority that the respondent is liable to raise the said demands under

clause 11 as had been agreed between the parties. The Authority takesa

note that Clause 11 as already elaborated above daes not mention about
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the FTTH charges being payable by the complainants. Hence, the

respondent shall only raise demand as per the agreed lerms of the
agreement and Moll executed between the parties.

= Holding charges

The term holding charges or also synonymously referred to as non-
cecupancy charges become payable or applicable to be paid if the
possession has been offered by the builder to the owner/allottee and
physical possession of the unit not taken over by allottee, but the fat /unit
is lying vacant even when it is in a ready-to-move condition. Therefore, it
can be inferred that holding charges is something whichan allottec has to
pay for his own unit for which he has already paid the consideration just
because he has not physically occupied or moved in the said unit,

In Lhe case of Varun Gupta vs Emaar MGF Land Limited, Complaint Case
o, 4031 of 2019 decided on 12.08.2021, the Hon'ble Autharity lad
already decided that the respondent is not entitled to claim holding
charges from the complainants at any point of time even aftér being part
of the builder buyer agreement as per law settied by the Hon'ble Supreme
Court in Civil Appeal nos. 3804-3899/2020 decided on 14.12.2020. The

relevant part of same is reiterated as under-

A “LHL A far gs-helding chorges are concerned, the developer
fervinee received tie sale consideration has mothing ta lose by holiding
prosvessien of the allatted flar except thot it would be reguired o muinti
' apsartment. Therefore, the olding charees will et Be peovabde o ihe
divelaper. Fven in a cave where the possexsion has been delayed on
aecaunt of the aflottes hoving not posd the entire sole consideration, the
develaper shall not be entitled 1o any holding clarges thongh i woulil
be entitled te nterest for the peviead e payirent i delayved,

Therefore, inview of the above the respondent is directed not to levy any

holding charges upon the complainants.
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e Interest Free Maintenance Security

The Authority ohserves that the Mol dated 21.01 2021 pypculed belwesn

Vhe parties specifically provides for payment of additional charges, including

IFHS ERsZ 20/ - perEd fro 1t is evident that the parties had agreed that the

ciid IFMS charges shall be payable separately, 1n addition to the basic sale

consideration, at the time of offer of registration. Accordingly, the lewy of

IFMS charges, s r:tipulated in the Moll, is held to be aPF“E“hIE in this Case.
« Fit-Out charges

It i5 pertinent to noie that prior to the filing of the present complaint, no
demand towards fit-oul charpes had been raised by the respiondent nor any
reliel soupght has been asked by the comiplainant. HOWEVET, during the
pendency of the proceedings, the respondent issued a leasing oul letler on
27.03.2025, wherein the demand for fit-out charges of Rs.13,90,816/-, which
i i record inthe reply dated 30,09, 2025, The view of the Authority in this
reaard is that if the respondent seeks to levy fit out charges, it must first
intimate the allottee about the request of the tenant or lessee forsuch work
and the necessity of carrying it out. Without such prior intimation, the
sllottee cannot be made liable for additional financial burden atter the work
has already been executed, Further, the respondent is requi red to provide
full justification of the chiarges by submitting a proper breakup of cosis,
suppurting nveLces shd other relevant documents, and preferably a
certification from a competent architect or engineer confirming both the
necessity of the works and the reasonablencess of the expenditure, Only when
such proof, along with evidence of intimation to the allotee about the
lessee’s request and the necessity of the work, is furnished, can the fit-out
charges be considered as falling within the scope of clause afd) of the Mall.

in the ahsence of such substantiation, the demand raisod in its present form
cannot be fﬂ:pﬂ.ﬂ'ﬂf an the fﬂfﬂjﬂ.ﬂmﬂﬂtﬁ.
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» Interest on delayed payment:

- The Authority has perused the offer of possession letter dated 04.12.2024,

wherein an amount of Rs.8,286/- has been levied towards interest on
delayed payment. Upon examination of the MoU on record, it is noticed that
the complainants have already paid a sum of Rs.25,87,489/-, which is less
than the total basic sale consideration of the said unit is Re.33,01,.859/-, as
expressly stipulatéd in the possession linked payment plan of the Mol
executed between the parties. Further, as per the statement of account cum
demand annexed with the reply filed by the respondent dated 03.12.2024, it
is reflected that an amount of Rs. 25,87,489 /- has already been paid by the
complainants, which stands duly acknowledged and accepted by the
respondent. However, the same statement of account records the total sale
consideration of the unit as Bs.35,28,243 /- Hence, in terms of the Moll, it is
stipulated that the complainants are liable to pay the outstanding amount
towards IFMS, EDC/IDC, registration’ charpes, stamp duty, and other
applicable charges at the time of issuance of the offer of possession. It is
evident from the record that the offer of possession of the said unit was
issued to the complainants on 04.12.2024. In view of the provisions of
Seclion 19(7) of the Act, 2016, an allottee is under a statutory obligation to
make timely payment ol all charges as agreed under the Moll. Accordinaly,
the complainants are liable to pay the réemiining applicahle charges, as
agroed Detween the parties, along with interest, il any, on delaved payment
attributable to the allottees.
1X.Respondent be directed not to terminate the allotment or create
third party rights on the allotted unit/space.
x.Direct to the Respondent to execute Conveyance deed under Section

17 of the RERA Act, 2016.
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The Authority hercby directs the respondent not to cancel the unit and shall
hand over symbolic and constructive possession pfthe unit in question to the
complainants within a period of 30 days from the date of this order. The
Respondent is further directed to ensure that the possession is delivered in
absolute completeness, strictly adhering to the:amenities and specifications

as promised in the Agreement for Sale and the sanctioned project brochures.

. Since the respondent promoter has obtained occupation certificate on

14.08.2024, The respondent is directed to get the conveyance decd exceuted
within a period of three months from the date of this order.

Directions of the Authority -

llénce, the Autharity hereby: passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter a5 per the lunction entrusted to thie Authority under

secton 34(1):

l.  Therespondent/promoter is directed to pay the penalty/assured
return te the complainants at the agreed rate i, @Rs29.973/-
from the effective date as per clause 4 of the Mol ie, 08.08.2020
tll offer of possession letter date e (4.12.2024, alter deducting
the amount already paid on account of assured returns Lo the
complainants.

1. The respondent/promoter is directed to pay the outstanding
accrued assured return amount at the agreed rate within 90 days
from the date of this order after adjustment of outstanding dues, if
any, failing which that amount would be payable with interest
@H.85% p.a. till the date of actual realization.

Ill.  The respondent is directed to supply a cepy ol the updated
statement of account after adjusting assured returns within a

period 6f 30 days to the complainants.
Page 50 of 52



F HARERA

Wap

] GUEUGE}E[M Complaint Nos. 1682 of

[V.

V1.

VIL

VIIL

AL

2025 amd 4 others

The complainants are directed to pay vutstanding dues, if any, after
adjustment of assured returns within a period of 60 days from the
date of receipt of updated statement of account

The respondent/promoter is directed to handover possession of
the unit to the complainants fallottee in terms of the Moll as well as
buyer's agreement executed between them on payment of
outstanding dues if any, within 60 days.

The respondent is not entitled to charge FTTH and holding charges
from the complainants/ allottee at any point of time even after
being part of the builder buyer's agreement as per law settled by
Hon'ble Supreme Court in Civil Appeal nos. 3864-3889/2020 on
14.12.2020.

The respondent is directed to recover development charges only
on an actual and pro-rata basis, strictly supported by documentary
proof of payments.

The respondent shall charge interest on delayed payment [rom the
complainants, if any.

The respondent is directed to restrict its demand towards advance
maintenance charges strictly to a maximum period of one year
only, and any demand raised in excess thereof shall be deemed
unsustainahle and liable to be withdrawn/adjusted in-accordance
with law.

The respondent is directed to put the unit allotted tw the
complainants on lease and to pay lease rental at the agreed rate as
per the terms of the memorandum of understanding dated
22.01.2021.

The respondent is directed to get the conveyance deed excouted
within a period of three months after depositing necessary
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payment of stamp duly and registration charges as per applicable

5

. Iocal laws from the date ol this order.
54. This decision shall mutatis mutandis apply to cases mentioned in para 3 of
this order.
55. Complaints stand disposed ol True certified copy of this order shall be
placed in the tase file of each matter.

56. File be consigned to registry.

uw;.
Arun Kumar)
Chairman
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 28.11.2025
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