B HARERA
GURUGRAM Complaint No. 4561 of 2024

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 4561 of 2024
Date of Decision: 20.01.2026

1. Vinod Taneja
2. Smriti Bakshi
Both R/o: D 91, Defence Colony, South

Delhi, New Delhi-110024. Complainants
,_;;?.:,:f;&s!:;:??;:;?n}
1. M/s Advance India Projects e‘:::’l . é
Office At: 232 B, 4t Floor, QK] dustrlal Respondent
Estate, Phase-III, New DeIhJ-“i 1[102[] ;{.ﬂ‘ no.1
‘.'ir ;-' N '&"
e \ O
2. M/s Landmark Apartments Pvt dtd i 2
Office At: A 11, Chitranjan Park, New !De}h'i:--: ‘5}
~ [ I [ i~ < j Respondent
\'s\ 1 R 53-.-‘ no.2
L] " ?' v
CUBAM. CNEREDP’ &0
Shri Arun Kumar \VoL LI o Chairman
Shri Phool Singh Saini M Member
APPEARANCE: Ay, | ) ¥ I?Iﬁ ..’ri
Sh. Dhruv Lamba e _ _ e Advncafe for the complainants
Sh. HarshitBatra [ | | J| -_ ﬁd‘{gﬁé\? for the respondents
ORDER

1. The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
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violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or the
Rules and regulations made there under or to the allottees as per the
agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of prnpu;ed anding over the possession, delay
period, if any, have been de“eaﬂé wi -_"' >following tabular form:

‘EJ

S. Particulars . ==";Efa_' d
. tistia
Nﬂ- P + W | -lli l! 5
P2\ JJ' ig L&"i
.,:f_‘ ki O ol S L
ds Name of the project’ \ v 4 ';1 :Pl»
‘I 1.::; I:J-; ‘-’ - |
2 Project location ‘f _;;,,i’i (i.bai‘lgi.'lr Sector-66, Gurugram, Haryana

3. | Projectarea E:;'\ ”"”r _ 3?56?@::;*%‘9-\' q;

4, Nature of the pmj% \JI Cori}'nmircx

b & 1
5. DTCP license no. anﬂwfﬂ@“ﬂ‘iﬂﬁ@ 21.01.2008
i
status L 1,52 ggﬂﬂ“s dated 30.07.2008
6. |Nameoflicensee | ... /

. E
T RERA regnstranm}ﬂega sy i“j

¥ 5 28.08.2017
g;;ﬁg,&ﬁ%

[As on page no. 20 of the complaint]

8. Application fnrm}ated

9, Allotment letter dated 03.07.2019

[As on page no. 72 of the complaint]

10. | Unitno. SF/R-1A, Restaurant Space, 2™ Floor

[As on page no. 80 of the complaint]

11. | Unitarea admeasuring 1440.33sq.ft. (Carpet Area)
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| 3047.72 5q. ft. (Super Area)
1523.86sq.ft. (Covered Area)
[As on page no. 80 of the complaint]

12,

Agreement For Sale 16.08.2019
[As on page no. 75 of complaint]
13. | Possession clause as per BBA 1. TIME IS ESSENCE
The Promoter shall abide by the time schedule for
completing the Project, handing over the possession
4 jz_ {t to the Allottee (which for the purpose of
A
ek reement shall mean issuance of notice of
b‘ Possession of the Unit by the Promoter to
S 0 tee} and the Common Areas to the
allottees or the Governmental
he,case may be, as provided under
[ f
¥ \ 1 | "‘-. |
F_:;} %l 0 |
e\ fl 3
\ .'.',__:;;:z:{%_,_‘ll Emph;
\-:_:hﬁ g TS )
‘H'.F_.__' s LHWE
14. | Due date of pDSEEEEf A 13 2020
15. | Payment Plan ( J |-:) i 51;{;:-&%4
- A\ N q-:f:?
1. At the time of booking-Any
2. 90 Days from the date of booking-58.07%
3. On Offer of Possession-41.93%
[Emphasis supplied]
[As on page no. 111 of complaint]
16. | Sale consideration

Rs.1,99,55,007 /-

[As on page no. 81 of the complaint]
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LT
]
17. | Amount paid by the | Rs.2,02,59,779 /-
complainant [As per receipts and SOA at page 139- 164 A of
complaint.
18. | Occupation certificate 28.09.2020
[As on page no. 122 of the reply]
19. | Offer of possession | 03.10.2020
(constructive) [As on page no.112 of complaint]
20. |Legal notice sent by .13 ﬂ{EGES
complainant to the reapundenth;_;' "-}IIPEEE no. 114 of complaint)
[Nutz Thebcan]amant has |/ 3y th Raid Legal Notice, the complainant had
raised an objection regardingl’ oAt e ) opportunity to the respondent to
the unlawful lease m L IRL ¢
Fitness” vide an un i@e%‘ i o
document/Lease ]}Eg;i it £.44
21. | Legal notice | H~saent b.y._% X f
complainant to th efﬁspundent ﬁ i 0.150 f complaint)
LU i~ 8 n!\
‘1? “*.»r ]} u [N}::pte:;%{e plainant submitted that the
NN | Agteen in respect to the said unit was
N i { use for restaurant only and
H? i requeﬁt&d’ respondents to terminate the illegal
- *LeasE"and handover the possession of the unit to
22. | Settlement Agreement .03, 2
between respnndent no. 1 ﬁu‘ch [}15 ony REEE ﬁg c{fcnmp]aint]
Fuel 4 Fitness, wherehy 'the |- , _
Lessee ie,, Fuel 4 Fitness agreed | [The respondent no.1 waived ui.“fan unpaid rent of
to vacate and handover | R5:6.25630/- , a security dep{:-m?: of
peaceful possession of the | R5:13,66,577/- was refunded after deduction of
Premises to respondent ne.1 | R$.1,78,729/-]
within 20d days from the date
of the settlement Agreement.

B. Facts of the complaint

Page 4 of 21




I1,

I1.

IV.

¥ HARERA
GURUGRAM Complaint No. 4561 of 2024

The complainants have made the following submissions in the
complaint:

That the Office of the Director, Town & Country Planning, Chandigarh,
Government of Haryana (DTC P) granted following Licenses bearing no,
07 of 2008 dated 21.01.2008 and 152 of 2008 dated 30.07.2008 to the
respondent no. 2 for developing a commercial colony namely “AIPL Joy
Street”. Further, the respondent no. 2 and respondent no. 1 had entered
into a development agreement dated 31.12.2015 for developing the
above-named commercial colony on the land admeasuring 1.601
hectare (3.9563 acres) situated in the revenue estates of Village
Maidawas, Tehsil Badshahpur, Distt. Gurugram now known as Sector
66.

That the subject project has also been registered with the Authority vide
Registration bearing no. 157 of 2017 dated 28.08.2017.

Thereafter, the respondents issued an advertisement w.r.t the subject
project and thereby invited applications from prospective buyers for
the purchase of units in the said project. Accordingly, the marketing and
sales team of the respondents approached the complainants and made
several representations and tall claims regarding the impressive and
unmatched investment returns of at least Rs.80-90/- per sq.ft. per
month.

Believing upon the aforesaid claims, representations of the
respondents, on 07.05.2019, the complainants were induced to part
with their hard earned money and were made to invest in the subject
project in the form of booking a Restaurant Space for commercial use
bearing no. SF/ R-1A, having carpet area of 133.81 square meter
(1440.33 square feet) on 2% floor for the basic sale price @ Rs. 5244 /-
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per sq. ft., development charges @ Rs. 600/- per sq. ft. and IFMS Deposit
@ Rs. 100/- per sq. ft.

That subsequently on 03.07.2019, an allotment letter was issued by the
respondent’s company in the name of the complainants vide which a
Restaurant Space bearing no. SE/R-1A, Second Floor, admeasuring
3047.72 sq. ft. was allotted at BSP @ Rs, 5246/- per sq. ft,, Development
charges @ Rs. 600/- per sq. ft. and IFMS @ Rs. 100/- per sq. ft. The
respondents in this letter itself confirms the receipt of an amount of
Rs.1,03,78,832.00/- which is almost 57% of the total sale consideration
of the subject unit which is a clear-cut violation of the section 13(1) of
the Real Estate (Regulation & Development) Act, 2016. However, in the
present case, the respondents had collected almost 57% of the total sale
consideration before even executing a buyer’s agreement which is a
violation of the provisions of the Act of 2016 and Rules of 2017.

That on 16.08.2019, a Buyer's Agreement was executed inter se parties
vide which a “Restaurant Space bearing no. SF/R-1A on Second Floor,
having a super area of 3047.72 sq. ft. (Carpet area: 1440.33 sq. ft. and
Covered area: 1523.86 sq. ft.) was allotted.

That it is a matter of fact and record that the buyer's agreement dated
16.08.2019 is not a RERA compliant buyer’s agreement as the same is
not in consonance/ concurrence with the Model Buyer’'s Agreement
provided by the respondents at the time of the registering the subject
project with the Authority.

That on 03.10.2020, the respondent issued an intimation of
“Constructive Possession” of the subject unit to the complainants. The
buyer’s agreement clearly placed an embargo upon the complainants

that they shall not use, the unit for any purpose other than for the
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purposes provided under the Buyer's Agreement and shall not carry

any business other than the permitted activity i.e.,, Restaurant Space as
per the Buyer’'s Agreement.

That believing in the representations of the respondents regarding
having the requisite experience and knowledge of leasing, the
complainants in a bona fide manner agreed to grant the specific
authority to the respondents, to negotiate and finalize the leasing
arrangement in respect of the subject Restaurant Space with any
suitable tenant(s) which would always be subject to the terms of
Buyer’s Agreement, as it was specifically represented to the
complainants that in order for them to gain out of the benefit of
experience, knowledge, and brand of the respondents, they must grant
such an authority to it. Thus being advised and believing in the
genuineness therein the complainants were further induced to entrust
their space to the respondents since it was always the intent of the
transaction between the parties, that the complainants had invested in
the project to lease the aforesaid subject unit which was a Restaurant
Space and earn rental income from the same. However, the respondents
in complete contravention to the terms of the Buyer’s Agreement and
the clear understanding inter se, have leased out the aforementioned
unit for the purposes of operation of a gym namely “FUEL 4 FITNESS”
and other related activities vide an undisclosed document/lease deed,
behind the back of the complainants, and that too at rock bottom rental
amount at almost half of the rental value assured at the inception of the
transaction by of at least Rs.80-90/- per sq. ft. per month.

That subsequently, after running from pillar to post, the complainants

finally succeeded an accordingly, the respondents terminated the lease
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of the aforesaid gym, The respondent has completely destroyed the
locational advantage of the complainant’'s space and complainant's
space has been tucked into an extreme corner completing destroying its
visibility and open access which was available to it. The respondent has
violated the sanctioned plans as approved by the competent authority
without taking consent of the allottees which is a default of Section 14
of the Act, 2016.

Relief sought by the cﬂmplamants

The complainants in the presentf qmplamt is seeking the following
14 4 .-N
relief(s). ';ﬁ}ﬁ e

a. Penalise the respnndent under Sactmn"‘ of the Act.

b. Conduct a detalled mqmry ion including but not

limited to appmntlng a Lm:al /ﬁﬂmm and Inquiry Officer

into the violations of

1 KN |
various pmmsmns uftheAct _ -{r ~“_,r

under Section 35 of the Act, 2016 to I 0ok

/
Reply by the respnndents LA w?
The respondents have mntmn&a‘}the
- ,-ﬁ!"*"

laint on the following
grounds. : : e
That the -:ﬂmplamants bem g i‘nterEsted ]mthgl%fal estate development
of the respondent-no. 1, knqwn under th 1and style of “AIPL Joy
Street” located at Sectnr 66 Gurugfam“ L{:'( na booked a unit in the
said project. It is pertinent to mention that the project has all the
necessary approvals and permissions. The respondent no. 2 is the
landowner and confirming party to the Agreement for sale executed
between the parties. No specific relief has been sought from respondent
no. 2 by the complainants; hence, the name of the respondent no. 2

should be deleted from the arrays of parties.
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The complainants booked a space vide an Application form, subsequent
to which, were allotted a unit no. SF/R-1A, on 2" Floor, tentatively
admeasuring Super area 3047.72 sq. ft. and Carpet area 1440.33 sq. ft.
vide Allotment Letter dated 03.07.2019.

Prior to approaching the respondent no. 1, the complainants had
conducted extensive and independent enquiries regarding the project
and it was only after the complainants were fully satisfied with regards
to all aspects of the project, mcludg;:g\but not limited to the capacity of

23
the respondent no. 1 to undertak& development of the same, that the

complainants took an mdepeﬁlige';mepd informed decision to purchase
the unit, un-influenced in an}r menner hmhe respondent no. 1. The
complainants cnnsmeﬁﬁﬁu&mlfhllﬁ ep%fé@ r time-linked payment
plan as per their chmee for remittance ef th %ﬂe consideration for the
unit in question end further represented teieﬁpeudent no. 1 that they
shall remit every metellment on tlme as pe1 t& e}rment schedule,

Since the very begmnmg ﬂs}f !ntent1en 0 ﬂg? arties has been ex-facie
and prima facie clear t;{;ke l;he mnstmlct{pessessmn of the unit to
earn the rental income from the Uit and not for physical possession of

the unit and at the request of .the eemplamgnts, %E Promoter agreed to

i ln'-n’

1% A

put the unit, individually ,orin combin tlpn Wi jther units on lease for
and on behalf of the ceinpleman{s The se

on of booking the unit
was to lease it and with that understanding, an offer was made by the
complainants by filing the Application form, upon the acceptance of
which, an allotment was made on 03.07.2019.

That thereafter, Agreement for Sale dated 16.08. was executed between

the Parties. At the outset it is submitted that the complainants have
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alleged that respondent no. 1 has violated section 13 of the Act,
however, such allegation is denied in toto,

That furthermore, the terms and conditions of the Agreement also
clarify the terms and conditions of the contractual relationship between
the parties as is also an established principle of law that the intention of
the parties to a contract is established from the terms and conditions of
the Contract.

That at the request of the Lumplalnants the Promoter has agreed to put
the unit in combination mhth c:thar units for their leasing. The

.J

complainants categnrlcall}r agreed tu lease the unit by entering into a

leasing arrangement Wlth fhe resqmnqent reover, the rights granted

by the complainants ﬁ:r the ras_pande
complainants to eﬁsu re the Teage’ 01‘&&%

agreed that the respﬂndent shall endeavur to lease the unit on best

the sole benefits of the

nd the complainants

effort basis, hﬂwever n-:j mandat?r}r u @%}ns rested upon the
respondents, in thls regard The ;:nmplama;n ‘specifically intended to
lease the unit to earn rental IHCDIHE fmm the unit post the lease of the
unit to a third party s

That the cnmplamants entersd mtn @fu Jfﬁease agreement with
respondent no.1. It is.an e?trenched p{mﬂ%\j uflaw that a lease may be
limited to take eifect either'immediately or* l‘ﬁl’n a future date, It is ex
facie evident that the complainants had entered into a future lease
agreement.

That as per clause 5 read with clause 7.1 of the Agreement, the
possession was proposed to be handed over as per the timelines
disclosed at the time of registration of the Project with the Authority i.e.

31.12.2022 or the extended period as may be intimated and approved
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by the Authority. That the proposed due date of handing over of
possession was subject to force majeure and Court orders, Government
policy/ guidelines, and decisions affecting the regular development of
the real estate project.

That the respondent no. 1 was miserably affected by the ban on
construction activities, order by the NGT and EPCE, demobilization of
labour, etc, being the circumstances beyond the control of the
respondent and force majeurg::i_p.gg}r;rlgtances, that the construction was
severely affected during thlsperdehat additionally, the world was
hit by the Covid-19 pandemic. Byf virtue of various subsequent

notifications, the Ministtf_;,'{- of que :A.ff;%; GOI further extended the
e o

ous State rnments, including the

.

lockdown from timé.ﬂ[;n‘i';'ir?feiﬁéﬁ“i

Government of Hér}rana have also enforce \various strict measures to
prevent the pandemic including-im;ﬁ_ﬂs.i}]lg_c-fﬁgw, lockdown, stopping
all commercial aétii:f_iti_gs,'f-stuppiﬁg a:'I] clgn -@‘*ﬂ on activities. Despite,
after above stal:ed{"dhs%?’utu!:;tidns, the n_;j’ti}pﬁ%;vas yet again hit by the
second wave of Cnvidélﬂf'_p"é;1.délﬁfi'if;}a;h&fﬁfg‘;‘i:t{all the activities in the real
estate sector were f(}r{:ed‘“ to stop. It is pertinent to mention, that

: 5 'I .I1 - | -
considering the wide spreadof Coyid-1 tstly night curfew was

imposed followed by weekend curfew-andthen complete curfew. That
during the period from 1:2.64;%:}21 toZ&’D%’\iaé{i (103 days), each and
every activity including the construction activity was banned in the
State. It is also to be noted that on the same principle, the Haryana Real
Estate Regulatory Authority, Gurugram granted 6 months extension for
all ongoing Projects vide Order/Direction dated 26th of May, 2020 on
account of 1st wave of COVID-19 Pandemic. The said lockdown was

imposed in March 2020 and continued for around three months. As
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such extension of only six months was granted against three months of

lockdown. Therefore, it is safely concluded that the said delay of 124
days in the seamless execution of the project was due to genuine force
majeure circumstances and the said period shall not be added while
computing the delay.

That however, despite being affected by such force majeure
circumstances, the respondents have shown their commitment towards
timely development and duly eempletecl the project much before the
expiry of the due date. That’ as per the aforementioned clause 5, the
completion of the pre}eet sha]l meen grent of Occupancy Certificate for
the project and hence, the pre}eef wﬁkae ngte to have been completed on
28092020, /o "“".,V%

e

On the other hand, the eemplamante have m;aﬂrebly violated the terms
of the Agreement. As per clause 7.3 of the Agreement the complainants
were obligated to teke eenetruet]ve peese{I %g of the unit within 30
days from the netlze of effer of pessessg; .

ol f;ﬁ-

Deed, however, the sanqe wes net dené_,end consequently, multiple

xecute the Conveyance

reminders were sent to the e_emplel._,_r}‘qug%r:equesting the complainants
to make payment%efthé;%lﬁétejqdfn% dij £ Afols with the possession
documents. pais ~P / -_-,\‘ ;
Moreover, in compliance of the terms and conditions agreed between
the Parties under clause 21 of the Agreement, the unit was puton lease
with a brand known under the name and style of “Fuel 4 Fitness- Gym
& Fitness Centre” and the same was communicated to the complainants
vide letter dated 10.11.2022. That the lease deed with “Fuel 4 Fitness”

was terminated due to the defaults in payment by the lessee. Moreover,
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the complainants had agreed to not claim any lease rentals beyond the
sum already paid by the respondents.

That the complainants have raised the contention for the physical
handover of the unit to them however, no relief in such regard has been
sought by the complainants while filing the present complaint. Rather,
it is of utmost importance to note that no relief whatsoever, has been
sought, qua the unit, That the entire complaint is a bogus exercise to
harass and strong-arm the respgndents In the present case, the
complainants have made’ no pleadmgs pertaining to the physical

4'4"‘!

handover of the possession J:q rthe complainants hence, the
complainants would be’ hﬁ;red fmm seelﬁggsuch relief.

That it was agreed bétween the part:eﬁ“atﬁemme of execution of the
Agreement that the respondent no, 1 shall;i}e fully authorized, to
negotiate and fma]ize the leasmg arran%emg& kl‘hat rent, period and

I'| 110
other terms and cnndltmns of sur:h leas r?‘t be decided as per the

prevailing market tei:‘rm:“ pj}'ev'éulmg maricet f:;?gctlce and the outcome of
negotiations conducted. by the resppng_ent no. 1 with the intending
lessee. S —

That nowhere in; ihe agr&emﬂut ::11:’11 thF%% ;{%s have any agreement
regarding not lea_smg out the unitto any other business except for the
restaurant. That the sole purpose of'thé{ﬁ%tx‘{;vés for leasing out and
earn rentals from it which was duly complied with by respondent no. 1.
There was no bar to leasing of the unit to different business. That the
complainants had parted away with all the rights to decide any aspect
qua the leasing of the unit, including but not limited to the type of

business that the unit could be leased to. That accordingly, the leasing

was carried out by the respondents, in the best interests of the
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complainants and other purchasers, That in view of the same the unit
was leased out by the Promoter to “Fuel4Fitness” and benefits of the
same was passed on to the complainants.

That on the basis of the said Agreement between the parties, the
respondent no. 1 finalized the lease terms, all of which (including the
business of the tenant) were final and binding upon the complainants
and could not be challenged at this stage.

That one of the allegations raised b}-’ the complainants is with respect to
revision of the building plans,, m this regard, it is most humbly
submitted that the butldmgplam‘ wbri}a sought to be revised prior to the
booking of the mmplamants w1th due pﬂr@lssmns of the competent

authority, and only after fo?lou{rxng the duﬁp ncedure of law, as was

applicable at that pmnt in time.

That at the time ‘Df boﬂkmg ﬂf the umﬁm {‘?E& ion, the complainants’,
]

building plan was all eacly sought to ba re

J oS
were aware of the Sarfie Fact as was drsclosgd;n the booking form. The

‘and the complainants

relevant para of the Boukmg Fnrm 15 reugpaﬂd herein:

the Building Plans q?reqd}{mncfmr@d also aware that I am filing
this Apphr:annn on the bas:s of H{e 2 revi sed/modified Building Plans
and I hereby give my consent for such revision/modification in the
Euﬁdfng Plans without any olijection lﬁaﬁsoever

That one of the allegations raised by tl{e")t:nmplamants was qua the

..:J-
I am aware that the mmpany i5 app{].rmg for revision/modification in

alleged terrace which is stated to have been available with the unit. That
nowhere in the entire agreement, any adjoining terrace or any rights of
usage of such alleged terrace were agreed between the parties. In the
absence of any agreement between the parties in this regard, no
determination can be given.

That the complainants have raised a bogus submission with random

pictures, which, under no circumstance can be relied upon. The same do
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not, in any manner whatsoever, show any obligation of the respondents
or any breach thereof.

That the complainants have alleged that the respondents had assured
return of Rs. B0-90 per sq. ft. on the unit, the respondents have
constrained the complainants to waive off their rental from Aug 2023
till March 2024 and that the respondents have offered relaxation of
maintenance charged from the date of vacation of the space by the
tenant "Fuel4Fitness” till the new .-prnpnsed tenant takes over the unit

of the complainants. G IANTATES

N L

That the complainants had wr'ongfy:glleged that the respondents had
offered relaxation ofmamtenance charges om the date of vacation of
\-l,

the space by the tenant "FueMFltness“ tl "t e new proposed tenant

takes over the unit.” %‘il

Copies of all the relevant ducuments I:lave been filed and placed on
record. Their authentlclty is notin dlsmﬁ . gnc;—:*, the complaint can be
..__--_..:-." it "l.-'#

decided on the basis‘of these undlsputed lfjﬂ jments and submission
made by the parties. . </ ju

e = BN '::- ;

Jurisdiction of the authority :
The Authority observe& that it has -::amplef’e territorial and subject
matter ]unsdmtmn to ad;udmate the pres& plaint for the reasons
given below. 7 U1 1 NS

E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.
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Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.
EIl  Subject-matter jurisdiction

9. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 1 1(4)(a) is
reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for allobligatiotts; responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the uf!qﬁfﬁ‘ééﬁ-{gﬁiﬁﬁ the agreement for sale, or to
the association of allottees, as the ¢ase may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the'common areas to the assoctation of allottees or the
competent aut'harfgy, as the.case may be; tﬂ

10. So, in view of the prnv’isiuns'nf thg__)ﬁ.:éi:_gun >d-above, the authority has
complete jurisd'ic__tls_i'_i{:-ﬁ to 'décide | l:hél.- complaint regarding non-
compliance of c:bl'i_éatiuns by the promoter: eaﬁmg aside compensation
which is to be decided by.the adjpdj.cétiﬁfé‘fnfﬁcer if pursued by the
complainant at a later s’ta'gg; ' RS 1 ,f

F. Findings on the reliefs suuﬁljl_t"bjr. the gﬁmﬂ:ainants:
F.I Penalise the respondent under Section-61 of the Act.

F.Il Conduct a detailed inquiry and lnye§§}gqt}?n including but not
limited to appointing a Local Commissioner and Inquiry Officer
under Section 35 of the Act, 2016 to look into the violations of
various provisions of the Act.

11. The complainants in the present complaint have booked a unit in the

project of the respondent namely ‘AIPL Joy Street’ situated at sector-66,
Gurugram, Haryana. The complainant was allotted a unit bearing no.
SF/R-1A, Type-Restaurant space, on 2* floor, admeasuring 3047.72
sq.ft of super area, 1440.33sq.ft. of carpet area and 1523.86 sq.ft of

Covered Area. The Agreement For Sale for the said unit was executed
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between the complainants and respondent on 16.08.2019. The sale

consideration of the unit was Rs.1,99,55,007/- and the complainants
have paid an amount 0f Rs.2,02,59,779/- to the respondent.

The complainants have sought the relief of penalising the respondent
under Section-61 of the Act and conduct a detailed inquiry and
investigation including but not limited to appointing a Local
Commissioner and Inquiry Officer under Section 35 of the Act, 2016 to

look into the violations of varmus prwlsmns of the Act.

13. The complainants submit that tm {]3 10 2020, the respondent issued an

14.

1bi

intimation of “constructive pussessu;m in respect of the subject unit. It
is their case that the Buyer 5 Agreemem exnressly restricted the use of

the unit solely to the purpnse spemﬁeclf??b:?' in and prohibited the
e;gmtted activity, namely,

<
I;, ' relying upon the

carrying on of any busmess other than the

.

operation asa Regt_e_lurant S_pace.

| "-.

The complainants” further contend ;

™

representations made by’ the respondents’ regardmg their expertise and
experience in leasing mattez:s they btmé ﬂde granted specific authority
to the respondents to HEthlE_lt__E and f1naL1_z:—:- a leasing arrangement in
respect of the subject Restaurant Space uﬁt%fﬁlitfble tenant(s), subject
at all times to the terms of the B-uyer.'s,ﬁgr_gémeni; It is averred that the
complainants were-induced ti::-cdﬁfé}'-'s{u:gl"i uthority on the assurance
that they would benefit from the respondents’ experience, knowledge,
and brand value. According to the complainants, their intention in
investing in the project was to lease out the Restaurant Space and derive
rental income therefrom.

However, it is alleged that in contravention of the Buyer's Agreement

and the mutual understanding between the parties, the respondents
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leased the unit to a gym operating under the name “FUEL 4 FITNESS"
and for allied activities, pursuant to an undisclosed lease deed executed
without the knowledge or consent of the complainants. It is further
alleged that the unit was leased at a rental amount substantially lower
than the rental value of Rs. 80-90 per sq. ft. per month, which had
allegedly been assured at the inception of the transaction. The
complainants also contend that the respondents altered the locational
advantage of the unit by pusnmmng it in an extreme corner, thereby
affecting its visibility and accﬁss;l:ﬁlity Addltmnall}r, it is alleged that the
respondents violated the sanchuned plans approved by the competent
authority without ubtammg Lhe cunsgnt {:ﬂ;the allottees, in breach of
Section 14 of the Re:—::] Estate {Regulatlun ap elopment) Act, 2016.
In response, the' respandent subnuts th f’%‘t the request of the
complainants, the promoter agreed to mclude the unit in a combined
leasing arrangement ‘with other units. It ’j contended that the
complainants express]y authnrlzed the,, Zient to negotiate and
finalize the lease, and that such authofﬁa’ﬂ n was granted for the sole
benefit of the complainants to facﬁltate leasing of the unit.

The respondent a_s-serts_athat its ﬂb.lig?tmnd%mlted to making best
efforts to lease the unit and thalt:. nE man?atn\/rhllgatmn to secure a
lease on speuf‘ed ter’ms was undertafkjeg ﬁ-\l .

The respondent further submits that under Clause 7.3 of the Agreement,
the complainants were required to take constructive possession of the
unit within 30 days of the offer of possession and execute the
Conveyance Deed; however, they failed to do so despite multiple
reminders to clear outstanding dues and complete documentation. It is

stated that, in accordance with Clause 21 of the Agreement, the unit was

Page 18 of 21



19.

20.

21,

i HARERA _
4Ok GURUGRAM Complaint No. 4561 of ZDZU

leased to “Fuel 4 Fitness - Gym & Fitness Centre,” and this was duly
communicated to the complainants vide letter dated 10.11.2022. The
respondent further states that the lease was subsequently terminated
owing to defaults in payment by the lessee,

It is contended that the complainants had agreed not to claim any lease
rentals beyond the amount already paid. The respondent also submits
that although the complainants have raised the issue of physical
handover of the unit, no spemﬁc I‘EllE‘fln that regard has been sought in
the present complaint, g

The respondent emphasizes that 'jat" the time of execution of the
Agreement, it was agreed that rgspm;d t no. 1 would be fully
authorized to negotlate and fmalxze the lea”'fn giarrangement, including
determination of rent lease period, and other taﬁms in accordance with
prevailing market conditions and nEthlatlDl;S ggll:h prospective lessees.
[tis submitted that there was no snpulatmn}n@j Agreement restricting
leasing of the unit exc]uswe]y for restaur nt purposes, nor any
prohibition against leasing it for any:othet busmess The sole objective,
according to the respondent, was to lease the unit and generate rental
income, which ubjEttivE Was'-fd-afi]y"fiﬂﬁll]"e'if.m ‘he complainants, having
vested full leasing rights in the: respﬂndent, cannnt now challenge the
same. Accordingly, the Ieasmg of “the “unit tJ “Fuel 4 Fitness” was
undertaken in the best interests of the complainants, and the benefits
thereof were passed on to them.

The Authority has considered the documents placed on record. Clause 7
of the Agreement for Sale dated 16.08.2019 provides that any reference

to “possession” shall mean constructive possession and not physical
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handover of the unit to the allottee. Clause 7.1 further stipulates that

timely delivery of possession is the essence of the Agreement.

Clause 21 of the Agreement governs the leasing arrangement and
provides that, at the request of the allottee, the promoter may put the
unit, either individually or in combination with other units, on lease,
Sub-clauses (a) to (n) elaborate upon the modalities of such leasing
arrangement.

The record reflects that the unit was leased to the brand “Fuel 4 Fitness,”
and the same was intimated to thelfi:'érﬁplainants along with the lease
term sheet vide letter dated 10 11 2022. Subsequently, upon the
complainants’ request, thelease was Jtenmnated and the respondent is
presently seeking a pmspectwe lessee Thei"le mg rights having been
expressly conferred- upon the respﬂnder:% under Clause 21 of the
Agreement for Sale dated 16.08.2019, the {:QH‘I lainants cannot now

impugn the exerclse of such nghts, as th ‘{ge ondent has acted in

accordance with thé agreed terms. _ i::i
With regard to the aliegatmn coneerhing"’gm adjoining terrace, the

Agreement does not record any :».tlpu]atmn granting rights of use over
any such terrace. i the absence of % an}r cc-ntr ctual provision to that

effect, no finding can be returned on thls issue,

.l &’

25.The Authority note§ that the respondent obtained the Occupation

Certificate from the competent authority on 28.09.2020 and thereafter
offered constructive possession to the complainants on 03.10.2020. The
unit was thereafter leased in terms of the Agreement. Any dispute
pertaining to the leasing of the unit falls outside the jurisdiction of this

Authority, as the Real Estate (Regulation and Development) Act, 2016
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does not confer jurisdiction upon the Authority to adjudicate matters

relating to lease arrangements,

26.In view of the foregoing, no relief is made out in favour of the

complainants. Accordingly, the present complaint stands dismissed.
27. File be consigned to registry.

(Phool Si&gﬂ

(Arun Kumar)
Member Y. Chairman

sl 4y

Haryanq‘]‘?}-_ga;_l; gs_,_tﬁte Regulatory Authority, Gurugram
Dated:20.01.2026 A RO W,
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