% HARERA
H GURUGRAM Complaint No. 3884 of 2024

BEFORE THE HARYANA REAL ESTATE REGULATORY
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Complaint no. : 3884 of 2024
Date of Decision: 27.01.2026
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APPEARANCE: N '
Sh. Awanish Sinha Advocate for the complainants
Sh. Rahul Yadav Advocate for the respondent
no. 1
ORDER

1. The present complaint has been filed by the complainants/allottees

under section 31 of the Real Estate (Regulation and Development) Act,
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2016 (in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the
Rules and regulations made there under or to the allottees as per the
agreement for sale executed inter se.

A. Unitand project related detalls )

2. The particulars of unit detalls, sale cunsmeranon the amount paid by
the complainant, date of propusag,handmg over the possession, delay
period, if any, have been dﬂtaﬂgfglfrth@fgﬂuk ing tabular form:

Sr. | Particulars Details

No.

1. | Name of the project “Indiabulls Enigma”

2. | Location of the project Sector-110, Gurugram.
3. | Projectarea 19.856 acres

4. | Nature of project Group Housing

5. | RERA registered Registered

Vide registration no. 357 of 2017
dated-20.11.2017

6. DTCP License License no. 213 of 2007 dated
05.09.2007

License no. 10 of 2011 dated
29.01.2011

License no. 64 of 2012 dated
20.06.2012.

7. Allotment letter Not on record
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Unit no.

Complaint No. 3884 of 2024

H001, Floor-G, Tower/Block No.-H

(As per the Flat Buyer’s Agreement
on record)

Unit area

3880 sq.ft. [Super area]
2964.73 sq.ft. [Covered area]

Alongwith 2 covered car parking
spaces

(As per the Flat Buyer's Agreement
on record)

10,

Flat Buyer Agreement

30.10.2015

(As provided to the Authority
during the proceedings)

11,

Tri-partite agreement

30.10.2015
(As on page no. 47 of complaint)

12.

Clause for payment of Pre-EMIs

Clause 3

It is agreed that till the
commencement of EMI the
borrower shall pay Pre-EMI, which
is the simple interest on the loan
amount disbursed calculated at the
rate of interest as mentioned in the
respective loan agreement of the
Borrower, however, the Borrower
has informed IHFL of the scheme of
arrangement between the
Borrower and the Builder in terms
whereof the Builder hereby
assumes the liability on account of
interest payable by the Borrower to
IHFL during the period be referred
to as the “liability Period” ie, till
the date of issuance of Offer for
Possession by the Builder (and
the Liability be referred to as
“Assumed Liability”). The
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assumption of liability by the
Builder in no manner whatsoever
releases,  relinquishes  and/or
reduces the liability of the
Borrower and the same shall not be
affected in any manner on account
of any difference and/or dispute
between the Borrower and the
Builder under the arrangement
between them and it is agreed that
the repayment liability to IHFL is
joint and several by and between
the Borrower and the Builder as per
the terms contained herein.

[Emphasis supplied]
(As on page no. 50 of complaint)
13. | Loan sanction letter 20.10.2015
[Of an amount of

Rs.2,24,68,650/-]

14. | Possession clause Clause 21

The Developer shall endeavour to
complete the construction of the
said building/Unit within a period
of three years, with a six months
grace period thereon from the
date of execution of the Flat
Buyer’s Agreement subject to
timely payment of the Buyer(S) of
Total Sale Price payable according
to the payment Plan applicable to
him or as demanded by the
Developer.

[Emphasis supplied]

(As per Flat Buyer's Agreement
placed on record)

15. | Due date of possession 30.04.2019
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[Calculated 3 years from the date
of execution of the agreement plus
6 months grace period]

16. | Basic sales consideration 2,81,48,000/-

As per the Flat Buyer's Agreement
on record)

17. | Amount paid by  the|Rs.31,00,000/- paid by the

complainants complainants themselves and
Rs.2,24,68,650 /- was disbursed

by the bank.
18. | Payment plan Subvention sche 10:75:15

Pavme lan Passession

1. On Booking-5 Lakh

2. 1st installment within 30
days of Advance towards
Booking-10% of Sale Price +
15% of EDC/IDC

3. 2r jpstallment on Loan
Approval within 0 days -
75% of Sale price + 85%

4, 3 installment on Offer of
Possession-15% of sale
price + 100% Maintenance
Security + 100% Club.

19. | Cancellation letter 03.12.2020
(As on page no. 45 of reply)

20. | Occupation certificate 17.09.2018
(As on page no. 43 of reply)

21. | Offer of possession 31.12.2018
(As on page no. 58 of complaint)

B. Facts of the complaint
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3. The complainants have made the following submissions in the

complaint:

[.  That as per the report available on internet of an Independent
Auditors, respondent no.1 is hundred percent (100%) subsidiary of
Indiabulls Real Estate Limited. Accordingly, the respondent no.1 and
respondent no.2 are part of the Indiabulls group of companies.

II. That respondent no.1 is owner of the land situated in Sector 110,
Gurgaon, Haryana, on which a heusing project in the name and style of

"Indiabulls Enjgma” is being devel,eped by it. The project had 10 no. of
towers and in all 472 numbér\dgrgg dential units.

[Il.  The complainant had; lia,sedgbn ﬂ1e afe&exggentmned advertisements,
purchased a five beﬂ ro6m reeldentlal apertment admeasuring 3880
sq. ft of super aree - with two' eevered bast n,j: parking space in the
project vide apﬁtItceuen dated 14 1{3 2(1 eih basic selling price of
Rs.2,81,48 000[ “Jhe cemplemante aﬁ made payment of
Rs.1,00,000/, Rs.25,00 000/~ and Rs.5,00 ’Effm/ vide cheques to the
respondent no.l. Aeer;:tnchng]'j,};l reepq,nﬂ’ent no.l had allotted a
residential unit beermg ne“"Hﬁﬂl Block H, Ground Floor vide
Allotment Letter ﬂaged 15 10:2023 4 ﬁ 2

IV. That the eemplamants and respondent no.1 entered into Flat Buyer
Agreement dated 30.10.2015 for sale of the regldential unitat the basic
selling price of Rs.7,254.64 per sq. ft., amounting to Rs.2,81,48,000/-
only. In addition to the basic selling price, the complainants were
further required to pay security, club and other charges to respondent
no.l.

V. That the complainants, approached and requested the respondent

no.2 for financing the balance amount of Rs.2,24,68,650/- to which
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respondent no.2 had agreed. Accordingly, the complainant submitted
the Loan Application Form with respondent no.2.

Based on the application, respondent no.2 issued a Loan sanction
letter dated 20.10.2015, thereby sanctioning the loan amount of
Rs.2,24,68,650/- wherein the complainants were required to pay EMI
of Rs.2,91,971/- for a period of 120 months or 12 years. Subsequently,
respondent no.1, respondent no.2 and the complainants entered into

Tripartite Agreement dated 3 U_:l{}_@{l 15.

/ito pay Pre-EMIs of the flats till

o~ '. [ ;Lh i ”’“‘:.,
also decided in theﬁ_,ﬂg_r-eeu;gﬂ?t;'-fp;_Sala ‘that the exclusive physical

/o0 AACT NN,
vacant possession of the Flat was to I:J'E._T-'f:ﬂ}d&d over by respondent
no.1 to the mrﬁﬁ:l;éii;iants within42 m[}n_ \%frum the date of the

M M
A i

Allotment Letter.: |

Clause 3 of the Tripartite Agreement jpr&iir'jﬁ;ers for “Liability Period”
S .\l § : Vi .I'm“ f

and the same is extracted hereunder _f_gr';:efa'aﬁ? reference:

- r‘h:.,he_u o »

The housing foar?ﬁdﬁﬂﬁg_eg;yﬂﬁiﬁﬁw{ g;:‘HFL shall be repayable by the
Borrower by way of Equated Monthlydristallment (EMI) shall be the first day
of the month following the month in which the&;sbumement of the loan will
have been completed and mnfeqﬁeytmjél? due'date of payment of first EMI
shall in such case be the last day of the saidfollowing month.

It is agreed that till the commencement of EMI, the Borrower shall pay Pre-
EMI, which is th%ﬁ'impie,.initerfggt.&n} the'loan disbursed calculated at the rate
of interest as-men tioned'in-the'respective loan“agreement of the Borrower,
however, Borrower has informed IHFL of the scheme of arrangement between
the Builder and the Borrower in terms whereof Builder hereby assumes the
liability on account of interest payable by the Borrower to IHFL during the
period be referred to as the “Liability Period” i.e. till the date of issuance of
Offer for the Possession hy the Builder (and the liability is hereby referred
to as “Assumed Liability”). The assumption of liability by the Builder in no
manner whatsoever release, relinquishes and /or reduces the liability of the
Borrower and that same shall not be affected in any manner on account of
any difference and / or dispute hetween the Borrower and the Builder under
the arrangement between them and it is agreed that the repayment liability
to IHFL is joint and several by and between the Borrower and the Builder as

per the terms and conditions contained herein.

£
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[X. Thatin terms of the aforesaid provisions of the Tripartite Agreement,

respondent no.l paid the pre-EMI amount from November 2015 to
November 2018.The respondent no.l1 had further assured the
complainant, that in case the possession is delayed beyond the assured
and expressed timeline of 42 months, then inter alia, they would
continue to keep paying the Pre-EMI interest to the respondent no. 2.
X. Thatrespondent no.1 vide letter dated 30.10.2018 issued an “Invoice”
for an amount of Rs.59,72 13?/ Subsequentiy, respondent no. 2
issued letter dated 31.10. 201‘3 r

despite of the fact that tht

I"' -'

'. :;p g possession of the Flat no.H001
tlier
respondent no.1, hemg develupers and builders of the project. Vide the

hc:-u]d have been issued by the

said letter, respuuﬂent no. 2 demandﬁd payment of Rs.69,78,095/- by

way of an amnu,nt ﬁue and paﬂfabl fgipex% dule I annexed to the
v

said letter. Huwewe‘r this’ \}Vas way abo amount raised vide

"i'h'u-

|
invoice dated 30, 10. 2(}18 by respnndent nn.i
XI. That the project is far frurq cumpletlpr%;andﬁ:here was no way that

respondents could have hamded%r ;&ﬁ flat to the complainants. The

letters had been issued solely '.ﬂ.?ll:h f]‘lIE intent ;.0 dubiously and unfairly
end the term nf"Assh%}tmed Lrabﬂfty Fermd”’and commence / initiate the
liability of the {:nmplamantf payy thelﬁal'ﬂkn the loan facility and

j‘ - r l!

unfairly extract ‘money" man Considering the
incomplete status of the project, the complainant decided not to make
any further payment to respondent no.1. As is evident, both the
respondents are related and have acted in collusion with one another
to deceive, deceit and cheat the complainants of their hard earned

money.

Page 8 0of 23



'm

_ww GURUGR AM Complaint No. 3884 of 2024

XII

XIIIL

XIV.

That the respondents with the intent to perpetrate the fraud, coerced
and threatened the complainants to issue signed undated cheques, in
favor of respondent no.2, without any amounts mentioned on it. This
was done deliberately and with fraudulent intent by the respondents,
under planned deceit and collusion / connivance. Further, in the event
complainants failed to pay the said amount of the pre-EMI to
respondent no.2, then the respondent no.2 would encash the “signed
i fa b
amount and date as per its' cunvgmerfce and presenting the same to the

Ergat=ial A
concerned branch of tIruar 'Jl}ank@ without duly informing the

undated cheques without an}n-amLEunt mentioned on it by filling the

complainants. This is lllega] and there are various judicial dicta in

r‘ k" ;_;i":‘l'_ -F

respect of the same 74 G _i:-r ’%

That the respundent no.l, after makmg Tﬁ payment of interest
stopped makmgﬁpay%ent of the s}ame evemhgugh the project was far
from completmn ﬁccurdmg]y. the mmp}a:;;zmt was constrained to
make payment of EMI of over Rs. 2 00 [ﬁﬁ@? {G the respondent no.2.
The EMI was suﬁeqdenﬂyﬁas&pﬁé Rs.3,00,743/- by the
respondent no.2 even thcuugh ‘the ¢ com plamant vehemently protested
against such I'EIISE 'E‘he cnmplaman_t EOT_I‘U. ddtﬂ make payment of the
EMI till Nnvember 2{]19 The tn}:gl paymenis F{lade by the complainants
including the payment of EMI from Deember 2018 onwards till the
year December 2020 paid a sum of Rs.59,98,900/- to the respondent
no.2 before December 2019,

Further, the complainant had also paid a sum of Rs.2,24,68,650/- to
respondent no.1 by way of loan amount in terms of the Tripartite

Agreement. Accordingly, the complainants have paid a sum of

Rs.2,84,67,550/- to the respondent no.1 till date.
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That in March 2020, the complainant was grounded from his job as
pilot from the airline company on account of COVID pandemic and was
not receiving his due salary, The complainants were in financial
distress and accordingly approached the representative of the
respondents for suspension of the payment of the EMI which was
blatantly refused by the representatives of respondent no.2. This was
done even when the respondent was not in position to hand over the
possession of the residential | unit I;? the complainant, notwithstanding

the fact that the Letter® fgriFEi$5855mn had been issued by the
!1 2y )
respondent no.1. i

That the complamf}t s%bsengn!tty I{B{‘.‘éf- d notice dated 04.03.2020,
from the reSpondent no. Z’ demam}; a ment of the outstanding

ARre o vl

amount of Rs.9, 22 ?09 /- TherEupun : the éu%p ainant received notice

for “Recall of Loan" dated July 31, 2[]2[:- fmrffuresmndent no.2, inter-

" J | N | I /

alia, demandlng A ' ,' ! ,E"

e Recall of faan amaun; of 35234 24 G'é ees Two Crore Thirty Four
Lakhs Twenty F&qr {fhgusaﬂdg&dﬁar%_’ (referred as "Amount Due”)
that had become due and payable on'july 25’2&

» Pay the outstanding amount-within15 days fmm the date of notice
In the eventy the Due: Amount ismot paid by the Complainants within the
specified perjﬂd rhc-m 5;33 :sec;;r:q) und& ri Partite Agreement shall be
stand revoked. = N4l ”{L‘E fp

XVILFurther, the complamantsqp}ﬁarehezgd t/l;it d?respundents without

duly informing the complainant-Have handed over the said allotted
residential unit in the project to a third party. The possession of the

said residential unit has also been illegally handed over to the third

party.

XVIIL. That the residential units were taken under subvention scheme

wherein the financing for purchase of flat was to be done by the

respondent no. 2 under a loan arrangement. The respondent no. 1 was
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to pay Pre-EMIs of the flats till completion and handing over of the said

flat to the complainant, That the exclusive physical vacant possession
of the flat was to be handed over by the respondent no.1 to the
complainants within 42 months from the date of the Allotment Letter.
That from the very beginning, there had been numerous defaults and
breaches on the part of the respondents which led to extensive delay
in even start of the work. From the very beginning, the respondents
had started putting forth one or: tl}ﬁ Ether excuses. Despite passage of
about 6-10 months from the -datg_ of issue of Allotment Letter, there
was miniscule progress in th&l:ﬁnstructmn of the project.

Therefore, in view nf the delay .i@bdndlggﬁver the due possession of
flat and executing th,e»sale c!leec}' uf}}’gﬂég\ﬁ our of the complainant,
the responclents have cummlttea deﬂclency u:1 services and therefore,
they are liable tn refund the amnunts paid. h},r the complainant, along

Jr" |
with mterestthE{eJn k*

That the respundents nui 1 l:Emd 2 Z!II'E atttf%, aliciously and unfairly
together and in concert W‘lth each ather tnﬁécewe and cheat the hard
earned money extreme detrlment c-f the complainant and the same
amounts to unfair trade. prat‘;‘tlce a.ﬁd defw% of services.

That despite repeafed reque;ts ma;de by the complainant, the
respondent no. 2Mas dehberatel},r till date, not disclosed the account
statement related to the loan account of the complainant.

That the respondent no.2 had sent a notice dated 25.03.2021, to the
complainants, under the Securitization and Restoration of Financial
Assets and Enforcement of Security Interest Act, 2002 (Securitization
Act) demanding payment of Rs.2,21,49,870/- that was “disbursed"” to

the claimants under the Loan A/c No.HHLGRG00244321. In view of
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the above, the purchase consideration of the residential unit stands
paid. However, the respondent no.1 in connivance with respondent
no.2 have not handed over the residential unit to the complainant with
explicit intent to cheat and make deceitful gains against the
complainants.

That the complainant had filed complaint with the Economic Office
Wing, Gurugram, Haryana dated 25.10.2021 against the respondents
for initiating Criminal Frnceed;mgnn account of perpetration of fraud,
cheating, criminal mt:mldanun and breach of trust. The complaint
further stated, that the respﬂndents apprehends and has reasons to
believe that the resndennal u;ut tlas béen“*handed over to third party,
without the due cansent / ;pegmval a}‘ﬁhe lainants.

That the ECDantE* Uffence ng has not Iigﬁrined the complainants

5

" acle in respect of the

1.‘%7 has it offered any
h

e investigation. The

regarding the pmgr_ess of the 1nvest1gatt

complaint ﬁled b}r the complalr:anlii
| |

i
assurance tuward;s‘: the _progress made.h

J-:‘

I

complainants have rgpeatedly 'm&t thE Economic Office Wing,
Gurugram officers but have met with little success. Subsequently, to

fu.'.

their utter surprfe "E%; Rmplainantsmrecewed a sum of
Rs.27,73,076/- in. their- mrcnunt fmm tpe respondent no.1 on
07.02.2022. When ‘the camplamants app\mached the Economic
Offence Wing, Gurugram Officer, to the utter disgust and dismay, they
verbally asked the complainants to accept the aforesaid amount as full
and final settlement to the outstanding dispute with the respondents.
That the deficient services rendered by the respondents and unfair

trade practices followed by them, have caused enormous losses and
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mental harassment to the complainants as well as their family

members.

¥XVIL That the complainants are also entitled for the refund of money paid

XXVIIL

by them from respondent no.l and respondent no.2 along with
interest thereon, till the date of realization of the refund amount.

That the complainants have been left at a total mercy of the
respondents hoping against the hope that they would be refunded the
outstanding amount paid to th& {espnn{ient no.1l or the residential
units shall be handed nve’r tmﬂza complamant. However, there is an
inordinate delay of more tha_ml? ygars Now having lost all hopes and
being totally frustrated(byﬁﬂe;ﬁ cundye\ f the respondents, the

complainant has no ,gther -:}pticfn but% s{ace from this Authority

and hence the present mmplamt
j 'I-
. J
The cﬂmp]amants are seekmg the fnl!uw;ng‘rﬂigf[s]
-
i. Direct the respoudents to pay interesl;‘%r{dela}red possession on

Relief sought by*the nmplamants

account of delay i in hanl:lmg mrer poq;essmn of the unit.
ii. Direct the respondents tn Hay an : “amount of Rs.2,50,000/ as cost of

litigation. '*. r E{A

Reply by the respnndent no; 1 / .\ r

The respondent no: 1 has cuntested the complamt on the following
grounds.

That the present complaint is barred by limitation. Respondent
no.1 vide its letter dated 30.10.2018 informed the complainant
that the Occupation Certificate for the Tower wherein the unit is located

was received by the respondent and offered the possession of the unit.
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1.

The present complaint has been filed on 06.08.2024 i.e. after almost 7
years from offer of possession as such the same is barred by limitation.
That the complainant is claiming to have paid a total amount of
Rs.2,84,67,550/ - towards the sale consideration of the unit and is
claiming refund, which is factually incorrect and wrong. The
complainant booked the unit under the Subvention Scheme Payment
Plan Till Possession, wherein further availing a home loan of
Rs.2,21,49,870/- from respondent no.2. Further, the complainant only
paid an amount of Rs.31,00,000/- on her own contribution towards the
sale consideration of the subject unit.
That under the Subvention Scheme, a Tripartite Agreement dated
30.10.2015 was executed between the complainant, respondent no.1 and
the respondent no.2. As per clause 3 of the TPA, the Builder assumed the
liability of the interest component payable to the financer during the
subvention period, relevant para of the Clause 3 is being reproduced
hereunder for ready reference:

" .. It is agreed that till the commencement of EMI the borrower shall pay
Pre-EMI. Which is the simple interest on the loan amount disbursed
calculated at the rate of interest as mentioned in the respective loan
agreement of the Borrower, however, the Borrower has informed IHFL of the
scheme of Arrangement between the Borrower and the Builder in terms
thereof the Builder hereby assumes th e liability on account of interest
payable by the Borrower to JHFL during the period be referred to as the
“liability period” ie, till the date of issuance of offer for possession by the
Builder..."

IV. Accordingly, the respondent no.1 assumed the liability to pay the Pre-

EMI interest to respondent no.2 on behalf of the complainant till
respondent no.1 offers possession of the subject unit to the complainant.
In terms of the arrangement, respondent no.1 has paid to respondent

no.2 an amount of Rs.63,76,420/- towards Pre-EML
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That the basis of the present complaint is that there is a delay in delivery
of possession of the unit and therefore, refund plus interest has been
claimed by virtue of the present complaint. As per Clause 21 of the Flat
Buyer’s Agreement, the possession of the unit was to be handed over
within 3 years and 6 months i.e. by or before 30.04.2019. Itis an admitted
fact that the respondent no. 1 after completing the construction of
the unit/ tower in question applied for grant of Occupation Certificate on
30.04.2018 and on 17.09.2018, the Occupation Certificate was granted to
respondent no.1.

That vide letter dated 30.10.2018, the respondent no.1 informed the
complainant that the Occupation Certificate for the tower wherein the
unit is located is received and possession of the unit was offered to the
complainant. As such, no deficiency in service is committed by
respondent no.1 as the possession was offered well within the agreed
time as per the Flat Buyer Agreement.

That the complainant never came forward either to take the physical
handover of her unit nor cleared the balance sale consideration
amounting to Rs.69,78,095 /-

That pursuant to offer of possession by respondent no.l, the EMI
obligation of the complainant towards respondent no.2 started, however
due to non-payment of the EMI's dues, the respondent no.2 issued notice
dated 04.03.2020 and 31.07.2020, followed by notice dated 13.08.2020
sent by respondent no.1 informing the complainant to clear the pending
dues towards respondent no.2 as per their notices.

That the respondent no. | also sent a notice dated 03.03.2020

to the complainant informing the pendency of outstanding and called
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upon her to clear the outstanding, However, the complainant never came
forward to make clear the balance sale consideration.
That upon not making payment of their dues towards, respondent
no.Z, vide notice dated 31.07.2020 recalled the loan facility advanced to
the complainant. Upon recall of the loan facility by respondent no.2, the
respondent no.1 being bound by the terms of the Tripartite Agreement
entered into between the parties, had to cancel the provisional booking
of the complainants and pursuant to the said cancellation refunded the
loan amount to respondent no.2.
That the cancellation of the provisional allotment of the complainant was
done by respondent no.1 as per the terms and conditions of the duly
Agreement dated 30.10.2015. In terms of Clause 9 the FBA, the
complainant agreed that the Earnest money shall be calculated @15% of
the Basic Sale Price of the unit and further the complainant also
authorized the respondent no. | to forfeit the earnest money alongwith
the interest and cost of delayed payments in case of non-fulfilment of the
terms and conditions herein contained.
That as per Clause 1(f) of the Agreement, the earnest money was 15% of
the Basic Sale Price alongwith interest on delay payments, processing
fees and  brokerage paid, if any. Accordingly, upon
cancellation, ~deductions by the respondent was as per
the agreed terms of the Agreement.

Vide proceedings dated 26.11.2025, the complainants were directed to

serve notice to respondent no.2 through publication and submit the

affidavit about the same in the registry. The complainants complied

with the same and submitted the same on 12.11.2025. Despite the same,
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respondent no.2 failed to put in appearance and file reply to the present

complaint. Thus, respondent no.2 is proceeded against ex-parte.

7. Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission
made by the parties.

E. Jurisdiction of the authority
The Authority observes that 1t hqrs complete territorial and subject
matter jurisdiction to ad]udlgat&thﬁ present complaint for the reasons
given below. | d{ﬁf’e
E.I Territorial iunsdlcnon"‘ {‘I [ " N

9. As per notification no 1;’92/31‘)1?‘*15’(.‘13. &g}ég 14.12.2017 issued by

Town and Cuuntry“l’lanmng Depargment na the jurisdiction of

Haryana Real Estate Reguiatery Authonty rugram shall be entire

Gurugram district fﬂr all purposes. In the present case, the project in
question is situated w1thm the plannm%:grea of Gurugram district.
Therefore, this authmlty has cumpﬁlti}prnmnai jurisdiction to deal

with the present compiamt =

4 W= F
) ;" [
7

E.Il Suhject-matter_]urlsdlctidﬁ- L& e

10. Section 11(4)(a) of the Act 2016 pmwdes that,the promoter shall be
responsible to the allottee as pei' Hgl‘eemen'kflbr’{;ale Section 11(4)(a) is

reproduced as hereunder;

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
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allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

11. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage.

F. Findings on the objections raised by respondent no. 1

F.I Objection regarding the cumplaint being barred by limitation.
12. The respondent no.1 has talien“afstand that the present complaint is

barred by limitation. So far ashti'i&isgue of limitation is concerned, the
Authority is cognizant of the mew that the.\aw of limitation does not
strictly apply to the Real Estata Eegulatmg a@d evelopment Authority
Act of 2016. However, the Authurrtyuncler sgcpu’h 38 of the Act of 2016,
is to be guided by the prmc:lples of naturaiqu;stlce It is universally
accepted maxim and. the law assists those. who are vigilant, not those
who sleep over the1r= ngbts; Therefngef” tg} oid opportunistic and
frivolous lltlgatmn a reasﬁnablﬁ pérmd nﬁtrme needs to be arrived at for
is a reasonable time p_ermd for a 11t1gant-to__;_m_t1&t& litigation to press his
rights under normal CIrEumstances

13. It is also observed-that the" Hr}n bl{-‘: §uprefnt!.- ourt in its order dated
10.01.2022 in MA NO.21 of 2022 of Suo Moto Writ Petition Civil No.3
of 2020 have held that the period from 15.03.2020 to 28.02.2022 shall
stand excluded for purpose of limitation as may be prescribed under
any general or special laws in respect of all judicial or quasi-judicial

proceedings.
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14.

In the present matter the cause of action arose on 31.12.2018 when the
offer of possession was made by the respondent. Thereafter, the
respondent cancelled the allotment of the complainants’ unit on
03.12.2020. The complainants have filed the present complaint on
08.08.2024. In the present case the period of delay in filing of the case
needs to be calculated after taking into account the exclusion period
from 15.03.2020 to 28.02.2022. In view of the above, the Authority is of
the view that the present CU_T?‘P@PE}E? been filed within a reasonable

Pantlaizfa
time period and is not barréd by thelimitation.
N f AN

G. Findings on the reliefs snugﬁf{ﬂg‘r the? complainants:

15.

16.

G.I Direct the respondents to pay i_._!l.téf*ﬂ% on delayed possession
on account of delay in’handing over;possession of the unit.
The complainantsjin‘the prg;gp_i;xﬁplaitg&jgxe booked a unit in the

project of the résﬁﬁndent _n_,amg_l}r ',ilhhdiaﬁ'%lhﬁ é!Enigma” situated at
Sector-110, Gurugram, Haryana. The cnmplaﬁﬁﬁz}ts were allotted a unit
bearing no. HO01, si L;q:z_:t%d.;lt the ground, ﬂqué Tower-H, admeasuring
3880 sq.ft of super areaﬂndgfiii?asgqf?o covered area, alongwith
Two covered car parkiri"g. TheFlat:Buy“er*sJ Agreement for the said unit
was executed between th;}-. :-:::)Tmplaiqgntﬁ ; and respondent on
30.10.2015. The sale consideration ofthe uhitwas Rs.2,8 1,48,000/-and
an amount of R5.3-1,Dp,ﬂﬁd};f-i’ﬁa$ b#e_égﬁéigjh‘%ézmmplamants on their

s JITNUUNST N
own and an amount of Rs.2,24,68,650/- was disbursed by respondent

no.2.

The complainants have sought the relief of refund of the amount paid
by the complainants along with interest. As per possession clause of the
Flat Buyer's Agreement dated 30.10.2018, the respondent no.1 was
under an obligation to handover the possession of the unit or before

30.04.2019. The occupation certificate was issued on 17.09.2018.
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Subsequently, the respondent /promoter offered possession to the

complainants on 31.12.2018. At the offer of possession, the
complainants neither took possession of the unit nor clear the balance
sale consideration amounting to Rs.69,78,095/-. The complainants
opted for "Subvention Scheme Payment Plan Till Possession”. A Tri-
partite agreement was executed between the complainants, respondent
no.l and respondent no.Z on 30.10.2015. As per clause 3 of the said
Agreement dated 30.10. 2015 Ehﬁ iespnndent no.1 undertook the
liability to pay Pre-EMI till the. date ﬁfISSuance of offer of possession by
the promoter. Clause 3 is reprnduced be]{)w,

"It is agreed that till the Lﬂmmenpgm;gnmf the borrower shall pay
Pre-EMI, which is ths;.snupgg mtei'q;t n amount disbursed
calculated at the) mre as menganedrm ere }% loan agreement of

the Borrower, hﬂmeva'r the Barrower 1as in J \[HFL of the scheme
of arrangement behveen the Borrower: ﬂﬂd the Bﬁﬂ{fder in terms whereof
the Builder hereby assumes the liability on accdunt of interest payable
by the Barmweg" to IHFL durmg the period bevr*e rredto as the “Liability
period” i.e., till the date of ursuanr:e of Offer Eor possession by the
Builder (and the hﬂbmgr be referred t? as ﬁss&n liability”). ......
[Emphasis supplied]

The complainants submltthatRespondentﬂa 1 paid the pre-EMIs from
November 2015 to November 2018. Upon a site visit, it was manifestly
clear that the project was subsrtantkallér complete and that the
respondent no. 1 :Nas I;!.DIll Im trezp!?jltlan tuﬁn over possession of the
flat to the complainants. The so-called Offer of Possession was issued
with the sole and mala fide intention of prematurely terminating the
“Assumed Liability Period” and unlawfully shifting the burden of EMI
repayment onto the complainants. In view of the incomplete status of
the project, the complainants ceased making further payments to
respondent no. 1. Subsequently, the complainants received a notice

dated 31.07.2020 from respondent no. 2 for recall of the loan amount.

It is further alleged that, without any prior intimation to the
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complainants, the respondents proceeded to hand over the said unitto
a third party.

The respondent no. 1, in its reply, contends that the unit in question was
booked by the complainants under the Subvention Scheme Payment
Plan Till Possession and that the complainants had availed a home loan
of Rs.2,21,49,870/- from respondent no. 2. It is stated that the
complainants contributed only Rs.31,00, 000/- from their own funds.
Respondent no. 2 further suhm;yts that, in accordance with the

amount of Rs.63,76,420/- was pa‘.u:l by respondent no. 1 to respendent

fur _'_er{“qss rted that the Occupation
Certificate was 1seued b}r the cgmpeteﬁtenz‘h% ity on 17.09.2018, and
thereafter pesseselen of the unit was ‘offer ’fﬁb ghe complainants vide
letter dated 30.10.2018. Sul}sequently, respendent no. 2, by notice
dated 31.07. 2020 recalled the loan | aetllt}z; fand in terms of the
Tripartite Agreement respendent no. ,I;P celled the allotment in
favour of the eemplemente end ﬁursuhnt to'such cancellation, refunded
the loan amount to respendent 10, 2. ,

The Authority efter eens:dermg ell the dc;{:up;ents on record observes
that the Flat Buyer s Agr eetnent wes execftiltem n 30.10.2015, in terms
of the possession clause, the respenden‘t was ehligated to hand over
possession of the unit on or before 30.04.2019. The Occupation
Certificate was issued on 17.09.2018. Thereafter, possession of the unit
was offered to the complainants on 31.12.2018. After the offer of

possession, the complainants neither accepted possession of the unit

nor cleared the balance sale consideration amounting to Rs.69,78,095/.
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The complainants had opted for the “Subvention Scheme Payment Plan

Till Possession,” pursuant to which a Tripartite Agreement was
executed on 30.10.2015 between the complainants, respondent no. 1,
and respondent no. 2. In terms of Clause 3 of the said Tripartite
Agreement, respondent no. 1 undertook the liability to pay the pre-EMIs
until the date of issuance of the offer of possession by the promoter and
the same was paid by respondent no. 2. After the offer of possession was
issued, the obligation to pay the EMIs stood transferred to the
complainants. However, the camplamants failed to discharge the said
obligation and, despite 1epeated reminders, neither cleared the
outstanding dues nor came fanard tu take: passessmn of the unit. They
also defaulted in mﬁ}dng EMI pa,yments \to respondent no. 2.
Consequently, res;mnf[ent no. 2 1ssued nat&ces Flated 03.03.2020 and
04.03.2020 calling upon the ::omplamanl;a t;ﬂLt_jigéu]arlze the defaulted
amounts, followed Ib};{ 4 “Notice for laan"ﬁé’ta]i and Enforcement of
Security” dated 31.07.2020. Pursuant thereﬁa and at the request of
respondent no. 2, respnndent no. 1termmatecl the allotment which was
in favour of the camp___lamgnts on [1_3‘.12.20_2(}. As per the complainants’
own admission, an éi'mc;uht of Rs.27 73,6?6,"- was received by them
from respondent no. 1 on D? 02.2022. Respgr&de:lt no. 1, after cancelling
the allotment and deductmg the 'earnest " money, refunded the
remaining amount to the complainants. Further, the respondent no.1
has paid the loan amount as dishursed by the respondent no.2 , In view
of the aforesaid facts and circumstances, the present complaint is

devoid of merit,
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21. Accordingly, the Authority is of the view that no relief whatsoever is

made out in favour of the complainants and against the respondents in
the present complaint. The complaint is, therefore, dismissed.

22. File be consigned to registry.

(Phool % (Arun Kumar)

Member Chairman

~al Estate Regulatory Authority, Gurugram
I Dated:27.01.2026
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