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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
'_(:amplaint no. ; 150 of 2025
Date of Filing: 17.01.2025
Date of Decision: 14.11.2025
Aswati Devi
R/o: - House no. 89, VPO Pandwala Kalan,
South West Delhi, Delhi-10043 Complainant
 Versus)

G g
M/s Neo Developers Pvt, Ltd. . Yildn

Office at: 32-B, Pusa Road, Lad A

New Delhi-110005 /75" A€Mk <o) Respondent

CORAM: . I »

Shri Arun Kumar : Chairman

APPEARANCE: &

Sh. Harsh Jain L o0 ' Complainant

Sh. E. Krishna Dass 2L >/ Respondent
ORDER

1. The present complaint dated 1?012035 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the ﬁct}'read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of the
Act or the Rules and regulations made thereunder or to the allottees as

per the agreement for sale executed inter se,
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&5 GURUGRAM Lﬂumplaint No. 150 of 2025 j

A. Unitand project related details
2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars Details
L. | Name of the project Neo Square, Sector-109, Gurugram
2. | Project area 2.71 acres )
3. | Nature of the project -Commercial colony

4. | RERA Registered or not ‘Registered
[ Vide no) 109 of 2017 dated 24.08.2017

walid upto 22.02.2024
5. | DTCP License no. "y, g}ﬂ?@f@, 08+dated 15.05.2008 valid upto
T 14052025, N\
6. | Unit no, | 3% floor, priotitymo. 30

{3 (page no. 53 of complaint)
7. | Unitarea admeasuring _1800'sq/fc.] | — |

13 a

ull (page no. SS*QfIanﬁp'laint]

8. | Welcome Letter, 7.\ T [11303.2019 ‘}-"'_éf";_?'
(page no. 34.0fcomplaint)
9. | MOU 29.03.2019 .~
(page no. 39 of complaint)
10 Assured return Clause 3. The~€ompany shall pay a Penalty of

Rs, 79,928/~per manths on the said unit, On
t@e r@mr agn%ns received with effect from
‘29t September' 2020 Subject to TDS, Taxes,
|| cess”or any other levy which is due and
payable by the Allottee(s) and which shall be
adjusted in Total Sale Consideration, the
balance total sale consideration shall be
payable by the Allottee(s) to the Company in
accordance with the payment Schedule
annexed as Annexure-I. The penalty shall be
paid to the Allottee (s) from end of effective
date II until the offer of possession letter
date, on prorata basis.

(page no. 42 of complaint)
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11] Buyer's agreement | 29.03.2019
(page no. 50 of complaint)
12, Possession clause 3. The Company  shall complete the

construction of the said Euf‘!d:'ng{ﬁ‘ﬂmpfex,
within which the said space is located within
36 months from the date of execution of this
Agreement or from start of construction,
whichever is later qnd apply for grant of

mmp.-’etfan/uccupan cy certificate,

13 Due date 29.09.2022
(caleulated as 3 years from the date of
agreement including grace period of 6
Months due to covid -19)

14.f Sale consideration d R%*‘B’ﬁh?.?ﬁﬂ (TSC)

{a%ﬁ_%a}‘;’ payment plan at page 69 of
complainit),

Rs.91,98,8707-

_| (as per SOA atpige 92 of complaint)

15/ Amount  paid "By ~the Rs.84,26,41%):

| complainant p (as'per SOA aEpé;&a“ﬂS'Z of complaint) ]
16.| Occupation cerfi:ﬂ}fate 14.08.2024 \ - |
| (page no. 41.of reply) .
17, Offer of possession | 1 [109.12 3024 ry
(page no. Qﬂﬁnf__-qhm'p!aint}
18 Reminders \Oa N 03.01.2025" 4.~ 7
19 Lease agreement . 7., EBUZ‘ZU@ v/
o _[_]Eggnélﬂsinf reply)
20.| Reminders for fit out 02.04.2025, 17.04.2025 N
B. Facts of the complaint:
3. The complainant has'made the following submissions: -

That the complainant booked a commercial virtual space with the
builder and signed a MOU on 29.03.2019. That a MOU was executed
between Neo Developers pvt. Ltd. hereinafter referred to as the
respondent and the complainant namely, Mrs. ASWATI DEVI on
29.03.2019 and received a welcome letter regarding the said project on
13.03.2019.
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That the complainant during time of registraﬁnn/bonking of project
paid an amount of Rs. 84,62,414/- to the respondent vide different
cheques. That the respondent at the time of booking the said project
made almost 98% of the total price of the said unit,

That the complainant and the respondent on 29.03.2019 signed a MQU
where respondent promised the complainant to pay a delay penalty of
Rs. 79,928/- per month from 29.09.2020 til] the offer of possession byt

till date no such Payment is ever credited by the respondent to the

¥

complainant. That at the samet@&n@e present MOU promised to pay
an assured return to the cnmjajé'iﬁaﬁﬁwhmh the respondent not paid till
date and at the same rl.mefl_ﬂrl:e;- "_;gg:sp:gﬁﬂgpt also promised to the
complainant that the said cc:t}ln;Erél_a;l umfi‘fﬂ.ﬂll get a assured rental tg
the complainant tofvhich till date no lease deed was ever signed by the
complainant through the respondent.

possession is hand over to the cpn’iplgir,lanml;

That from 2019 t92024many’em§ﬂ*c@“ﬁersaﬁpn took place between

totally false and fictious and only to cheat the complainant and to grab

her hard earned money,
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[X.

of this respondent sajes team -assurance as complainant was not

mentally & financially pre’paf}é:%{f@ﬁfhis conditions at the time of

i . . thimtycl &, Wy
booking commercial unit. AT
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That the respondent was to provide to the complainant with the

plan, the complainant to buy the- captioned commercial unit already

paid a total sum of Rs. 8462,41*{:;1:?@1'&5 the said unit against total sale
consideration of Rs, 85199?‘1/&.1 "* |

During the period the_.cﬂmp-{giegéréfg@_qng{}h{‘_‘;&hkher son went to the office
of respondent sevaral:fﬁ'mé:s;g&. reﬁyg;’f‘ed?&em to allow them to visit
the site but it was never allowed saying tﬁéftf-'-rhey do not permit any
buyer to visit the site, once cajnplafﬁanﬁa}upg--with her son visited the
site but complainaﬁﬁ:ﬂas shocked tﬂ?‘SEQ:@th?{tiﬁE{ site of the respondent
was still under construction and"nuﬂ}i_gl'gf}ifﬁg?essive happened so far
thereafter the cnmpléinanﬂﬁ son ;tij_tkéﬂ;.féﬁ photographs of the site.
The complainant even aftér paying a'r'nﬂu_nts still received nothing in
return but only loss of the ti n_’ie*iand'*'ﬁmn'ejr;aitwes_ted by them,

That the complai_nant_cantac_ted;;th-e re:._sp_qnglgnt On several occasions

and were regularly-in touch with the resfmnden t. The respondent was

the delivery of the possession,
That the complainant kept pursuing the matter with the representatives

of the respondent by visiting their office regularly as well as raising the
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Mmatter to when wi]] they deliver the project, Some or the other reason

was being given,

XV.  That complainant rajse the concern with respect to prior in5;3.««9(:t1’a::vn,;J

provide the copy of the OC, asking for the details of the TDs plus the
details of the taxes paid by complainant and the draft copy of the
conveyance deed but instead of replying to the above said queries of the
complainant respondent keptpn:sepg:[jng the demand letters/ reminder
letters. : __ a*ﬂ 5 2

XVL.  That the respondent is guilty'ﬁi-%i f
of provisions of the Real Esl;_a’%@'éﬂk;;gﬂ}éﬁq_n and Development) Act,
2016 (Central Act 16 of 2{]165____;;5__&'({ tﬁgﬁmﬁﬁuns of Haryana Real Estate

=NCy in service within the purview

provisions of the Real Estate fﬂegulatigﬁ‘fhﬁtf Develupment] Act, 2016
(Central Act 16 of 2016) and mepmwsmns of Haryana Real Estate
(Regulation and Devglﬂpmenlg]._ﬁdlgsl_21_2_;!,1__3;. m

XVIL  That the present complaint setsiout the ﬁﬂﬁfg‘__uﬁsﬁeﬁci encies in services,
unfair and/or restrigtive trade practices adopted by the respondent in

sale of their commerciz unit and the provisions allied to it. the modus
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not implementing the services/utilities ag Promised in the brochyre or

through not delivering the project in time,

Relief sought by the complainant:

The complainant has sought following relief(s):

I To get refund of full amount paid by the complainant along with
interest at Prescribed rate.

On the date of hearing, the authority  explained to the

committed in relation to sen:nuyv}:;};{&;) (a) of the Act to plead guilty or
not to plead guilty. N 4

Reply by the respondent,. ] A\
The respondent-hailder” by}wa}rg?vﬁ{?fign reply submitted the
following submiséiﬁn_&:" \¢

dgreement and other dgreements/documents with respect tg lease
rental, assured return etc. However, the complainant failed to come

forward to do the needful,
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VIIL.

IX.

anticipating that the OCcupation:certificate would be granted by the

Competent authority shortl}f:ﬂﬁﬁéﬁéﬁ out the subject unijt requested

the complainant to fnrward tﬂgn;upljéq;e the formalities With respect to

leasing of the unit. Th&'Q'cmpaﬁ%:@&rtiﬂg&fpg&gf the project was granted
by the competent aunhﬁ'rit}; 'ti;g; 1;4085:}2’4“ )

Thereafter, the respofident sent an offer ‘of-possession letter dated
19.12.2024, whefe_i;] the res’pﬁnd&rlt,teqﬁest:éd%ﬂﬁe complainant to clear
the outstanding amgunts Payable against th*émﬂt

That the respondent vide letters dated 3%’022 025, 02.04.2025 and
17.04.2025 requesting-the cﬂ-mp}_ai_né.ni.‘{'punmake payment of the fit-oyt
charges as per the agreed terms and QGté__q;j:tinng of the MOU.

agreed terms and conditions of the'M GU

That the complainant js ap Investor who had approached the
respondent for investing in the Project of the respondent to earn
maximum returns on their investment by way of receiving an assured

return and lease rental benefits.
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XL That the complainant has booked the subject unit solely for leasing
PUrposes and not for self-use, hence handing over of the physical
POssession was never the intent between the parties.

XI.  That from a bare perusal of the aforementioned terms and conditions

subject unit sha)] be handedﬂayérgﬂ the complainant or that the
B RS o il

complainant shall Jease out tl"t‘é"&ﬁﬁj’é;&__unit by himself,
XIIL  That there is ng additi_ﬁilal-;den]éiri_d_hgrrﬂq}‘r‘pﬁce escalation and the unit

rrrrrr

BBA, the complainant has agreed to pdy all z:b@}tfable charges, including

XIV.  That the complaina'ht*-.hiiﬁ-s_elf.hag_agﬁegdﬁfﬁiﬁsiy the fit-out charges to be

incurred on account of 1easihg:fﬁ?,ﬁnif;;tﬁ*é}i?Iessee. The respondent, jn

tonsonance with the agreed terms_ of the MOU, has sent

complainant tg pay the fit-out charges to the Company, which ig
faci!itating the leasing process in the project,

XV.  That the respondent after.compfeting the construction and meeting the
requirements of the grant of the occupation certificate has applied for
the same before the competent authority on 24.02.2020 and reapplied
on 29.06.2021. The building was completed and all the requirement for

the grant of the OCCupation certificates were fulfilled and the
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XVIL.

XVIIL.
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competent authority, entered into a 1st lease with the lessee.

However, due to certain reasons beyond the control of the respondent,
the occupation certificate was not issyed in the year 2020 or 2021.
Subsequently, the COVID-19 Pa‘.‘.q_‘f’*{niF emerged, significantly affecting
the real estate sector, That'a_ﬁ,éﬁél;ﬁ;e‘féituation returned to normal, the
respondent once again appffé&:ﬁnf[he issuance of the occupation
certificate before the _Eﬂl]]pEt_eI,fi: éjfthnnty&n 23.01.2023 and the same
was issued on 14.08.2024. .| rf \ %

amount shall be paid to the complainant ds«an assured return from
effective date as mentioned in the MOU till commencement of first lease
and thereafter the*:;umpléj_r_lént shail'l_b'éféﬁﬁﬂéd to receive the lease
rental as mentioned in'the M@y v

That under clause 9 (b) of the MOU, jt is categorically agreed between
the complainant mdtherESpﬁhﬁeﬁmétnponme finalization of terms
and conditions with respect tn"'!eas%ng._ of the unit between the

regard to the same, then the respondent shall be entitled and authorized
to execute the Jease deed on behalf of the complainant, It is further

noted herein that under the said clause the complainant authorized the
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respondent to execute the Jease deed or agreement with the third party
with prior intimation to the complainant.

That the complainant, vide the present complaint, is seeking payment
of assured return, However, it is most humbly submitted that the issue
of assured return does not fall within the ambit of the RERA Act, 2016.
That

That without prejudice to the foregoing, it is submitted that subsequent
to the coming into force of the Banning of Unregulated Deposit Schemes
Act, 2019 (BUDS Act) on 2102:210%?311}: scheme involving assured

L

return/penalty akin to an% llated deposit scheme has been
rendered impermissiblein fam} Th'g;r'iéfe_:je. even otherwise, the
continuation of such assured . rety'rn/'pen;a!ty arrangements post-
enactment would b&contra ry to statutory p'i’gdﬁ.iéions and against public
policy, and the 'ré’ﬁj::hndent is ']egally'barﬁéi{f from honouring such
commitments beyond the said date. YA

That though the respondent has not :'-aj_sed'-ﬁﬁjgﬁemand of maintenance
charges. However, it is'pertinent. to mention herein that as per clauses
10, 11 and 12 the complainant Is _t_:pn_trg_ctugjly obligated to pay all
lawful charges pertaining to tﬁ‘é‘f‘mifﬁ:;eéﬁi%;gfﬁﬁﬁeep, repairs, security,
insurance, stamp, registration, development charges and allied services
in relation to the said unit and the project as a'whole. The said clauses
expressly provide that the complainant shall be liable to make timely
pPayment of maintenance charges and other related dues,

That time was essence in respect to the complainant’s obligation to
make the respective bpayment and, as per the agreement so signed and
acknowledged the complainant was bound to make the outstanding

payment as and when demanded by the respondent.
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That construction/ completion of the project got hampered due to force

majeure situations beyond the control of the respondent. The force

herein for the sake of clarity:

* Ngt Orders/ Construction Bans: The development and
implementation of the said project have been hindered on account of
several orders/’clirectjqn;- . passed by various
authorities /fory ms/cou rts?:':..'r*

* Demonetization of Rs, SQEIandRﬂs 1000 currency notes: The Real
Estate Ind ustry is dependjent' ::-n ﬁn_-sk_i_li_EWsemf—skiIled unregulated
seasonal casual’ Jabotir fgr al]!fts t*ig%ETmeent activities. The
respondent awards its contracts ta.t:ﬁntr;*g%riwhn further hire daily
labour depending on their need. On 8th November 2016, the
Government of India demonetiﬁedftha currenty notes of Rs. 500 and
Rs. 1000 with immediate effect ;rgﬂﬁiﬂﬁés"'into an unprecedented
chaos which cannot be wis’h‘ed_away-l_"i}gptﬁting blame on respondent.
Suddenly there was crunch of funds for the material and labour, The
labour preferred to return ﬁb'fhei’i;'ﬁaﬁi/é_vulages. The whole scenario
slowly moved towards normaley bu‘t_de_vglapment was delayed by at
least 4-5 months: ' /7N

* GST Implications: The developmental work of the said project was
slightly decelerated due to the reasons beyond the control of the
respondent due to the impact of Good and Services Act, 2017 which
came into force after the effect of demonetization in last quarter of

2016 which stretches its adverse effect in various industrial,

construction, business area evenin 2019. The respondent also had to
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undergo huge obstacle due tq effect of demonetization and

implementation of the GST,

XXIV.  That the construction / completion work nff'k__t;_l_ie_,bmj ect was hampered

record, Their authenticity is not in dispute. Hence, the complaint can he
decided on the basis of these undisputed documents and written

submissions made by the parties and the same have been perused.

E. Jurisdiction of the authority
The respondent raised a preliminary submisaiﬂn/nbjection that the

authority has no jurisdiction to entertain the present complaint, The
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complaint for the reasons given below.

E.I Territorial jurisdiction
9. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugraﬁi‘@haﬂ_be entire Gurugram District for

i

all purpose with offices situatﬁtﬁﬁ(f;ﬁrugram. In the present case, the
St )

T A

Project in question is situated ‘withir -the planning area of Gurugram

' % AR I':‘: \ F l‘.'.'\. 3 y . . L
District. Therefore, thfé--aﬂt@pffmha% ﬁﬂngﬁ;igte territorial jurisdiction

to deal with the presentcomplaint o\
EIl  Subject ma'!:_te.r_éiurisdictian | 1

10. Section 11(4)(a) ofthe Act, 2016 pmviﬂes fhat the promoter shalj be
responsible to the allottee as per agrgem‘iﬂ:t}jﬁ{gi‘ sale. Section 11(4)(a) is

reproduced as hereunder:

it . W
Section 11.....(4 ) Thé'hm?ﬁﬂ'.';er q&qﬂ1 \‘* b 7’
(a) be responsibie for dff*&biryaﬁons;‘ responsibilities and functions
under the Provisions of this Aet or the riles and regulations made
thereunder or m._.rhle aﬂﬂa‘;ee.saspﬂ 5§F-$E§i§eﬁgpnt for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or:buf,’_é’.-?:g.é, g&.ﬁp?e_ case may be, to the
allottees, or fhe"&nmmbn"'ai‘eﬂs\m'-the association of allottees or the
competent authority, as the case ma 1y be;
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the reql estate agents
under this Act and the rules and regulations made thereunder,

11. So, in view of the brovisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

Page 15 of 25



12.

13.

GURUGRAY

which is to be decided by the adjudicating officer if bursued by the
complainant at a later stage.

(1) RCR (c) 357 and reiterated in case of M/s Sana Realtors Private

Limited & other vs Union of India & others sLp (Civil) No. 13005 of

2020 decided on 12.05.2&221_%;’&11:{& has been laid down as under:
‘E‘.'..- ! -f'

“86. From the scheme of the Act of which a detailed reference has been made and
taking note of power of adjudication delineated with the regulatory authority and
adjudicating officer, what finally culls out is that although the Act indicates the
distinct expressions like ‘refund’ interest’ ‘penalty’ and ‘compensation’ q conjoint

amount, and interest on the refund amount. or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it js the regulatory
authority which has the power to examine and determine the outcome of a
complaint. At the same time, when it comes to q question of seeking the relief of
adjudging compensation and interest thereon under Sections 12, 14, 18 and 19, the
adjudicating officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act. if the adjudication
under Sections 12, 14, 18 and 19 other than compensation as envisaged, if extended
to the adjudicating officer as prayed that, in our view, may intend to expand the
ambit and scope of the powers and functions of the adjudicating officer under
Section 71 and that would he against the mandate of the Act 2016,"

Hence, in view of the authoritative. p_fa_nouncement of the Hon'ble
Supreme Court in the.cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F.  Findings on the objections raised by the respondent.

F.I Objections regarding force majeure

14,

The respondent-promoter raised a contention that the construction of

the project was delayed due to force majeure conditions such as various
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orders passed by National Green Tribunal and other authorities to stop
construction during the years 2015-2016-2017-2018, Jat Reservation
Agitation, GST Implications, non-payment of instalment by allottees and
demonetization. The plea of the respondent regarding various orders of
the NGT and other authorities and demonetisation advanced in this
regard is devoid of merit. The orders passed by NGT banning
construction in the NCR region was for a very short period of time and
thus, cannot be said to impac_l;,thq_ngspondent-builder leading to such a
delay in the completion. Thej;lgﬁi’rsegardmg demonetisation is also
devoid of merit. Further the evl"e:’;ts%ﬂch as Jat Reservation Agitation is
unsustainable. The said agitaf_ii:‘fn'ﬁ '-ﬂasl--ali_d‘nalized and time bound law
and order situation which :ﬁay .hava'i:.a:ﬁ's__éd'-témpurary inconvenience
but did not lead to prolonged cessation of construction activities for any
substantial periodMoreover, the p.I'ea. rggérdﬁjug GST implications is
also misplaced, as GST'came into effect in ]ulyzm 7 whereas the BBA in
the present case was executed in the year 2020 i.e., much after the
implementation of GST: =HEn€g--thﬁfﬂéﬁﬁ'§i§i€;ﬂt was fully aware of the tax
structure at the time of execution of the BBA. Also, there may be cases
where some of the allottees have not _pgidﬁ.ngtalments regularly but all
the allottees cannot be expected to.suffer because of them. Thus, the
promoter respondent cannot be given "ﬁn"}r leniency on based of
aforesaid reasons, The respondentalso took a plea that the construction
at the project site was delayed due to Covid-19 outbreak. The Authority
is of the view that due to Covid 19, there was complete lockdown for a
number of days resulting in the labour moving to their native places and
the construction activities coming to a standstill. Further as per
HARERA notification no. 9/3-2020 dated 26.05.2020, an extension of
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6 months is granted for the projects having completion/due date on
or after 25.03.2020. The completion date of the aforesaid project in
which the subject unit is being allotted to the complainant is after
25.03.2020. Therefore, an extension of 6 months is to be given over and
above the due date of handing over possession in view of notification
no.9/3-2020 dated 26.05.2020, on account of force majeure conditions
due to outbreak of Covid-19 pandemic. 50, in such case the due date for
handing over of possession comes-out to 29.09.2022.
Objection regarding the cnmplamant being investor.

The respondent has taken a s’tah‘ﬂ"*t}f%t the complainant is the investor
and not consumer, therefore, tlL&:-.E ar$ not enptled to the protection of
the Act and thereby not entrtled to fi}e th”e (fﬁmplamt under section 31
of the Act. The respondent also submltted that the preamble of the Act
states that the Actds enacted to protect the interest of consumer of the
real estate sector. The authurlt}r observed thabthe respondent is correct
in stating that the Act is énacted to profectfhe interest of consumer of
the real estate sector.“It is'settled: pnncnple of interpretation that
preamble is an introduction of a_.st;i:tu,te-r;ang states main aims & objects
of enacting a statute but at the 'sam_e_tiﬁié'-'ptéﬁﬁlble cannot be used to
defeat the enacting provisions of the Act, Furthermore, it is pertinent to
note that any aggrieved person can file a complaint against the
promoter if the promoter contravenes or violates any provisions of the
Act or rules or regulations made thereunder. At this stage, it is
important to stress upon the definition of term allottee under the Act,

the same is reproduced below for ready reference:

“2(d) "allottee" in relation to a real estate project means the person
to whom a plot, apartment or building, as the case may be, has been
aliotted, sold (whether as freehold or leasehold] or otherwise
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transferred by the promoter. and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include g person to whom such plot,
apartment or building, as the case may be, is given on rent.”

16. In view of above-mentioned definition of "allottee” as well as all the
terms and conditions of the apartment buyer’s agreement executed
between promoter and complainant, it is crystal clear that the
complainant are allottee(s) as the subject unit was allotted to them by
the promoter. The concept of investor is not defined or referred in the

Act. As per the definition gi?ﬂh a;ﬁﬁﬁf@ﬁsectinn 2 of the Act, there will be

& e

“promoter” and “allottee” andgl’% 7
"investor", Thus, the contention -pf»,p'rqg‘mt;_ar that the allottee being an
investor is not entitledto prﬁt-ééﬁa’n'-ﬂ:f{b’iﬁ A“i:t also stands rejected.

G. Findings on the relief sought by the 'i:bmﬁlaiﬁaﬂt.

17. Relief sought by the complainant: The complainant has sought the
following relief(s): N/

I.  To getrefund nf'fu_u amount paid by tlié‘"éﬁhp[ainant along with
interest at prescribed rate. - 'J _ _'

18. The complainant booked™a umf'm .'T.Ti'; project developed by the
respondent mmp,hﬁi_'f, namely “Neo S.’ﬁﬁ%ref’ "if.*]c;cal:ed at Sector-109,
Gurugram. The MOU was executed on dated 29.03.2019 and on the
same date the buyer's agreement also gotexecuted between the parties,
The complainant was allotted a unit of 800 5q. ft. on 3% floor. As per the
stipulations contained in the MOU/builder-buyer agreement, the
possession of the unit was to be handed over within a period of 36
months from the date of agreement or from the date of start of
construction, whichever is later and apply for grant of
completion/occupation certificate. The date of start of construction is

not available on records therefore, the due date is calculated from the
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date of agreement i.e,, 29.03.20109. Further grace period of 6 months on
account of Covid-19 is allowed for the reasons mentioned above. Hence
the due date of possession comes out to be 29.09.2022.

19. The complainant in its pleading has stated that they wants refund of the
amount paid by him.

20. The question of refund is now to be determined on the basis of the facts
and circumstances of the present case. The Authority notes that, as per
clause 03 of the Memnranclum: of Understanding (MOU) dated
29.03.2019, possession nfthe allbtiEEUHtt was to be delivered within a
period of 36 months from theﬂaté‘uf‘};tart of construction, whichever i is
later and apply for grant., nf [ {i mmplehtmfoccupatmn certificate.
However, the record dc&eﬁs nat 1. I‘EﬂEﬂt the specific date of
commencement of construction. In the abSence_: of such evidence, the
due date for possession is calculated from the-date of execution of the
builder-buyer agreément, including the stipuldted grace period, which
results in the due’ date falhng on 29 09.2022. The total sale
consideration for the unit'was. %86 05@84;;“ [as per payment plan) out
of which the complainant has Hé.l..l__;:l a_sum of 84,26,414/-. The
occupation certiﬁi_:ate_‘_ fu_;:ir-the;f'pxjgjé{;jt_ w@%‘é@e-;‘éh_zed on 14.08.2024 and
subsequently unitwas offered for possessionon09.12.2024.

XVIIL.  Section 18(1) is applicable only in‘the évé‘ﬁ’%ual'ity where the promoter
fails to complete or unable to give possession of the unit in accordance
with terms of agreement for sale or duly completed by the date specified
therein. The due date of possession as per buyer’s agreement was
29.09.2022 and the allottees in this case have filed this complaint on

17.01.2025 after possession of the unit was offered to him on
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09.12.2024 after obtaining occupation certificate on 14.08.2024 by the
promoter.

XIX.  The right under section 18(1)/19(4) accrues to the allottees on failure
of the promoter to complete or unable to give possession of the unit in
accordance with the terms of the agreement for sale or duly completed
by the date specified therein, If allottees have not exercised the right to
withdraw from the project after the due date of possession is over till
the offer of possession was made to them, it impliedly means that the
allottees tacitly wished to continue vﬂth the project. The promoter has
already invested in the pr:}jecthﬁ}.cor‘i'}plete it and offered possession of
the allotted unit, Although, fo'rrc'l'glgj,r_ in _ﬁa_n_ding over the unit by due
date in accordance with t]ﬁ? t-err.qg‘:ﬁf t.h.e :'agreement for sale, the
consequences provided in pmvisﬁ to section 18(1) will come in force as
the promoter has to pay interest at the presﬁribed rate of every month
of delay till the handing over of possession anc[ allottees interest for the
money they have paid to the promoter is pr{;tected accordingly and the
same was upheld by in thejudge'h]eﬁte.dfjt}.ré.Hnn’ble Supreme Court of
India in the cases of N ewteq__:]i Promoters and Developers Private
Limited Vs State of U.P. and ﬂ.rs..i[sugrﬁ_]_ reiterated in case of M/s
Sana Realtors Private Limited & other Vs/Union of India & others
SLP (Civil) No. 13005 of 2020 decided on 12.05.2022; that: -

25. The unqualified right of the allottees to seek refund referred Under
Section 18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof, It appears that the legislature
has consciously provided this right of refund on demand as an
unconditional absolute right to the allottees, if the promoter fails to
give possession of the apartment, plot or building within the time
stipulated under the terms of the agreement regardiess of unforeseen
events or stay orders of the Court/Tribunal, which is in either way not
attributable to the allottees/home buyer, the promoter is under an
obligation to refund the amount on demand with interest at the rate
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prescribed by the State Government including compensation in the
manner provided under the Act with the proviso that if the allottees
does not wish to withdraw from the project, he shall be entitled Sfor

interest for the period of delay till handing over possession at the rate
prescribed,

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for
sale. This judgement of the Supreme Court of India recognized
unqualified right of the allottees and liehiiity of the promoter in case of
failure to complete or uneb[e te gwe possession of the unit in
accordance with the terms of agreement for sale or duly completed by
the date specified therein. But the eempiement/el[ettees failed to
exercise the right although it is unqualified one. The complainant has to
demand and make their intention clear that they wish to withdraw from
the project. Rather, taf:lt]y wished to eentmue with the project and thus
made themselves entitled to receive lnteres_t Fe_r every month of delay
till handing over of possession. It is _g_bs‘eeﬁe;':_i-'by the authority that the
allottees invest in the ere‘jee"g feri‘tiﬁteiﬁ_"méfhe allotted unit and on delay
in completion of the project endg:.whe_r: theunitiis ready for possession,
such withdrawal on considerations ether.i”:hae'd'elay such as reduction
in the market value of the property ‘and ifvestment purely on
speculative basis will not be in the spirit of the section 18 which
protects the right of the allottees in case of failure of promoter to give
possession by due date either by way of refund if opted by the allottees
or by way of delay possession charges at prescribed rate of interest for
every month of delay.

This view is supported by the judgement of Hon'ble Supreme Court of
India in case of Ireo Grace Realtech Pvt. Ltd. v/s Abhishek Khanna
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and Ors. (Civil appeal no. 5785 of 2019) wherein the Hon'ble Apex
court took a view that those allottees are obligated to take the
possession of the apartments since the construction was completed and
possession was offered after issuance of occupation certificate and also
in consonance with the judgement of Hon’ble Supreme Court of India in
case of M/s Newtech Promoters and Developers Pvt Ltd Versus State
of U.P. and Ors (Supra).

23. Keeping in view of the aﬁ)resald mrcumstances that the respondent-
builder has already offered the possessmn of the allotted unit after
obtaining occupation ceruﬁcate fmm the competent authority, it is
concluded that if the cnmp]amant{a]lnttees still want to withdraw from
the project, the paid- -up amﬂunt shaI] be refunded after deductions as
prescribed under the Haryana Real Estjate Regulatory Authority
Gurugram (Forfeiture of earnest money by the builder) Regulations,
2018.

24. The Hon'ble Apex cotrt of the land in casesof Maula Bux Vs. Union of
India (1973) 1 SCR 928.and Sirdar K‘Bﬁam Chandra Raj Urs Vs. Sarah
C. Urs, (2015) 4 SCC 136, and Tollowed by the National Consumer
Dispute Redressal {iommjssﬁdﬂ, Niéw';’:"ﬂfé]hi in consumer case no.
2766/2017 titled-as. Jayant Singhal-and Anr: Vs, M/s M3M India Ltd.
decided on 26.07.2022; took aviewthat forfeiture of the amount in case
of breach of contract must be reasonable and if forfeiture is in nature of
penalty, then provisions of Section 74 of Contract Act, 1872 are
attracted and the party so forfei ting must prove actual damages. After
cancellation of allotment, the flat remains with the builder as such there
is hardly any actual damage. So, it was held that 10% of the basic sale

price is reasonable amount to be deducted in the name of earnest
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money. Keeping in view, the principles laid down by the Hon’ble Apex
court in the above mentioned two cases, rules with regard to forfeiture
of earnest money were framed and known as Haryana Real Estate
Regulatory Authority Gurugram (Forfeiture of earnest money by the

builder) Regulations, 2018, which provides as under-

"5. AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estate (Regulations and Developm ent) Act,
2016 was different. Frauds were carried out without any fear as there
wasno law for the same hut naw inview of the above facts and taking
into consideration the mdg@ﬁ@{,:}ﬂf Hon'ble National Consumer
Disputes Redressal (Z‘omm&{.ﬁmﬂm}&} the Hon'ble Supreme Court of
India, the authority is.of the E'few 'f?iﬂtqtﬁe Jorfeiture amount of the
earnest money shall *not. -E::x:rfi‘qu--.' more than 10% of the
cnnsideratinq.éu:ﬁﬂunf'if&}: the re:ff*egfagafe apartment /plot
/building asithe case may be inall msgkﬁi}ééi& the cancellation of
the flat/unit/plot is made b y the builder in au ru!a teral manner or the
buyer :‘ntenﬂ{___ia}" withdraw-from the project.and any agreement
containing any-clause contrary to the aforesaid regulations shall be
void and notbinding on the buyer, :

Thus, keeping in vieW ‘the aforesaid _Jégigl]}-.pmvisinns and the facts
detailed above, the respordent is d.iréc;t’édﬂtn refund the deposited
amount of ¥84,26,414 /- after d_é*ﬂu__{:_ti'ng__l__ﬂ% of the sale consideration
along with an interest-@10.85% (the State-Bank of India highest
marginal cost of lending rate [MELR& -fappl'ieable as on date +2%) as
prescribed under rule 15 of the 'Ha?}iaﬁé Real'Estate (Regulation and
Development) Rules, 2017 on the refundable amount, from the date of
surrender/filing of the complainti.e., 17.01.2025 till actual refund of the
amount within the timelines provided in rule 16 of the Haryana Rules
2017 ibid.

The Authority further observes that Memorandum of Understanding

(MOU) dated 29.03.2019 contains a clause regarding assured return.
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However, both the parties have not filed any documentary proof

showing payment of assured return to the complainant. Nevertheless, if

the respondent has made any payment towards the assured return, the

same shall be adjusted at the time of granting refund,

H. Directions of the Authority

i. The respondent builder is directed to refund the paid-up amount
of 384,26,414/- to the complainant after deducting 10% of the
sale consideration alo ng with an interest @10.85% from the date
of surrender/filing ofthe@mptamt .., 17.01.2025 till the actual
refund of the amount mﬁéﬁiﬁr‘ﬂfﬁé_ﬁmelines provided in rule 16 of
the Haryana Rule§ 2017 ibid.

ii. A period of 90 days'is ﬁyén"té;ﬁ];é'?ééﬁ@ﬁdent to comply with the
directions given in this order am:l failing  which legal

consequences would follow,

Il,-._

27. Complaint standsdisposed of.

28. File be consigned to registry. PN ;

(Arun Kumar)

® :
B Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 14.11.2025

Page 25 of 25



