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Complaint no. 1825 af 2023

ORDER (PARNEET S. SACHDEV-CHAIRMAN)

I Present complaint has been filed by complainants under Section 31 ol the
Real Fstate (Regulation & Development) Act, 2016 (for short Act of 2016)
read with Rule 28 of The IHaryana Real Iistate (Regulation & Development)
Rules. 2017 for violation or contravention ol the provisions ol the Act of
2016 or the Rules and Regulations made thereunder, wherein it is inter-alia
prescribed that the promoter shall be responsible to fullil all the obligations.
responsibilities and functions towards the allottee as per the terms agreed

between them,
A. UNIT AND PROJECT RELATED DETAILS

2. The particulars ol project, details of sale consideration, amount paid by the
complainant. date ol proposed handing over the possession, delay period. il

any. have been detailed in the [ollowing table:

S.No. | Particulars Details

l. Name ol the project. Park Llite Premium, Faridabad.

2 Nature ol the project. | Residential

e RERA Registered/not | Registered )
regisiered HRERA-PKI-FBD-191-2020

4.— .[]E:Hlﬂt-i ol unil. (i-203. 1128 sq. i -
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Complaint no. 1825 of 2023

Date of Allotment

16.12.2009

Date of builder buyer
agreement

05.01.2011

Due date of possession

Cannot  be  ascertained. 36
months (rom date ol sanction
letter of project. As such. no
date of sanction letter has been
pravided by partics.

NO - specilic  date has  been
provided by partics in ity
pleadings,

05.01.2014-taking 3 years as
reasonable period in terms of
lFortune judgment.

Possession clause in
BBA ( Clause 3.1)

Subject to Clause 10 herein or any
other circumstances not
anticipated — and  bevond  the
reasonable  control ol the
Scller/Confirming Party and any
restraints/restrictions — (rom any
courts/authorities and subjeet 1o
the Purchaser(s) having complicd
with all the terms and conditions
ol this Agreement and not being
i default  under any ol the
provisions ol this Agreement and
having  complied  with  all
provisions, formalitics.
documentation, ele as prescribed
by the Seller/Conlirming Party.
whether under this Agreement or
otherwise, from time to time. the
Seller/Conlirming Party proposes
to hand over the possession ol the
I'lat 10 the Purchaser(s) within o
period ol 36 months from the date
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Complaint no. 1826 of 2023

of issuance ol the sanction letier
of the Colony The Purchaser(s)
agrees and understands that the
Scller / Conlirming Party shall be
entitled to a grace period ol 180
(One Tundred and Fighty) davs,
alter the expiry of 36 months. for
applving  and  obtaining  the
occupation eertificate in respeet of
the Colony from the Authority
The Seller / Conlirming  *aris
shall give Notice of Possession in
writing 1o the Purchaser with
regard to the handing over of
possession, whercalter. within 30
days, the Purchaser(s) shall clear
all his  outstanding  dues  and
complete documentary lormalitics
and take physical possession of
the I'lat In case, the Purchaser(s)
raises any issuc with respeet 1o
any demand, the same would not
entitle to the Purchaser(s) lor an
extension ol the time for taking
over possession ol the FFla.

Y

T'otal/Basic sale
consideration

2 22.80,997/-

10.

Amount paid by
complainants

25,27,150/-

Olfer ol possession,

Mot made till date.

Cancellation leuer

I'inal termination notice dated
31.05.2011
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Complaint ne. 1825 of 2023
B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT

3. That Shri Shyam Sunder who is the father of the complainant has

exceuted a Special Power of Attorney in favour of the complainant Shri

Gauray Mahani to file the present complaint and scek remedy from this
Hon'ble  Authority. A Copy ol Special Power of Attorney  dated
06.07.2023 exceuted by Shri Shyam Sunder in favour ol Shri Gauray
Mahant along with his photo identity card are collectively  annexed
herewith this complainant as Annexure No. - C2 (Colly).

4. That the complainant was approached by the respondent through s
marketing agents who had allured the complainant by offering various
fancy advertisements and prospeets and has also made [alse promises by
way ol misrepresentations which included 3.5% discount on the hasic
sale price and the Complainant on believing the respondents agreed for
booking ol a 3bhk (with study room) flat approximately admeasuring
128 square [1, super area in a project of the respondent builder/developer
launched in the name and style of "PARK ELITE PREMIUM" vide
Booking Form dated 16.12,2009 signed by the complainant and his lather
Shri Shyam Sunder as co-applicant wherein the complainant was made
primary applicant as the lather of the complainant being week and an age-
old person was not capable to look after the property, The basic sale price

ol the property/unit/fat sought to booked was Rs. 22.81.000/-. A Copy ol
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Booking form dated 16.12.2009 which is annexed  herewith  this
Complaint as Annexure-C3 and a Letter dated 14.07.2009 issucd by the
agent / broker of the respondent to the respondent itsell requesting them
to provide the discount of 5% on basic sale price to the complainant
which was not given o him is annexed herewith this Complaint as

Annexure C4,

. That the complainant at the time ol booking itsell has paid an dmount ol

Rs 2.50,000/- as down payment against the total consideration ol basic
sale price of Rs. 21.66.946/- of the {lat/unit in guestion. Thercalter
respondent company raised another demand of Rs. 2.77.000/~ vide
demand letter dated 28.09.2009 and accordingly the complainant had paid
an amount ol Rs. 2.77.150/- on 23.10.2009 vide cheque no. 272969
drawn on PNB Bank and the same has been acknowledged by the
respondent vide receipt no. - 2009/140002941 1. 1t is pertinent o mention
here that the respondent did not execute the builder buyer agreement
despite the total payment of' Rs. 5.27.150/-. Copy ol payment receipts and
prool are annexed herewith this complaint as Annexure - O35,

That the respondent accordingly on 16.12.2009 allotted a unit .. 3bhk
Mat no.- G-203 admeasuring super arca of 1128 square 1t (104,79 Sy,
Mirs.) on 2Znd floor, in its project "Park Lilite Premium" located
Parklands of Scctor 84 in Faridabad of [aryana vide allotment cum

demand letter dated 16.12.2009 and through the aloresaid allotment cum
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Compilaint no. 1825 of 2023

demand letter has also concurrently raised o demand of Rs, 3.28.923/-. A
Copy ol Allotment cum demand letter dated 16.12.2009 is annexed
herewith this complaint as Annexure - (6,

FPhat the complainant in view ol aloresaid fresh demand Tetter dated
16.12.2009 approached various banks including PN Bank. SBLICICL
Axis Bank and a [ew other banks and financial institutions for SCCUring
home loan o pay remaining sale consideration, however the bank asked
for certain documents and accordingly the complainant requested the
respondent company 10 provide the necessary documents (o e submitied
before the bank which were as follows:

a) Builder Buyer Agreement

b) Copy ol Title Documents with entire chain ol title of respondent
property on which projeet was going to he developed with [egal and
lechnical Search Reports,

¢) No objection Certificate from the Builder / Respondent,

d) Projeet clearance Report of BP'TP/Respondent/Builder,

That the respondent had failed 1o provide above mentioned documents
required for loan sanction and consequently the concerned banks rejected
the loan of the complainant one by onc on the lollowing erounds:

a) The projeet was not approved.

b) Mandatory documents like copy of the title documents with entire

chain not made available by the builder i.c.. BPIP
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¢) Flat Buyer Agreement or Builder Buyer Agreement was not executed
and thus not available.

That upon rejection of the loan application of the complainant. the
complainant informed the same to the official of the BPTE who has
confirmed that the projeet is unregistered and lacking sanction [rom the
concerned authoritics and ollered the complainant w secure the Toan rom
their known banker but at the higher rate ol interest and applicable
charges, Official of the BPTP specifically Ms. Neelam pressurized the
complainant to get the loan sanction from their known banker or o suller
heavy penalty and rate of interest on duc amount, 1t is because of this
reason the complainant agreed for the same and applicd loan before
HDFC Bank  and  the same  was  sanctioned  vide  letter  No.
8943076 7/NEHAK dated 30.04.2010, A Copy ol the Toan sanction letier
issued by 1IDIFC Bank dated 30,04.2010 bearing  relerence  no.
38943076 7/NEHAK is annexed herewith this complaint as Annexure (7
and a dralt Tripartite agreement to be executed between the Banker,
Borrower and Builder 1s annexed here with this Complaint as Annexure -

8.

10, That the complaimant had visited 1o the office ol the respondent for

perusing  them several times for securing the essential  documents
including the Builder Buyer Agreement or Ilat Buyer's Agreement but all

got in vain and alter passing of considerable delay. the respondent
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Complaint no. 1825 of 2023

company linally gave the Flat Buyer's Agreement on 07.01.2011 and the
complainant was compelled by necessity ol arrangement ol [unds forced
lo sign the Flat Buyer's Agreement despite the [act that most of the terms
and conditions ol the said agreement was unreasonable and  were
favourable 1o the respondent builder. However same was ol no use as
other documents required by the banks were not supplicd by the
respondent and the banker refused to disburse the sanctioned amount of
loan to the respondent builder beeause of the following reasons:

a) The projeet of the respondent was not approved by the concerned
Authorities,

b} The other documents mandatorily required lor unapproved projects
were nol provided by the respondent,

¢) Further Banker was not satisfied with the progress of the project,

lhat the complainant at this time came 1o know that the projeet of the

respondent was not sanctioned and realized that his moncy ool stuck
thercin as ncither the respondent's project was registered nor the
construction and development of the projeet was going on as per the
prescribed schedule and same is evident from the possession clause
mentioned there under the Flat Buver's Agreement dated 05.01.201 1
wherein Sub-Clause 3.1 of Clause 3 reads hereinunder as Tollows:
"Subject 1o clause 10 herein or any other circumstances not anticipeied

and bevond the reasonable control of the seller/confirming party i any
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Complaint no. 1825 of 2023

restratnisirestrictions from any cowrts/authorities anel subject to the
Purchaser having compiled with all the terms and conditions af this
agreepent and not being in default under anv of the provisions of thiy
agreement and - having  complied with all  provisions, Sormalities,
documentation, ete. as prescribed by the Seller /¢ emfirming ety
whether under this agreement or otherwise Srome time o tine,  the
Seller/Confirming Party propases 1o hand over the possession of the flat
to the purchaser(s) within a period of 36 months Sfrom the dare of
tssuance of the sanction letier of the Colony. The purchaser(s) aerees aned
understands that the seller / confirming | arty shall be entitled 1o a grace
period of 180 (One Hundred and Lighty) davs, after the oxpine of 36
months, for applying and obtaining the eecupation certificate in respect
of the colony from the Authority. The Seller/Confirming I ‘arty shall give
Notice of Possession in writing to the Purchaser with respect (o the
handing over of possession, within 30 days, the Purchaser(s) shall ¢lear
all his owtstanding dueys aned complete documentary formalities and teke
physical possession of the Flat in case, the Purchaserts) reises (o ISSe
with respect to anv demand, the same wonld not entitle 1 the
Purchaser(s) for an extension of the time for faking over possession of
this Flar," A Copy ol Flat Buyer's Asreement dated 05012011 is

annexed herewith this complaint as Annexure-C 9,

nw-~—~
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12.The very reading of Sub-Clause 3.1 of Clause 3 ol the Flat Buver's

Agreement  ilsell’ suggests  that the terms and  conditions were
unrcasonable and biased in favor of the respondent. Further bare reading
of the aforesaid clause would suggest that at the time of exceution ol the
fTat buyer's agreement the respondent's project was not sanctioned from

the concerned Authoritices.

That the respondent builder without fulfilling obligations pending at ity

end.  keep  demanding  further  payments  unrcasonably  from  the
complamant and the complainant on noticing the default of the
respondent and its malalide intention to cheal the money  rom  the
respondent has filed a Consumer Complaint Case bearing CC No, -822 of
2012 titled as Gaurav Mahani & Anr. Versus M/s BIPTP 1., belore the
concerned  Consumer Court at Delhi. whercin the  respondent had
admitted the payments made by the complainant and filed its written

statement.

14, That the above-mentioned consumer ¢complaint ¢ase was returned 1o the

complainant on the ground ol pecuniary Jurisdiction as the subject matter
ol the complaint was cexceeding the then pecuniary  limit  of
Rs. 20.000.00/~ (Rupees ‘I'wenty Lakh) in the opinion ol the concerned
Hon'ble District Consumer Disputes Redressal Commission at Vikas
Bhavan, LP. state Delhi vide its [inal order dated 16.04.2018. A Copy ol

linal order dated 16.04.2018 in Consumer Complaint Case bearing €
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Complainl ne. 1825 of 2023
No. - 822 ol 2012 titled as Gauray Mahani & Anr. Versus M/s BPTP |

along with the proceeding sheet and a copy of complaint are annexed

herewith this complaint as Annexure €10 (Colly),

“lThat the respondent has not obtained Completion  certilicate  and

Occupation certificate so lar and has also not completed the construetion
to that extent. Further the respondent is alsg not Itling the Quarterly
Progress Report which is supposed 1o be liled on every quarter is evident
ol the facts that the respondent is @ willul defaulier and involved in
uncthical and unlair trade practices as it has taken the money and booked
the Mats without having the neeessary approvals and for cancellation of
the flat buyer's agreement unilaterally withoul serving notice in this
regard and without intimation 1o the complainant in contraventions ol the
law of the land and withholding the hard carncd money ol the

complainant by not relunding the same with interest,

. That the respondent is neither ready (o refund the hard-carned money ol

the complainant nor it is ready 1o provide necessary documents o the
complainant for sceuring loan [rom bank and in apposite has maintained
the status that it has cancelled the allotment of the at of the complainan
and the said fact came 1o the knowledge of the complainant during the
court proceedings before the Consumer Court in the Consumer complaint
casc filed by the complainant earlier as mentioned in the preceding

paragraphs. It is submitied that the complainant has paid almest more
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Complaint no. 1825 of 2023

than 25% ol basic sale price and the respondent cannot eancel the
allotment ol the complainant unilaterally and without issuing (he legal
Notice in this regard and thus the respondent is holding money ol the
complainant illegally and unreasonably.

I 7.That in view of the above-mentioned lacts and eircumstances ol the
present case the complainant as a last resort has approached this [on'ble
Authority for Justice. 1lence this Complaint,

I18.Complainants had also liled rejoinder in registry on 28042025
refterating the submissions already made in pleadings and denving the
plea of respondent that complainants were at default. Tt is being stated
that respondent was not able to provide any approvals/completion status
on time. Moreover, respondent failed o produce any termination letter till

date.
C. RELIEF SOUGHT

9. That the complainants seeks Tollowing reliel and direetions 1o the

respondent:-

a. Relund of entire amount of Rs. 527150/~ (Rupees Five lLakh
Twenty-Seven Thousand One Hundred and Filty), along with the
interest amount of Rs, 8.76.104/- (Rupees Light Takh Seventy-Six
lhousand One Tundred and Four). for withholding the principal

amount ol the complainant for almost 13 vears in past. Or
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b. Deliver the de-facto possession ol the plot in question allotted 1o
the complainant alier (urnishing all the necessary approvals and
NOC from the concerned authoritics with delayed penalty and
interest thereon as per law and

c. Or pass any other Order as the Hon'ble Authority may deem [it in
the interest of the Justice in favour of the complainant and againsi
the respondent.

d. It is pertinent to mention here that complainants at the time ol
hearing dated 17.03.2025 had clarilied that they are interested in

having refund of paid amount with interest,
D. REPLY SUBMITTED ON BEHALF OF RESPONDENTS

L.earned counsel for the respondents [iled detailed reply on 19.04.2024

pleading therein:

20 That as per the FBA clause 3.1 read with clause 10, the possession was
proposed to be handed over within a period of 36 months froni the date of
issuanee ol the sanction letter of the colony, along with srace period of
180 days. AL this stage, it is submitted that benelit of grace has 1w be
given as has also been considered by the Ld. ‘I ribunal, Chandigarh in the
case titled as Fimaar MG Land Lid vs Laddi Paramjit Singh Appcal no.
122 012022 that il the grace period is mentioned in the elause. the benefit

ol the same is allowed,
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21 That subjeet to the incidence of foree majeure circumstances and the
timely payment by the complainant. The construction of the unit was
deeply alleeted by such eircumstances, the benelit which is bound to be
given Lo the respondent in accordance with elause 10 of the FBA. In year
2012, on the direetion sof Ton"ble Supreme Court of India, the mining
activities ol minor mincrals was regulated. The Ton ble Supreme Court
dirccted Iraming of modern mineral concessional rules, Reference in (his
regard may be taken [rom the judgment of Deepak Kumar vs Stale of
[arvana 2012, where the competent authorities took substantial time in
lraming the rules in case where the process of availibilty ol building
malerials including sand which was an important raw material for the
development of the said project became scarce, Besides this, there were
other events including but not Himited to non availability of raw materials
duc to various orders ol Hon'ble Punjab & Ilaryvana 1ligh Court and
National Green ‘Tribunal thereby regulating the mining activitics. hrick
kilns. regulation of the construction and development activities by the
Judicial authoritics in NCR on account ol the environmental conditions.
restrictions on usage ol water ete. Despite all the elforts. the raw
materials were procured at 3-4 times the rate and the construction ol the
projeet continued without shilting any extra burden (o the customer. 1t is
to be noted that the development and implemenatation of the said projeet

have been hindered on account ol several order/direetions passed by
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arious authorities/forums/courts, 1.ike Ban by National Green ribunal
vide order dated 19.07.2016 for 30 days; Ban by Lnvironment Pollutipn
prevention and control Authority vide order dated 07.11.2017 and
01.11.2019 Tor 90 days and 4 days respectively: Ban by 1on ble Supreme
Court of India vide order dated 04.11.2019 for 102 days. Additionally,
Covid-19 pandemic resulted in serious challenges (o the project with no
available labourers, contractors cte, for the construction ol the project. As
such, various lockdowns and restrictions were imposed in year 2027 and
2021 1o curb the spread ol Covid-19,

22.In addition to the above, the construction was also allected by the act of
non-reeeipt ol timely payment against the unit. As such complainant had
only made payment of Rs 5.27.150/~ oul of total demand of
Rs 13.01.798/-. Complainant is in default of payment of Rs 7.74.048/-
and the same is evident (rom the statement of accounts dated 10.01,2024,
Complainant is bound to make payment as per the obligations cast upon
by Scction 19(6) and 19 (7) of RERA Act.2016.

23. That the binding rights and obligations of the parties are derived Irom
FBA dated 05.01.2011. which was exeeuted prior 1o implementation of
RERA Aet. 2016 and in such a circumstance. the Act cannot be allowed 1o
re-0pen Or re-wrile a contract,

24.In respeet of Toan, it is stated that banks have refused to provide loan to

complainants based upon its own deliciencies. Despite of the fuct that the
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complainant could not sanction its loan the respondent being customer
centrie company ensured that the loan must get sanctioned and thus,

HDEC bank offered the loan to the Allottee. The said loan 2ot sanetioned

because of the goodwill of the respondent.

ARGUMENTS OF COUNSEL FOR COMPLAINANTS AND

RESPONDENTS

25.1.d. counsel for complainants submitted that complainants had made

26.

payment of' Rs 5.27.150/~ in year 2009, "Till date. respondent has neither
refunded any amount nor had issucd any termination letter. She reguested
that paid amount be refunded with interest.

In rebuttal, 1d. counsel for respondent stated that complainants were silent
lor a good number of 14 years in claiming refund of paid amount. As
such. their ¢laim is hopelessly time barred affected by doctrine of delay
and laches. 1e referred to Seetion 19(6) whereby the word used is Shall”,
the allottece 1s duty bound to comply with terms and conditions ol
agreement. Complainants herein have not made any payment aller yvear
2009 despite issuance ol several reminders. Infact, complainants duly
washed away their hands from the responsibility of complying with
agreement exceuted o year 2011, e relied upon issuance ol (inal
opportunity letter stating that the allotment ol unit stood terminated in

liew of said lewer. Now. no claimAitle/right is left with complainants to
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approach this Authority, Liven il any refund is 10 be awarded to
complainants then same shall be subject to forfeiture ol carnest/booking
amount.

27.AL this stage. a query was posed 1o respondent’s counsel as 1o whal steps
were laken by it to return the paid amount o complainants even alter
lorfciture of carnest money. i any in consonance with final opportunity
letter dated 31.05.2011. To this, it has been stated that no amount was

relunded w complainants.
G. ISSUES FOR ADJUDICATION

28, Whether the complainants are entitled to the relict sought or not”? 11 ves.

the quantum thercol.

H. OBSERVATIONS OF THE AUTHORITY

29, lactual matrix of the case is that a unit no, G-203 having arca of 1128 sq.
[l was allotted in the project-"Park Elite Premium’ being developed by the
respondent situated at Faridabad. vide allotment letter dated 16122000, A
builder buyer agreement was exeeuted between both the partics on 03,001,201
and as per clause 3.1 of the agreement, possession ol the unit was w he
delivered within a period of 36 months from the date of sanction leuer of the
colony. As such. no date of any sanction letter has been provided by partics.

Taking time period of'3 years as reasonable to complete the project, in terms ol

’h/
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Fortune Inlrastructure (Now Known as 1 licon Infrastructure and Anr) vs. | revor
D'Lima and Ors (2018), whercin Hon'ble Supreme Court established that when
o specific delivery period is stipulated in an agreement. a time period ol 3
vears is considered reasonable Tor the completion ol a construction project.
Deemed date ol possession works out to 05.01.2014. However, oller of
possession has not been made till date by respondent (o complainants, [n order
to get the issues adjudicated. Complainants initially had preferred consumer
case no. 82272012 which was returned back due 1o lack of pecHniury
Jurisdiction.

30, Respondent in its written reply has admitted the el pertaining 1o
allotment. exceution ol agreement and reeeipt of paid amount. e objected to
the complaint by stating that unit stands terminated vide [inal opportunity letier
dated 31.05.201 1. Complainants as on 23.10.2009. had paid only an amount of
Rs 5.27.150/- against basic sale price ol Rs 22,80.997/-, 'act of niot making any
payment since 2009 has not heen denied by complainants also. Complainants
have approached the Authority after gap of around 13-14 years. so claim ol
complainants lor is hopelessly time barred,

31 Grievancee of the complainants herein is that respondent had cancelled the
allotment of unit in vear 2011 without serving any termination letter, Morcover.
respondent did not choose 1o act upon said termination as no relund ol any paid

amount has been made Gl date. It is the stand of respondent that complainants

Page 19 of 28 ‘1/,.,/



Complaint no. 1825 of 2023

themselves were not keen 1o make pavments on time and due w their continuous

delaults, the allotment of unit was terminated.

32, Aller considering submissions of both parties. Authority is ol view that

relevant provisions of agreement dated 05.01.2011 along with payment plan
opted by complainants needs to be examined which are as [ollows:-
Clause 2,10 of agreement

In case, the Purchaser(s) has opted for a construction linked Pavment Plan as
mentioned in the Annexure D, the Seller/Confirming Party shall  send
callidemand notices for payvment of installments on commencement of the
respective stages of construction to the purchaser af the address of purchaser
available in records of the sefler. . The callidemand notices shall b sem by
either Speed Post or Courier and shall be deemed 1o lave heen received by the
Purchaser(s) within (13 days of dispatch by the Seller/Confirming Pariy,

Clause 11.2 ol agreement-1Termination and Forleiture:

It is agreed between the Parties thal in case the Purchaser fails, for am: reason
whatsoever, to pay to the Seller / Confirming Party the due amonnis

installments as per this Agreement on time, as stated hereinabove, and commils
any breach of the undertakings and covenants contained herein, for anm reason
whatsoever, then the Seller/Confirming Party shall be entitled 1o tevminate ihis
Agreement fortinwith and may refund the halance amount to the Applicant
without ey interest affer deduction of any imterest amownt, due or pavable. aod
any: other amount of a non-refundable nature including brokerage charges paid
e the Seller / Confirming Party to the broker in case (he booking is done
through a broker within (120) One Hundred Tweniy Davs from ihe date of Jull
redlization of the sale price after the sale of the Flat by the company io any
thivd Peprty Furthermore, the Seller/Confirming Pariv shall be fiee (o deal wit
the Ilat in any manner, whatsoever in its sole and absolute diseretion and if the
Purchaser(s) has entered in the said Flat then the Seller/Confirming Party shall
also be entitled to re-enier upon and resume possession of the said Flat and
evervthing whatsoever comtained therein In such event, the Purchaserts) hereby
undertakes and agrees to relinguish /vwaives off all his rights, litle and interest
in the Flat and thereapon the Purchaser(s) and / or any other person /oceupant
of the Far shall alse he liable 1o immediate ejectment as an wnlawful
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occupant/trespasser This is without prejudice to any other rights available 1o
the Seller/Confirming Party against the Purchuser(s) under (e Agrecimenn

33, Payment plan opted Annexure D-Construction ©inked Plan in relerence

L0 payments made therein is mentioned below for relerence:-

S Installments as per plan Démand raised Reeeipl date

No. (payments made Iy
Bank )

1. Booking Amount e Paid Rs 2.5 laes on

| 15.07.2000

2 Within 90 days ol booking- | 28.09,2009 for | Paid Rs 2.77.150/- on
Complete 25% ol BSP Rs 2.91.737/- 23.10.2009.
3y Within 150 days of booking- | 16.12.2009 for | Not paid.
[0% o BSP120% of PLCI | Rs 3.28.923/- Reminder dated
! | DC 1 Car parking, | 04.01.2010.
4. AL the start ol construetion- | 06.09.2010 for Rs | Not paid,
0% of BSP120% ol PLCI | 290372/~ plus | Reminder dated
| DC 1 Car parking. previous 11102010 anil
outstanding 2001220110,
' amount,
Final opportunity
letter dated
‘ 31.05.2011.
8 On  casting ol ground (1007 | —mesmemmccmmecocns | o

slab-10%  of BSP120% of
PLCH DC I Car parking,

0, Oncdsting of Tkt Hoor slabs: | ssessciommman  |mmma e cnn.
10% ol BSP20% ol PLCY
DC 1 Car parking.

T On casting OF deeotid JToor [esseemmmmiss  osgoae o
slab-10%  of BSPI120% of
PLCT DC T Car parking,

8. On castmg. of fourth Noor slab- | em—ecememien | e L
10% ol BSP
9. On casting ol six [Toor slab-5% | —-————emmmeeeaec ——
ol BSP
10, | On completion of ninth Moo
. slab-53% of BSP
10, | On offér 6F possession-3% of [—re——somersmimse |
1350 ELO0% [I'MS |
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34, Aloresaid wble elearly provides that complainants had duly honored the
demands upto stage ol casting of “within 90 days ol booking™ by making
payment of Rs 5.27.150/- on 23.10.2009. ‘I'herealier. respondent had raised
demand on account of 150 days of booking on 16.12.2009 which was not
honored by complainants. Accordingly. demand was raised by respondents on
06.09.2010 on aceount ol start of construction, which was also not honored by
complainants. Hence, (inal opportunity letter wherein it was clarified that in
case ol non-payment. unit shall stands terminated was issucd by respondent on
31.05.2011 alter issuing reminders notice on 11,10.2010 and 20.12.2010.

35, Beas it may be. complainants has not been able to Justily the act ol not
making the payment in terms ol demand letters raised alier year 2000, 11 is nal
denied by the complainants that [inal opportunity letter was not served upon
them. In lact, all demand letters and final opportunity letters are duly attached
by complainants in its complaint. After issuance of linal apportunity. cum
termination letter in vear 2011, the complainants choose 1o file consumer
complaint which was returned in year 2018 duc to lack of pecunian
Jurisdiction. Thercalter, complainants alier availing cooling period of 4 vears
had liled the present complaint for refund of paid amount. As such. the terms of
agreement. il any. between the partics ended after the complainants had

aceepted the fate of cancellation ol unit. Thus. the complainants cannol now iy
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objections/allegation upon respondent [or not getting the unit constructed or not
delivering possession ol the unit.

0. However, aloresaid observation does not change the lacet that the
complainants have been wronged by the respondent by ilegally retaining the
paid amount even alter cancellation of unit on 31.05.2011. Herein. it is relevant
Lo refer to the language/words used in linal opportunity letter which are *Please
be informed that the refund, if any, shall be processed after deduction of earnest
money deposit, accumudated interest and brokerage paid,if any, The said yelurn,
if.cony shaldl be disbursed only afier the unit is sold to third party and realization
of the sale proceeds’. act remains that no amount has been refunded by the
respondent to the complainants. Though the complainants are not in a position
to lay claim over the unit in question but that does not entitle the respondent Lo
wronglully cnrich itsell” over the hard carned money ol the complainants.
Therelore. equity demands that complainants arce entitled Lo receive relund ol
their paid amount along with interest as per preseribed rate under RERA Act
[rom respondent for causing wronglul loss 1o the complainants: Said relund
shall be subject to forfeiture of carnest money as lermination was validly carried
out by respondent in terms of elause 11,1 of agreement.

37. In the interest of justice. the respondent is duty bound 1o relund the
amount ol Rs 5.27,150/- subjeet to forfeiture of the carnest money with interest

lrom date ol cancellation Gl date of this (inal order. i.e. 31.05.2011 (o
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05.02.2026 at the rate preseribed in Rule 15 of HRERA Rules2017. SBI

MCLR 1 2% which as on date comes to 10.80%.

38, Barnest money is defined by [on ble Supreme Courl in judament dated
03.02.2025 passed in Godrej Projeets Development Limited vs Anil Karlekar &
Ors. Civil Appeal no. 3334 o' 2023,

“This Court in the case of Satish Batra v, Sudhir Rawal (supra). aller
considering the carlier judgments of this Court. has obsceved thus:

15 The law is, therefore, clear that 1o justify the Jorfeiture of advance money
being part of “earnest money” the terms of the contract should be clear and
explicit. Earnest money is paid or given at the time when the contract iy
entered into and, as a pledge for its due performance by the depositor to be
Jorfeited in case of nonperformance by the depositor. There can e comerse
sttuation also that if the seller fuils 1o perform the contract the prchaser can
clso gel double the amount, if it is so stipulated, It is also the lavw thar -
pavment of purchase price cannot he forfeited wnless it is o guarantee for the
due performance of the contract. In other words, i the pavinent is made only
towarels paripavment of consideration and not intended as earnest money Hhen
the forfeiture clause will not apply.
16. When we examine the clauses in the instant case, it is amply elear that the
clause extracted hereinabove was included in the cositract at the moment o
which the contract was entered into. I represents the guarantee thar the
contract wounld be fulfilled, In other words, “earnest” is viven to bined the
contract, which is a part of the purchase price when the transaction is corvied
out anc it will be forfeited when the transaction falls through v veason of the
default or failure of the purchaser. There is no other claise that militaies
againg! the efanses exiracted in the agreement dated 29-11-2011

We are, therefore, of the view that the sellor was justifice in forfeiting ihe
amount of R 7.00.000 as per the relevant clause, since the earnist money was
primavily a  security for the  due performance  of the  agreement  and,
consequently. the seller is entitled 1o forfeir the entive deposit. The Hish Cour
has, therefore, committed an error in reversing the judgment of the tial court.”

39, As such. builder buyer agreement provides [or 25% of sale consideration

as carnesl money. [However, the same is not justified. In supporl, decision in
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Appeal no. 292/2019 titled as Fxperion Developers Pyt Lid vs Sanjay Jain &
Smt. Kokila Jain is relied upon. wherein Hon ble Appellate ‘Tribunal has
observed that forftiture amount of the camest money shall nol exceed more
than 0% ol the consideration amount of the Real  Lstate fe
apartment/plotbuilding. Relevant part of the order is reproduced below for
relerence:-

17 The legal position with regard 1o the earnest maney has been deall
i detail by Honble Supreme Court in citations Maula Bux v, Union of India
(1969)(2) SCC 554, and Satish Batra's case (supra) and the same can be
condensed as follows:- “larnest money is part of the purchase price when the
lransaction goes forward: it is forfeited when the transaction falls through, hy
reason of the fault of failure of the vendee. Ly is., therefore, clear that 1o justify
the forfeiture of advance money being part of earnest money the wrms of the
contract should be clear and explicit, Farnest money iy paid or given at the tine
when the contract is entered into and. as «a pledge for its due performance by
the 13 Appeal No, 2922019 & 35/2021 depositor to he forfeited in case nf non
performance, hy the depositor. There can be converse situation also Hha if the
seller fails to perform the contract the purchaser can also et the double the
amaounnt, {f il iy so stipudated. In other words, earnest meney s given to hind the
contract, which is a part of the purchase price when the transaction is covried
out and it will be forfeited when the transaction falls through by reason of the
default or failure of the purchaser, ™

I8. The perusal of Avticle I Clause 1(xiii) of the agreement e
L2004 shows that it has heen specifically stipulated that earnest money
would be 15% of the basic sale price which was meant 1o ensiure performence,
compliance and fulfillment of oblications and responsibilitios of the huver,
Though. the allottees have taken the stand that the earnest money i the present
case fs Bs 1100000/ vwehich was deposited by them at the time of hookine of the
plot. but the same cannot be atiached any credence heeanse the hookng ix only
request for allotment and does not constituie a final allotment or HErCCent.

19. Now, the question 1o be determined is that whether the earmest mone
to the tune of 13% of the basic sale price, as stipulated in the Aerecaient of
HELL 2004 can be termed as reasonable or not? In citation Pionecr Urhan
Land cne 14 Appeal No.292/2019 & 35/2021 Infrastructure Lid. s cese (supra),
the Hon'ble Supreme Cowrt has laid down that the courts will not caforce and
will, when called wpon 10 do so, strike down an wifair and wnrcasonable
contract, or an unfair and wunreasonable clause in a contracs, enmored e
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between the parties, who are not equal in bargaining power. A tevm of o
contract will not be final and hindine if it is shows that flat purchaser had ne
option bul to sign on the dotted line, on a contract framed va builder. Further,
incorporation of one-sided clawses in an agreement constitnies an ifeir irade
practice sinee it adoplts unfair methods or praciices for the purpose of selling
the flat by the huilder

200 In eitation DLE Lid s case (Supra), the Honble National Consuner
Dispuites Redressal ( ‘ommission, while disenssing the cases of Mo Bux s
case (supra), Satish Batra's case (supra) and other cases as mentioned in et
No. 10 of the said order, has clearly laid down that only ¢ reasenable amount
can be forfeited as carnest money in the event of defadt on the part of the
purchaser and it iy not permissible in law to Jorfeit any amount hevond o
reasonable amount unless it is shown that the persen forfeiting the said amount
had aetually suffered loss 1o the extent of the amount forfeited by him. Further,
ihwas held that 20% of the sale 15 Appeal No.292/2019 & 35/2021 price comiot
be said 1o be a reasonable amount which the petitioner compen conld Tave
Jorfeited on account of default on the part of the complainants wunless it can
show it had suffered loss to the extent the amownt was forfeited by it i absence
of evidence of actual loss, forfeiture of any amount exceeding 0% of the sale
price, cannot be said to be a reasonable amount.

21 An his last desperate attempt, learned counsel for the promoter s
submitted that since the allottees had specificath agreed 1o pay 13% of the safe
price as earnest money, the forfeiture to the extent of 15% of the sale price
cannol be said to be unreasonable as the same is in consondnce With the terms
agreed between the parties. He has also submitted that so long as the promoier
was acting as per the terms and conditions agreed between the parties, it cannot
he said to be deficient in rendering services to the allottees. This cforescicd
submission as put forward by the learned counsel for the promoter, was also
submitted  before  the Hon'ble  National  Consumer Disputes  Redressal
Commission, New Delhi in DLIs case (supra) and while dealing with the same,
it was ohserved that forfeiture of the amount which cannot be shown o be
reasonable amaonnt. would be contrary 10 the very coneept of forfeiture of the 16
Appeal No.292/2019 & 352021 carnest moner and if the said contention is
acceple, then, an unreasonable person in‘a given ¢ase neny insert o cloise in
Guver s Agreement wherehy sav 30% or even 75% of the sale price is o he
treated as earnest money and in the event of the defanlt on the part of the hiner,
he may seek to forfeil 50% sale price as earnest monev, It was firther observed
and held that an agreement for forfeiting more than 10% af the sale price wonld
be invalid since it would be contrary (o the established legal principle that only
a reasonable amount can be forfeited in the evenr of defantt on the part of the
buver, Here, it is also pertinent to mention that the deduetion of 10% of the total
sale consideration of the wnit, ow of the amownt deposited by the allottees, iy
also inconformity with the Regulations 2018, as notified by the Authority,
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wherein, it has been stipulated that forfeitire amount of the earnest menrey shell
not exceed more than 10% of the consideration amount of the Real Fstaie
e.apartment/plot /building. '

H. - In view of aloresaid discussion. carnest money, Lo 0% ol sale price:
Sale price is Rs 22.80.997/~ and amount comes oul o Rs 22R.0094, st
amount ol Rs 2.50.000/- was paid on 15.07.2009, Alter forleiture o7 carmnest
money (250000-228099 21.901) , the calculation ol interest arc depicted below

in the able:-

' SroNo. | Amount Date of cancellation | Interest upto 05.02.2026
I 259,051~ 31.05.2011 4.74,729/-
i Total | 299051 1474729
| 173,780/

. DIRECTIONS OF THE AUTHORITY
41 Henee. the Authority hereby passes this order and issues [ollow ing
dircctions under Section 37 of the Act to ensure compliance ol obligation cast
upon the promoter as per the lunction entrusted to the Authority under Section
34(0) of the Act ol 2016:
(1) Respondent is dirceted w0 refund the entire amount ol
Rs 2.99.051/- with interest of Rs 4,74.729 /- 1o the complainant, 1|

is lurther clarilied that respondent will remain liable to v the
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mterest 1o the complainant Gl the aetuul realization o the ahove
sald amount.

(i} A period ol 90 davs is given Lo the respondent 1o comply
with the direetions given in this order as provided in Rule 16y
Haryana Real listate (Regulation & Development) Rules, 1017
fuiling which lega! consequences would follow.

41, Disposed of Uils be consigned (o record foom alier uplosding on the

websile of the Autherity.
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