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Complaint no. 248 of 2021
ORDER (PARNEET S. SACHDEV-CHAIR MAN)

L. Present complaint has been filed by complainant under Scetion 31 of the
Real Estate (Regulation & Development) Act. 2016 (for short Act ol 2016)
read with Rule 28 of ‘The Haryana Real Lstate (Regulation & Development)
Rules. 2017 for violation or contravention of the provisions ol the Act of
2016 or the Rules and Regulations made thereunder, wherein it is inter-alin
preseribed that the promoter shal] be responsible Lo fullil all the obligations.
responsibilitics and functions towards the allotee as per the terms agreed

between them.

A.UNIT AND PROJECT RELATED DETAILS

2. The particulars of project. details of sale consideration. amount paid by the
complainant, date ol proposed handing over the possession, delay period. i

any. have been detailed in the lollowing table:

|:‘.Nu. Particulars Details
l. Name of the project. Park Elite Floors. Parklands.

Faridabad.,

2. Nature ol'the project, | Residential

E{ REERA Registered/not | Not Registered
registered

4. Details of unit, P-05-I'F, 1418 s5q. 1.

5. Date of Allotment 24.12.2009
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Complaint no. 248 of 2021

0. Date ol builder buyer | 09.06.2010
agreement
¥ Duc date of possession | 09.06.2012
8. Possession clause in
BBA ( Clause 2 of That the purchaser understands
addendum to the and agreces that ¢lause 4.1, 4.3 and
agreement dated 5.1 ol the Moor buyers agrecment
04.09.2010) the covenant written that ~Seller/
Conlirming  party  proposes Lo
handover the possession ol the
[oor 1o the purchaser within a
period ol 24 months from the date
ol sanction of the building plan’
is amended and modificd and
heneelorth the same shall be read
and understood thal
“Seller/Conlirming party proposes
to handover the possession of the
Hoor o the purchaser within a
period ol 24 months from the date
of exceution of {loor  buyer's
agreement OR on completion ol
payment of 35% ol the basic sale
price alongwith 20% ol 1XDC and
[DC by the purchaser whichever
is later”,
4. Total sale T 25,56,002/-
consideration
10). Amount paid by 233,69.467/-
complainant
Il Of1er of possession. 21.11.2022.
13 Cancellation letter 15.05.2023
13. Occupation Certilicate | 07.06.2022
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Cemplaint no. 248 of 2021

B. FACTS OF THE COMPLAINT AS STATED INTHE COMPLAINT

3. lucts of complaint are that the original allotiees had booked o unit in the
project ol the respondent namely “Park Llite 1loors™ sitated at Scetor 75,
Faridabad. 1laryana by paying booking amount ol Rs 291700/~ on
22.08.2009. Allotment Tetier for the unit no. P-05-1'1. 1418 sq I was
issued 1o original allotiees. A builder buyer agreement was exceuted
between the partics on 09.06.2010 (as such. date for BBA is mentioned as
09.06.2009 in pleadings. but supporting documents attached are of daie
09.06.2010) and as per clause 2 of the addendum 1o agreement, possession
ol the unit was 1o be detivered within a period ol twenty Four (24) months
from the date of agreement, Taking the period of 24 months from the date
ol exeeution of the floor buyer agreement. deemed date of POssEssion
works out 1o 09,06.2012.

- That present complainant stepped into the shoes of the initial buvers vide
nomination letter dated 17.04.2013 whetein the respondent agreed (o the
endorsement and also acknowledged that a sum ol Rs.13.79.103/- hag heen
received and that the new buyers shall abide by the terms and conditions of
the initial Floor Buyer agreement. Copy ol Nomination ©.etter is annesed
as Annexure (-3,

3. That complainant made the last payment ol Rs.2.89.659/- under the head of

BSP and other charges on 03.12.2019. That the total amount paid by the
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complainant herein as per the statement ol account dated 03.12.2019 issucd
by the respondents showeased as Rs.3.039.567.22/~. Said amount is almost
the [ull amount payable at the end of the complainant. Copy ol lyst
payment reecipt along with statement of account is annexcd as Annexure
ClColly),

That it has been more than 8 years but there are no signs of POssession ol
the end of the respondents which clearly shows that they have violated all
their obligations under the signed FBA and have caused injustice (o the
complainant herein.

That as per scection 19 (6) RIERA Act, 2016, complainant has [ulfilled his
responsibility in regard to making the necessary payments in the manner
and within the time specified in the said agreement. Further, 48 per the
Moor buyer agreement and the contractual relationship between partics,
PLC should not be charged and also the Club membership should not be
charged il the time there is no actual construction of ¢lub trom the end of
the respondent.

That such an inordinate delay of over 8 years in completion ol the project
tsell is an outright violation of (he rights ol the allottee under the
provisions of RERA act as well the agreement  exceuted  belween
complainant and  respondents, Complainant  thereby  wishes 10 seck
possession ol the said unit in terms of Seetion I8(1) read with Scetion

18(3) ol the Act along with ol delay interest. Thus. the present complaint.
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Complaint no, 248 af 2021
C. RELIEF SOUGHT
9. That the complainants seeks Tollowing relicl and  directions o the
respondent:-

L Pass an order for possession of the said unit along pendent
lite and future interest thereon 8% from the due date of
payment till the date of aetyal payment, 1 favour ol the
complainant  and against  the  respondents.  his legal
representatives, heirs and assigns being the amount due and
payable to the complainant from the respondents on acceount
oF amount paid as per the customer ledger maintained with
the respondent company,

1 Pass such other order(s). dircetion(s) reliclis) as this [Hon'ble
Authority may deem it and appropriate in the facts and
circumstances of the present case and in the interest of

Justice.
D. REPLY SUBMITTED ON BEHALF OF RESPONDEN'T

lL.earned counsel for the respondents filed detailed reply on 19.03.2025
pleading therein:

0. That respondent no. 2 is not a developer or a confirming party to the
IFloor Buyer's Agreement executed between the partics and no specilic reljiel
has been sought from respondent no. 2. Tlence. rqu no. 208 not
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Complaint no. 248 of 2021

necessary party to the present complamant and the name ol respondent no. 2
should be deleted [rom the array ol partics,

UL That the complainant has no locus standi or cause of action 1o Iile the
present complaint. The present complaint is bascd on an erroncous
interpretation of” the provisions of the Act as well as an incorrect
understanding of the terms and conditions ol the Buyer's Agreement daled
09.06.20110).

|2 That the Original Allottees booked an independent residential Noor in (e
project-"Park Elite Floor' ol the respondent no. 1. 1L i submitted that
respondent no. 1 has given an inaugural discount of Rs.1.27.800/- 10 the
complainant along with (he timely payvment discount of Rs:79.517.14/
Copy ol the Booking form is annexed as Annexure R-1

I3: That the Original Allotteces were tentatively allotied an independent Toor
bearing no. P-05-II* on first loor. Block PL. tentatively admeasuring 1418
8q. 1. vide the provisional allotment lotier dated 24.12.2009. Copy ol the
alloument letter dated 24.12.2009 is annexed as Annexure R-2.

I4. That the respondent no. 1 sent two capies ol the Floor Buyer's Agreement
to the Original Allotiees and subsequently, the Floor Buyer's Agreement was
exceuted between the partics on 09.06.2010. That on the same date an
Addendum (o the Floor Buyer's Agreement dated 09,06.2010 wis also

exeeuted between the partics. Copies ol the 1loor Buver's Agreement dated
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Complaint no. 248 of 2021
09.06.2010 and Addendum (o the Floor Buyer's Agreement dated 09.06.201()

are annexed as Annexure R=3(Colly).

[5. Thercalter the original alloltees and (h¢ complainant  requested  (he
respondent no. 1 to endorse the unil in the name of the complainant, T'hat
unit was (ransferred 1o the complainant vide Nomination Fetter dated
17.04.2013. Copy ol the Nomination [ elter dated I7.04.2013 is annexed as
Annexure R-4.

6. That complainant being a subscquent buyer, has no right 10 scck delay
possession charges. ‘That at the time ol nomination of the complainant. the
project was already delayed due to reasons beyond the control of (he
company. ‘That having knowledge of the existing delay, due to Circumstances
beyond the control of the respondemt No. 1. (he complainant willingly and
voluntarily entered into the transler documents thereol leading 10 her
nomination,

I7. That such prior knowledge, willing and scll-initiated endorsement of (he
complainant. without 4Ny protest, amounts o acceptance ol the existing
circumstances and the complainant cannot be allowed 1o reap benelits by
extracting monics from the respondent no. 1 and lorgoing their complere
satislaction against the uni, Henee, the complaint is liable 1o be dismissed
with costs against the complainant by relying upon Laureate Builchvetll Py
Lid vs. Charanjeet Stngh 2021 SCC Online SC 479, w here it was noted that

relicl” o subscquent  Allotiee has 1o he fact- dependent, Moreover,
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Complamt no. 248 of 2021

Maharashtra RERA in Sandeep Sahebrao Valase Vs, Glomore Constructions
No. CCO06000000193435: and Ors. Complaint MANU/RR/OT89/2021 ha,
in-a case [filed by subscquent allottee, held that the complainants are not
entitled 1o delay possession charges under seetion 18 of the Act. 1lenee,
delayed possession charges in the above-mentioned circumstances cannol be
allowed 1o the complainant,

I8. That subsequent allotice has no right 1o delayed possession charges and
lermination ol the unit, it is submitted that as per clause 4.1 ol FBA 1w
clause 2 of Addendum, (he duc date of posscssion was proposcd (o he
handed over in 24 months ffom the date of exceution of the Floor Buyer's
Agreement or on completion of payment of 35% of the Basic Sale Price
along with 20% of DC and IDC. whichever with a grace period ol 180
days. At this stage. it is submitted that the benelin ol grace has o be given as
has also been considered by the Ld. Tribunal, Chandigarh in the case titled
as Lmcicr MGE Lane Lid vs Ladddi Praramjit Singh Appeal no. 123 of 2022
that il'the grace period is mentioned in the clause, the benelit of the same is
allowed.

19, That duc date was also subject 1o the incidence ol [oree majeure
circumstances and the timely payment by (he Complainant. That the
construction of the unil was deeply affected by such circumstances. the

benefit of which is bound 1o be given to the respondents in accordance with

-~
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Complaint no. 248 of 2021

clauses 4.1 and 13 of the Hat buyer agreement and elause 2 ol Addendum 1o
the at buyer agreement,

20 That in the year 2012, on the directions of the 11on'hle Supreme Court of
India. the mining activities of minor minerals (which includes sand) were
regulated. The Hon'ble Supreme Court directed the framing ol modern
mineral concession rules, Reference in this repard may be taken from (he
Judgment of Deepak Kumear v. State of Harvana, (2012) 4 Sc'¢' 629, where
the competent authorities ok substantial time in (raming (he rules in Case
where the process of the availability of building materials including sand
which was an important raw material lor the development of the said Project
became scarce. The respondents no. 1 was faced with certain other loree
majeure cvenls including but not limited o non-as ailability of raw material
due Lo various orders ol T lon'ble Punjab & Haryana [ligh Court and Nationy|
Green  Iribunyl Lthereby regulating the mining  activites. brick  kilns,
regulation of the construction and development activities by the judicial
authoritics in NCR on account ol the environmental conditions. restrictions
on usage ol water, ete, It iy pertinent to state that the Nalional Gireen
Tribunal in several cases related to Punjab and [aryvana had stayed mining
operations including in (LA No. 7172013, wherein vide Order dated
02.11.2015. mining activitics by the newly allogued mining contracts by 1he
state ol Haryana was staved on the Yamuna River bed. Thus. on account of

several orders, dircetions passed by the various authoritics/forum hindered
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the development ol projeet. Ban by NG vide order dated 19.07.2016 for 30
days, Ban by Environment Pollution Authorily vide order dated 7. 01.2017
and 01.11.2019 [or 90 days and 4 days respectively and [3an by Hon'ble
Supreme Court vide order dated 04.11.2019 for 102 days.

21, That the aforementioned circumstances are in addition Lo the partial ban
Onconstruction.  Additionally, Covid-19 pandemie resulted i serious
challenges 1o the project with no available labourers, contractors ele, {or the
construction of the Projeet. The Ministry ol Home Alffairs, GOI vide
notilication  dated March 24, 2020 bearing o, 40-3/2020-DM-I(A)
recognized that India was threatened with the spread of Covid-19 pandemic
and ordered a completed lockdown in the entire country for an initial period
ol 21 days which started on March 25, 2020, By virtue of various subscquent
notilications, the Ministry of IHome Affairs. GO further extended the
lockdown [rom time to time and ] date the same continues in some or the
other form 1o curb the pandemic. Various State Covernments. ncluding the
Government of IHarvana have also enforeed various strict measures (o
prevent pandemic  ineluding imposing curlew, lockdown, stopping  all
commercial activitics, stopping all construction activitics. Despite. aller
above stated obstructions. the nation was vet again hit by the second wave of
Covid-19 pandemie and again all the activities in the real estate Seetor were
loreed 1o stop. It is pertinent 1o mention. that considering the wide spread ol

Covid-19, firstly night curfow was imposed followed by weekend curfen
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and then complete curfow. That during the period from 12,04.2021 1a
24.07.2021, cach and every activity including the construction activity was
banned in the State. This has been followed by the recent wave brought by
the new covid variant in the country. Therelore, it is salcly coneluded that
the said delay in the scamless exeeution of the Projeet was due 1o oenuine
loree majeure circumstances and the said period shall not be added while
computing the delay,

22, That from the [(acls mdicated above and documents appended, it is
comprehensively established that a period of 313 days was consumed on
account of circumstances beyond the power and control of the respondents,
owing o the passing of Orders by the stalutory authorities. All (he
circumstances stated hereinabove come within the meaning of foree mijeure,
as stated above, Thus, the respondents have been prevented by circumsiances
beyond its power and control [rom underiaking the implementation of the
Project during the time period indicated above and therelore (he same is not
o be taken into reckoning whilge computing the period ol 24 months as has
heen provided in the Agreement,

23, That in addition to the above. the construction was also aflecied by the
act ol non- receipt ol timely payment against the unit. That limely paviments
ol instalments is the essence of the agreement. accordingly, the respondents
raised demands upon reaching respective milestones but the complainant

unlaw ully and malalidely failed in making the complete payments, Copies
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o Demands 1 etters, payment reecipt and reminders  are annexed  ay
Annexure R-5(Colly). Complainant has been chronic delaulter and defaulted
in adhering to the obligation of making the due payment as per the chosen
Payment Plan, Accordingly. the Complainant stood in lundamental breach of
the Agreement.
24, That despite innumerable hardships being laeed by the respondent no. |
the respondents completed the construction of the project and serviees and
obtained the oceupation certilicate on 07.06.2022. 1t is pertinent 1o note that
onee an application lor grant of Occupation Certificate is submitied for
approval in the office of the concerned statwtory authority.  respondents
ceases 1o have any control over the same. The grant of sanction ol (he
Oceupation Certificate is (he prerogative ol the concerned statutory authority
over which the Respondents cannot exercise any inlluence. Respondent No,
I has diligently and sincerely pursued the matter with the coneerned
Statutory authority for oblaining of the Occupation Certilicate. Copy ol the
occupation certificate dated 07.06.2022 is annexed as Annexure R-6,
25, Thereafter. the Respondent No., | olfered the possession ol the unit 1o (he
complainant on 21.11.2022. It is pertinent to mention that vide Tetier dated
21.11.2022 regarding olfer of possession. the complainant was asked 1o
make the requisite payment based on the Statement of Final Dues and
complete the documentation required o cnable the respondent no. 1 (o

nitiate the process of physical possession ol the unit. however. the
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complainant never tumed Up 1o take the possession ol the unit, That the
respondent no. | has sent arious reminders bul o ne elieet. Therealier
tespondent no, 1 issued a Vinal Demand Notice dated 15042023, It is
submitted that the respondent waited for approx, 2 years lrom oller of
posscssion before cancellation of the unit of the complainant, however, (he

Complainant willingly and voluntarily did not 1ake possession ol the Unit.
Copy ol the letter of offer of possession dated 21,11.2022 is annexed s
Annexure R7 and copy ol the Final Demand Notice dated 15.04.2023 iy
annexed Annexure RS,

26. That complainant did no pay heed to the reminder letiers issucd by the
respondent no. 1 and the letter for Last and Vinal Opportunity for the
Payvment ol the oulstanding amount dated 15,04.2023 within a period or 30
days failing which the Respondent No. | had no option but 10 terminate the
unit ol the complainant vide Termination Letter dated 15.05.2023 Copy ol
the Termination Lelter dated 15.05.2023 is annexed a8 Annexure RY.

27. Upon  the non-payment by the complainant, the complainant  way
considered under default under Clause L of FBAL and upon the filure of
the complainant 1o pay due amounts/installments. (he Respondent No. 1 had
the complete right to terminate the unit ol the Complainant.

28, That post termination of the unil, the complainant approached  the
respondent for restoration of allotment of her unit. That the respondent heing

4 customer-centric company in their bonalide conduct agreed lor the same on
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the assurance of (he complainant 1o make the payment ol the oulstanding
ducs. That it is submitted that the respondent No., 1 has issued a cheque dated
11.07.2024 amounting o Rs:14,75.275/- 10 the complainant for delaved
penalty interest, That therealier., the respondent had once again issued o
reminder letter  dated 07.09.2024 1o the complainant re-notifving  the
complainant that her unit is compete and requested the complainant 1o take
the possession of the unit afier completing the documentary and financial
lormalitics.
E. ADDITIONAL DOCUMENTS FILED BY THE PARTIES
29. Additional documents filed by the respondent in registry on 12.09.2023-
Respondent has placed on record offer of possession dated 21112022
whercin paid amount is shown as Rs 30.39.567/- and outstanding amount is
Rs 13.11.014/- inelusive of stamp duty charges ol Rs 4.28.000,-. Copy of
Occeupation Certificate dated 07.06.2022 is also placed on record.
30, Complainant had filed payment receipts in support of paid amount in
registry on 16,12.2025. Caleulations of interest will be made by taking them
on record.
F. ARGUMENTS OF COUNSEL FOR COMPLAINANTS AND
RESPONDENTS
SL1d. counsel for complainants submitted that complainants had booked
unit in respondent’s project-Park Elite Floor in year 2009, Thercalier,

builder buyer agreement for unit no, P-05-I'I' was exceated between the

Page 15 of 32 "1’/



Complaint no. 248 of 2001

partics on 09.06.2010 and in terms ol the same. possession was supposed
o be delivered upto 09.06.2012. Ilowever. respondent has offered (he
possession on 21,11.2022 (during pendency of complaint) but same s
accompanicd with illegal demands/charges on aceount ol cost esealation,
club membership, GST,  vat Serviee  tax, cleetricity  connection,
Llectrilication and STP and EDRCADC. e requested that issue of these
charges be decided alongwith claim of posscession and delay intercst,
Further. he clarified that all the reliels have been sought  agains
respondent no. 1 only.

32In rebuttal. Mr, Temant Saini, learned counsel for the respondents
submitted that complainant is entitled o claim delay interest, only w.e.f
date of nomination that oo subject 1o foree majeure conditions explained in
written statement. Ie further submitted that the unit of the coniplainant
was ollered 10 complainant on 21.11.2022 afier receipt ol oceupation
certificale on 07.06.2022. deveral  reminders were  also issued o
complainant in respeet of said possession. It is the complainant who hays
failed 10 aceept the said offer of posscssion and make payment of the
outstanding amount till date.

33.AL the time of arguments. specilic query was raised 1o Id. counsel for
complainant as to whether cheques amounting to Rs 14.75.275/- has heen
received [rom respondent or not?. To this; 1Id. counsel for complainant

denied reecipt ol any amount from respondent.

vil -
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Complaint no. 248 of 2021
G. ISSUES FOR AD.IUI}!CA'I‘H}N

34. Whether the complainant is entitled 10 possession of the booked unit along

with delay interest in terms ol'Section 18 of Act o 20162

H. FINDINGS AND OBSERVATIONS OF THE AUTHORITY
Findings on the objections raised by the respondent,
F.I  Objeetion regarding impleadment of respondent no. 2 as party
to complaini.
Respondent no. 1 in s written reply has stated that present. complaint
pertains Lo a unit bearing no, P-05-1°1. admeasuring 1418 sg. 11 in the real
estate Projeet "Park Lilite IFloor” being developed by the Respondent No,
I.The Respondent No. 2 is neither a developer nor confirming party 1o
the agreement. Morcover, no specific reliel has been sought  [rom
respondent no, 2. [lence, ity name should be deleted from (he array ol
partics.

Perusal of facts and submissions reveals that complainant has paid
all amounts and ecarried out lransactions with respondent no. | only.
Further, Id. counsel (or complainant clarified at the time of arpuments
that no reliel in particular has been sought against respondent no, 2.
[Hence. no direetion is being issucd Lo respondent no. 2 in this Inal order.
F.I1 Objection raised by the respondent regarding force majeure

conditions,
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The due date of possession in the present cuse s 09.06.2012 as
claimed by complainant in s pleadings. The claim of the respondent
regarding  exclusion of delay due 1o Joree majenre is now heing
examined. The respondent has claimed that extraordinary conditions
caused the delay in construction i.c Bans by NG order. Covid outhbreak

cte. Details of said periods is mentioned in the table below:-

( Sr. No. | Details of Ban on Construction Duration/T'ime Period
s | Order dated 19.07.2016 passed by | 30 days
NGT _
2, Order dated 07.11.2017 passed by | 90 days

Environment  Pollution (Prevention
| and Control) Authority |
3. | Order dated 01.11.2019 passed by | 4 days
| Environment  Pollution ( Prevention
and Control) Authority
4, Order dated 04.11.2019 passed h}-‘| 102 dayy |
| Hon’ble Supreme Court in M.C.Mehy |
| vs Union ol India |
] Nationwide lockdown in order W curb (184 1103 days 287
COVID-19  wer 25.03.2020 10 days
| 24.09.2020 and sceond wave ol |
[COVID-19 weel  12.042021 o |
| 24.07.2021

o

Total 513 days |

Respondent has claimed time period of 226 davs (3019014 102 days) as
lorce majeure on account of ban imposed by various authoritics
Hlustrated above in table. The onus squarcly lies with the respondent 1o
explain how cach of the above mentioned orders ol authoritics {exeepl
Covid) lies within the definition of force majenre. urther onus also lies
upon the respondent 1o explain how cach order dircetly alfected s

‘}V
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construction activitics, 1 js the stand of respondent that [oree majeure
conditions given above ¢ Prohibitions by NG'T' i year 2017 and 2019,
COVID-19 Pandemic cte affected the projeet completion,

l'orce majeure is a French expression which ranslages, literally. 1o
“superior loree”, 1o appreciate its nuances, Jurisprudence of the concepl
under the Indian Contraet Act, 1872 need 1o be elucidated. In the context
of law and business. the Merriam Webster dictionary states that foree
majeure usually refers (o “those uncontrollable events (such as war, labor
Sloppages, or extreme weather) that are not the fault of any party and (ha
make it difficult or impossible 10 carry out normal business. A company
may insert a lorce majeurc clause into a contract 1o absolve itsell [rom
lability in the event it cannot fulfill the terms ol 4 contract (or il
attempting 1o do so will result in Joss or damage ol goods) lor reasons
beyond its control”™. Black’s Law Dictionary defines oree Majeure as
lollows, “In the law of insurance, superior or irresistible [oree. Such
clause is common in construction contracts 1o protect the partics in the
event a part of the contract cannot be performed duc 10 causes which are
outside the control of the partics and could not be avoided by exercise ol
duc care. Typically, such clauses specifically indicate problems hevond
the reasonable control of the lessee that will excuse performance.™

In India, it is often referred (o as an “acl of God™. Various courts

have. over time, held that the term lorce majeure eovers not mercly aets
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of God. but may include acty of humans as well. The term “Foree
Majeure™ is based on the concept of the Doetrine of Frustration under the
Indian Contract Act, 1872: particularly Scctions 32 and 56. The law uses
the term “impossible™ while discussing the frustration of a contract, i g
contract which becomes impossible has been [tustrated. In this context,
“impossibility™ refers 1o an unexpected subscquent cvent or change of
circumstance which lundamentally strikes at the root of the contract. In
the case of Alopi Parshad and Sons 1id vs Union of India, AIR 1960 SC
388 and the landmark Energy Walchdog and Ors. Vs, Central lileetricity
Regulatory Commission and Ors (20017) 2017 3 AWC 2692 SC. the
Supreme Court of India has catcgorically stated that mere commercial
onerousness, hardship, material loss, or inconvenicnee canmel constitile
Srustration of a contract. Furthermore, if it remains possible to fulfill the
contract through alternate means, then o mere intervening difficulty will
not constitute frustration. It is only in the absence of such alternate
means that the contract may be considered frustrated

Seetion 56 of the Indian Contracts Act (Agreement 1o do
impossible act) states that “a contract 1o do an act which, after the
contract is made, becomes impossible, o by reason of same event which
the promisor could not prevent, unlawful, becomes void when ihe et
becomes impossible or wnlawfil," 1t is the performance ol contractual

obligations that must become unlawlul/impossible. not the ability 10
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cnjoy  benelits under the contract. The Supreme Court in Inerpy
Watchdog and Ors. Vs, Central Llectricity Regulatory Commission and
Ors (2017) - 2017 3 AWC 2692 SC lent further insight into interpreting g
Foree Majeure situation i.¢

. Fivents beyond the reasonable control ol one party should nol
render that party liable under a contract lor performance, il that event
prevents the party’s performance:

. The language of the agreement relating to duty 10 mitigate, best
cllorts. prudent man obligations 10 nevertheless perform cte.. will all be
taken into consideration in understanding the partics’ intent:

. lForce majeure events must be unforesecable by both parties:

. The requirement o put the other party on notice must be met with
il'the contract provides for notice requirements: and

. Burden of proof rests with the pariy relying on the defense of
Jorce majeare for its inability to perform the obligation.

[n the present case, duc to the various decisions ol the Government ol
India and the Government of Haryana Authority, force majenre may be
accepled for the period ol Covid i.c 9 months. Relerence is matde 1o
Advisory issued by Authority in its 93" meeting held on 18.05.2020
wherein time period of 6 months 25.03.2020 o 24.09.2020 was
considered as foree majeure being natural calamity affecting the whole

world and extension of three months. Le. 01,04.2021 1o 30.06.2021 due to
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second wave of Covid-19 was considered as loree majeure by the

Authority in its meeting held on 02.08.2021. [lowever, with respeet 1o

other events, the respondent has fajled to even discharge his fundamental

burden of proof as outlined by the Hon"ble Apex Court, On the contrary,

the facts given by the Respondent are themselves contrary o his own

arguments. For example, the construction ban was only for 5 days ic

OLTL2019 1o 05.11.2019, 1low the events other than Covid prevented the

Respondent from discharging his obligations has not been explained af

all. ' Mere pleading of foree majeure conditions without [ulfilling its
obligations, cannot be allowed as discussed above,

Therelore. the Authority holds that the onl v foree majenre condition

accepted in this ecasce is Covid- for 9 months. i.c. 25.03.2020 10 24.09.202()

and 01.04.2021 1o 30.06.2021. Covid-19. however. did not in any way

enhance the date of handing ol possession which is 09.06.2017 as

mentioned by the Complainant. Nevertheless., Covid caused subscquent

delay in completion. Therelore. a time period of 9 months is (o be

excluded from any delay interest calculation.

35, Factual matrix of the case is that a unit was booked in the project being

developed by the respondent no. 1 namely “Park Flite Floors™ siluated at Sector

7510 85, l'aridabad, |laryana by original allottees in the year 2009, Allotment of

unit no. P-05-FF having arca 1418 sq. L was issued in Tavor ol original allotiees

on 24.12.2009. A builder buyer agreement was exceuted between both the
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original allotiee and respondent no. 1 on 09.06.2010 and in terms of il. the
possession of the unit was (o be delivered within a period of 24 months, ., tpto
09.06.2012. An amount of Rs 33,69,467/- has been paid by the complainant
against the basic sale consideration ol Rs 25,56.002/-,

36, As per elause 2 of addendum of the agreement possession ol the unit
should have been delivered within a period of (24) months from the date of
buyer agreement or on completion of payment of 35% ol BSP alongwith 20%
EDC and IDC by the purchaser whichever is later. Since. date ol completion of
payment of 35% of BSP alongwith 20% 1{DC and 1DC by the complainant has
not been disclosed by the respondent no. 1. so taking 24 months from date of
agreement. the deemed date of possession comes (0 09.06.2012.

37. Respondent no. 1 has stated allotment of unit was terminated  vide
lermination letter dated 15.05.2023. However, il is pertinent 1o mention herc
that same stands restored as per respondent’s own version in para 36 of written
stalement. Hence, no adjudication is required on this issuc.

38, Authority observes that alier o lapse ol 10 years, respondent no. 1 has
olfered possession of unit on 21.11.2022 along with additional demand of
Rs 13,11,017/- (inclusive ol stamp duty charges of Rs 4.28.000/-). Complainant.
has challenged the illegal demands raised along with said ofTer of possession at
the time of oral arguments. In this regard, it is observed that the complainant
had opted lor a construetion linked plan and had paid more than basic sale price

upto year 2019 itscll. Since the delay caused is attributed o the respondent. it
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cannot. burden the complainant with (he charges/taxes cle. which were not
applicable at the time of deemed date ol possession.

39. With regard o the contention ol the complainant, (he Authorily hay

carclully examined the statement of account issued along with offer of

possession dated 21.11.2022 and observes as follows;

With regard to the cost escalation charges oI 286,965/~ . it is obscrved by
the Authority that the deemed date ol possession in captioned complaint is
ascertained as 09.10,2012. Respondent no. 1 has issued an offer of
possession (o the complainant on 21.11.2022 after a gap ol more than 10
years. Cosl cscalation charges, though a mentioned clause in the floor
buyer agreement. are unjust at this stage since there has been o huge delay
in ollering posscssion. and any cost increase. was due (o the respondént”s
lailure 10 complete the project on time. Cost escalation charges are
typically justified when there are unforescen Inereases in construetion
costs during the stipulated period of construction of projeet, but in this
case, the deemed date of delivery of possession had long passed and the
delay was solely caused by the respondent, making it unlair (o pass the
burden of escalated costs onto the complainants. The complainant. having
alrcady endured o 10-year delay. should not be penalized with cost
escalation charges [or a delay that was entirely the fault of the respondent.
herefore, demand raised by the respondents on account of cost escalation

charges be set aside, ‘71,/
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With regard 10 the demand raised by the respondent on account of club
membership  charges of 2 50.000/-. Authority observes that  club
membership  charges can only be levied when the club lacility is
physically located within the project and is fully operational. In this case.
it is essential to note that the Occupancy Certilicate (OC) for the oor has
been  obtained by the respondent on 07.06.2022.  [However.  no
documentary evidence has been [iled on record 10 establish the fact that
facility of elub is operational at site, Complainant has submitted that the
proposed club has not been construeted (il date, Respondents have not
placed any document/photograph to negate the claim of the complainant,
This situation makes it clear that (he promised club facility is non-existent
at this stage. and the demand for ¢lub charges is wholly unjustilied, Sinee
the club is not present in the project in question and the demand for ¢lub
charges is being made without any substantiated basis, the demand raised
by the respondent on account of ¢lub charges is also set aside. However.
respondent will become entitled (o recover it in future as and when &
proper club will become operational at site.

With regard 1o the demand raised by the respondent on account of GS'I..
Authorily is of the view that the deemed date of possession in this case
works out to 19.10.2012 and charges/laxes applicable on said date are
payable by the complainant. Fact herein is that GS1 came into foree on

0LO7.2017, i.c. post deemed date ol possession, The delay caused in
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delivery ol possession has alrcady been attributed on the parl of the
respondent’s.  In case  (he respondent had  timely completed  the
construction of the project. then the GST charges would not have come
into force. Therelore, the complainant is not liable to pay GS'T Charpes,
With regard 10 demands raised on account ol Lleetricity  connection
charges and Eleetrification and STP charges it is observed that vide
clause 1.5 sub-clausc *gi' and J7 of the buyer's agreement dated
09.06.2010 the complainant had agreed to pay these charges 1o the
respondent. Since these charges are in consonance with the huver’s
agreement. the complainant cannot shy away from their obligation of
making requisite payments. 1lence. these charges are payable by the
complainant.

With regard (o demands raised on account of EDCADIC charees. it is
observed that these charges are in consonance with the terms of the
agreement as per clause 1.5 and henee are payable on the part of the

complainant.

I'he Tacts set out in the preceding raragraph demonstrate that, admitedly.
P 2 sl ;

the delivery of possession of the booked unit has been delayed beyond the

stipulated period of time, As per para 36 of this order, respondent should have

delivered possession of the floor by 09.06.2012. However. the respondent no. |

lailed to construet the projeet and deliver possession ol the booked Noor by the

stipulated date. An offer of possession was issued (o the complainant on
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21112022, Along with said offer of possession respondent had issued
detailed statement of account of payable and receivable amounts which has
been challenged by the complainant on account ol several discrepancies that
have been already adjudicated in para 39 of this order. Said oller ol possession
was a valid offer ol possession duly issued after receipt of neeuption
certificate on 07.06.2022. There was o impediment in the complainant having
accepted the same, Admitledly there has been an inordinate delay in delivery
ol possession but the complainant wishes o continue with the project and take
possession. In these circumstances. provisions ol Section 18 ol the Act clearly
come into play by virtue of which while exereising the option o' taking
possession ol the booked [oor. the complainant is also entitled (o receive
interest from the respondent o account of delay caused in delivery ol
pussession [or the entire period of delay till a valid offer of possession is issucd
Lo the complainant,

41. As such, the complainant has stepped into shoes of original allottees vide
nomination dated 17.04.2013. It is the argument ol respondent that complainani
being subsequent allottee is entitled 10 delay interest. il anv, [rom date of
nomination not the date of buyer agreement, Considering facts and submissions
ol record, it is observed that the complainant/subsequent allotiee had purchased
the unit alter expiry of the due date of handing over possession. |lerein. the
Authorily is of the view that subsequent allottee cannot be expected W wait for

any uncertain length of time to take possession. liven such allotees are wailing
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for their promised lats and surcly, they would be entitled 1o all (he relicls
under this Act. It would no doubt be fair to assume that the subscquent allottee
had knowledge of delay. however, to atiribute know ledge that such delay
would continue indefinitely, based on priori assumption, would not be justilied.
Relymg upon judgment dated 22.07.2021 passed by Ion'ble Apex Court in
Civil Appeal no. 7042 of 2019 Mys Lawreate Buildhell Pyt 1id vy, Charanjeet
Singh, wherein it was held that reliel of interest on refund. enunciated by the
decision in Raje Ram (supra) which was applicd in We, Commander Arilur
Rehman  (supra) cannot be considered good law and  has held that the
subsequent purchaser/respondent had stepped into the shoes of the original
allotiee, and intimated 1aurcate and others (builder) about this faet in April
2016. the interest of justice demand that the interest at least from that date
should be granted, in favour of the respondent.

42, Therelore, in light of Laurcate Buildwell judgment, the Authority holds
that in cascs where subsequent allottee had stepped into the shoes ol original
allottee alier the expiry ol due date of handing over possession and belore (he
coming into force of the Acl the subsequent allottee: shall be entitled 1o
delayed possession charges w.e.f (he date ol entering into the shoes ol original
allottee i.e. nomination letter or date ol endorsement on the builder buyver's
agreement. whichever is carlier,

43, Therelore. the Authority hereby coneludes that the complainant is entitled

lo receive delay interest for the delay caused in delivery ol possession from the
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date of nomination j.c 17.04,2013 1ill the date of valid offer ol possession i.e
2LTL20220 However, interest shall not be charged for the period of 9 months
as diseussed in para .11 that covers (oree majeure conditions,

44, In the present complaint, the complainant intends o continue with the
project and is secking delayed possession charges as provided under the proviso
to Section 18 (1) of the Act, Section I8 (1) proviso reads as under:-

IS () I the promoter fails to complete or is unable to give possession
of an apartment, plot or huileing-

Provided that where an alloitee does not intend 1o withedven fron
the project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate o may he
preseribed

45, As per Seetion 18 of the RERA Act, interest shall be awarded at such Fie
as may be preseribed. The definition of term *interest” i defined under Section

2(za) ol the Act which is us under-

(za) "interest” means the rates of interest pavahle by the promoter or
the allotiee, as the case may he,

Fxplanation ~I'or the pirpose of this clase-

(i) the rate of interest chargeable Srom the allottee by the promoter. in
case of default, shall be equal to the rate af interest which the
promoter shall be liable to pay the allotiee, in case of default;

(1) the interesi pavable by the promoter 1o the allotiee shall he from
the date the promoter received the amount or any part theveof till the
date the amount or part thereof and interest thereon is refinded, and
the interest pavable by the allottee to the promoter shall be from (he
date the allottee defaults in payment to the promoter tifl the daie it is

ptiel;
b
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46. Rule 15 ol HRERA Rules, 2017 provides [or presceribed rate of interes

47.

48,

which is as under:

“Rule 15: "Rule 13, Preseribed rate of interesi- (Proviso o section | 2,
section IS and sub-section 14) and subsection (7} of section 19 { (1) For
the purpose of proviso to section 12! section 18, and sub sections (4}

and (7) of section 19, the "interest at the rate prescribed” shall be he
State Bank of India highest marginal cost of lending rate +2%:

Provided that in case the State Bank of India marginal cost aof lendine
rate (MCLR) is not in iise, it shall be replaced by such benchmark
lending rates which the State Bank aof India may fix from time to time for
lending to the eeneral public”

Consequently, as  per website of the State Bank ol India, ..
https://shi.co.in, the highest marginal cost ol lending rate (in short MCJR)
as on date e 22.01.2026 is 8.80%. Accordingly. the preseribed rate of
interest will be MCLR + 2% i.c. 10.80%.
Henee,  Authority  dircels respondent o pay  delay interest 1o the
complainant for delay caused in delivery ol possession at the rate
prescribed in Rule 15 of Haryana  Real Fstate  (Regulation and
Development) Rules, 2017 i.¢ at the rate ol SBI highest marginal cost of
lending rate (MCLIRY 1 2 % which as on date works out 10 10.80%, (8.80%
2.00%) Irom the date of nomination till the date ol a valid offer off
possession, Le. 17.04.2013 to 21.11.2022 minus the force majeure period

ol COVID-19 period, i.c. 25.03.2020 to 24.09.2020 and 01.04.2021 10

30.06.2021.

b
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49, Authority has got caleulated the interest on total paid amount as per detail

given in the table below:

P = ——e
Sr. | Principal Deemed Interest Acerued Gl 21.11.2022
No. | Amount date of {in ¥) excluding force majeure period
(in ¥) [HIssession
or dale of | o e s o
payment | 17042013 or | 25.03.2020 25092020 | (1 A4.2021 | 01.07.2021
whichever date of to to {0 to
is later payment 24.09.2020 | 31.03.2021 30.06.2021 21.11.2022
whichever T
later lo
24.03.2020
Lo 740044, | 17.04.2013 1105293 Nuinterest 82003 No interest 222018
15
2| 3448590 | 26.03.2016 418979 Noyinterest [T 8] NO interest 31939
§
F 2322278 | 13.04.20106 YA B Nainterest 12365 Nointeresi A3477
d. 330000 | 28032017 113193 No interest 19471 Nointerest 52713
5000 2904431 | 29032017 9417 No interest 1621 No interest A3Rv
6. 1 3.69.725.2 | 28.06.2018 649577 Mo interest 20567 My interes AN
|
T 2896579 | 06.11.2018 43282 WO interest 16113 N interesi d3023
i
5. 2.89.659 | 03.12.2019 Q6835 No interest 16113 MO interest 43625
Tot | 33.69.467. No interest No interest
al: 74/- — L ——
Total Rs 22,849,172/~ f

I. DIRECTIONS OF THE AUTHORITY

50. Hence. the Authority hereby passes this order and issues lollowing

dircetions under Section 37 of the Act to ensure compliance ol oblipation

T
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cast upon the promoter as per the funetion entrusted (o the Authority under

Seetion 34(1) ol the Act ol 2016:

L. Respondent no. 1 is dirceted 1o handover actual  physical
possession ol unit within next 45 days to the complainant along
with statement of account issued in compliance ol dircetions
passed in this order incorporating therein delay interest caleulated
above in table mentioned in para 49,

it.  Complainant is also dirccted 1o aceept the possession within next
30-days ol receipt of offer alongwith payvment ol outstanding due
amount. il any,

. The respondent shall not charge anything from the complainant
which is not part of the agreement (o sell,
51, Disposed of, I'ile he consigned to record room alier uploading on the

website ol the Authority,

DR. GEETA RATHEFE, SINGH
IMEMBER|

R N T T LT T T T, -

NADIM AKHTAR
IMEMBER|

FadsammseE

PARNEET S. SACIHIDEV
[CHAIRMAN]|

“*Separate order containing dissenting view is attached below:
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I. We, the undersigned have the privilege of going through the order authored
by Hon'ble Chairman and are in complete agreement with the lindings on all
Issues except exemption on account of force majeure and delay interest in
captioned complaint,
<. Respondents have pleaded that deemed date of possession was subjeet to the
lorce majeure events such as NGT Bans and COVID-19. Datails ol said

events have been summarized in the table below:-

| Sr. No. | DL‘IdI!b ol Ban on Construction Duration/Time Period ‘
s Order dated 19.07.2016 passed by | 30 days

| NG |

2, Order dated 07.11.2017 passed by | 90 days |

I
Lnvironment  Pollution (Prevention |

and Control) Authority
3 Order dated 01.11 2019 passed by | 4 days
Environment  Pollution (Prevention |
and Control) Authority !
4. Order dated 04.11.2019 passed by | 102 days
Hon'ble Supreme Court in M.C .Mehta |
vs Union of India
Nationwide lockdown in order to curb | 184 1103 days-287
COVID-19 w.e.f 25.03.2020 to days
24.09.2020  and  second wave of
COVID-19  wel 12042021 lo
24.07.2021 |
Total=513 days |

Ly

Deemed date of possession in the present case is 09.06.2012. Therelore.

question  arises  for determination as to  whether any  situation  or
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circumstances which could have happened afier 1o this date, due 1o which
the respondent could not carry out the construction activitics in the projeet
can be taken into consideration? Also to look at the aspect as 1o whether the
said situation or circumstances were in facl beyond the control of the
respondents or not? There is delay on the part of the respondents and the
various reasons given by the respondents such as the NGT order, Covid
outbreak cte. are not convincing enough for two [old reasons, lirstly, as
respondents had claimed that NGT orders passed in year 2016.2017 and
2019 have been one of the cause for delay in construction activity of the
project. It is pertinent to mention here that respondents herein are in business
of real estate sector and are well aware of fact that certain bans on
construction activity of the project duly hampers the construction progress al
site. The deemed date of possession has been provided by respondents
considering all such factors, Morcover, any cvent that subsequently oceurred
in the year 2016 could not have hampered the deemed date/construction
work that was to be completed till the year 2012, Sccondly, respondents
himsclf had promised to deliver possession of unit 1o complainant by
09.06.2012 $0 any delay il"has occurred during completion of apartment. the
respondents cannot burden i upon complainants. Complainant is not at fault

for trusting respondents by depositing the amount (o respondents in return of
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delivery of possession of unit. Therefore, now, the respondents cannot be
allowed to take advantage of the delay on their part by claiming the delay in
statutory approvals/directions.

As far as delay in construction due o outbreak ol Covid-19 is
concerned, Hon'ble Delhi [Tigh Court in casc titled as MA Halliburton
Offshore Services Ine, vs Vedanta Ltd & Anr. bearing OMP (1) (Conn,)
No. 8872020 and 1. A4.5 3696-3697/2020 dated 29.05.2020 has observed that:

09, The past non-performance of the contracior el be condoned
due to Covid-19 lockdown i March, 2020 in India. The contracte was in
breach since september, 2001 9. Opportunities were given to the contractor ro
cure the same repeatedly, Despite the same, the contractor could 100
complete the project. The outhreak of pandemic cannot be used as an CNCHAC
Jor non-performance of a contract for which the deadline ey muclr hefore
the outhreak itself.

The respondent was liable o complete the construction of the project and
the possession of the said unit was to be handed over by September, 2014
and s claiming  the henefit of lockdown which cenme it effect on
23.03.2020, whereas the due date of handing over possession was mueh
prior to the event of outbreak af Covid-19 pandemic, Therefore, Authorin: iy
of view that outbreak of pandemic cannot he used CXCUSEe for non-
perfornance of contract for which deadline was much before the outhreak

itself. ™
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Morcover, the respondents have not provided the construction status ol unit
In question with [latest photographs on record 1o support the fact that
respondents have (ulfilled their obligations and complainant is shying away
[rom hig duties/obligations. In the Same lerms, it is a mere submission by
respondents that complainant did not honour demand letiers on time as no
demand in particular has been pin pointed to establish i So, the plea of
respondents to consider foree majeure conditions towards delay caused in

delivery of possession is without any basis and the same 18 rejected.

4. In view of aforesaid observations, the complainant is entitled 1o delay
interest ranging from date ol nomination (17.04.2013) 1o the date of valid
oller of possession, i.¢ offor made after obtaining, occupation certificate from
the competent authority (21.11.2022) in terms o' Rule 15 of 1IRIRA
Rules, 2017, Caleulation ol delay interest is incorporated in the table below:

Sr. No. Principal Date of nomination or ] Interest Accn-m{l
Amount date of payment till 21.11.2022
(in ) whichever is Iater (in )
l. 14,74,144.15 17.04.2013 15,29,265
2, 3.44.859.16 26.03.2016 248,163 )
£ 2.22.278 13.04.2016 1.58,769
4. 3,350,000 28.03.2017 2.13.8535
5 29.144 31 29.03.2017 17799
0. 3,69,725.2] 28.06.2018 1,75,912

Page 4of 5



¥ | 2,89,657.9] 06.11.2018 T 1,26,589
8. 2,89,659 03.12.2019 92:99.2
Total: 33,69,467.74/- 25,63.344/-

5. Accordingly, parties are directed as follows:-

Respondent no. 1 is directed to handover actual physical possession of
unit within next 45 days to the complainant along with statement ol
account issued in compliance of directions passed in this order
incorporating  therein delay interest calculated above in table
mentioned in para 4.

Complainant is also directed 1o accept the possession within next 30
days ol receipt ol offer alongwith payment of oulstanding  due

amount, il any.

6. With the aforesaid directions, the case stands Disposed of. Iil¢ he consigned

to record room after uploading on the website ol the Authority.

.

DR. GEETA RATHEE SINGH NADIM AKHTAR
IMEMBER] [IMEMBER|
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