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PBEFORE THE HARYANA REAL ESTATE REGIJLATORY

AUTHORITY, GURUGRAM

Complaint No. : 223 of 2018
Date of Institution : 03.05.2018
Date of Decision : 19.06.2078

Mr. Tarun Mendiratta
R/o H.No .2 /334, Subhash Nagar,

New Delhi-11,0027.

Versus

M/s ERA Landmarks Ltd.

(Now: M/s ADEL Landmarks Ltd.)

Office Address: Tower 1, C-5 6/41,
Near Amrapali, Sector 62, Noida,

Uttar Pradesh.

CORAM:
Dr. K.K. Khandelwal
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Shri Ajay Kumar
Shri Manoj Kumar

Advocate for the cortPlainant
Advocate for the res:ondent

ORDER

C,lmplainant

liespondent

Chairman
Member
Member

A complaint dated 03.05.2018 was filed under Section 31 of

the Real Estate [Regulation & Development) A:1, 2016 read

with Rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules, zotT by the complainattt, Mr' 'l'arun

Mehndiratta, against the promoter, M/s ERA Li ndmarks [,td.

[Now: M/s ADEL Landmarks Projects Ltd.), on account of
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violation of clause 10.1 of the Builder Buyer Agreement

executed on23.07.2013 in respect of apartment lescribed as

below for not handing over possession on the rlue date, 23

fanuary 2OIB which is an obligation under sectiorr 11[ )(a) of

the Act ibid.

2. The particulars of the complaint are as under: -

Name and Iocation of the Project "Cosmoci.y-3"
Gurugran r.

Flat/Apartment/Unit No.

Registered / Not

Total consideration amount as Rs.57,3 3,7501-

r asreement dated 23.0720t3
Total amount paid by the
complainant till date

Rs,26,80, 126l-

Date of delivery of possession as

per Builder Buyer Agreement

[54 Months from the date of

23 Januar y 201,8

execution of the BBA

Delay of number of years f 4 months 28 days.

months/ days till date

Penalty Clause as per builder
buyer agreement dated
23.07.201.3

fcir*" ios ol thc
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csM3/10
floor, Blo,

Not Regis
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Agreeme:t r.c th t:

developer may ternlinatc
this agreement

thewhereupon
develope rs liability shall
be limitt d to the refund
of the amounts paid by
the allottee with simPle
interest '@ 9o/o per annum
for the period such

amounts were lYing with
the dev eloper and the

| {qvelopt. inrtt not bc
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this agree ment in which
event t re developer
agrees to pay
compensa:ion @ Rs.10/-
per sq. fl. of the supcr'
area of the said unit per
month fol the period of
such del;ty beyond 60
months.

3. The details provided above have been checked on the basis of

record available in the case file which has been trovided by

the complainant and the respondent. A bu lder buyer

agreement is available on record for the aforesairi apartment

according to which the possession of the samr was to be

delivered to the complainant by 23,d fanuary 2018. The

respondent company has not delivered the po;session till

19.06.2018, Neither they have delivered the posscssion of the

said unit as on date to the purchaser nor have terminated the

said agreement whereupon the developers liabi ity shall be

Iimited to the refund of the amounts paid by the rrllottee with

simple interest @ 9o/o per annum for the period srLch amounts

were lying with the developer and the developer shall not be

liable to pay other compensation or not to te:minate the

Agreement in which event the developer agr ees to pay

Fi;,
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compensation @ Rs.1,0/- per sq. ft. of the supel.area of the

said unit per month for the period of such dela l beyond 60

months as per clause 10.8 of builder buyer agreJment dated

23.07 .2013 ,

Taking cognizance of the complaint, the authority issued

notice to the respondent for filing reply and for appearance.

The respondent appeared on 05.06 .2018. The c rse came up

for hearing on 05.06.2018 and 19.06.2018. Tte reply has

been filed on behalf of the respondent on 05,06 2018 which

has been perused. The complainant filed the :ejoinder to

rebut the reply filed by the respondent in which the

complainant reaffirmed the contentions given in the

complaint.

During hearings, oral arguments have been advarrced by both

the parties in order to prove their conte rtions. 'l'he

complainant submitted that the respondent mis:rably failed

to hand over the possession of the said unit within the

stipulated time. The complainant also submitted that till date

no construction work has started on the aforesaic site.

The respondent contended that the parties are bound by the

terms and conditions of the Builder Buyer Agreement and in

case of delay in handing over possesston necessary

5.
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provisions for payment of compensation to allotlee has been

incorporated therein and any relief sought beyor d the terms

and conditions of BBA are unjustified. 'l'he responcent further

submitted that 150/o development work has beetr completed

and the project is still under progress and the re spondent is

considering to get the project registered und:r the Real

Estate (Regulation and Development) Act, 2016.

As per clause 10,1 of the Builder Buyer Agr,:ement, the

possession of the flat was to be handed ovel' within 54

Months from the date of execution of the bu ilder buyer

agreement [with a grace period of 6 months) or grant of all

statutory approvals, whichever is later. The clau:re regarding

the possession of the said unit is reproduced belo'v:

"10.1 Possession and use

It is understood and agreed between the parti,ts that
based on present plans and estimates and subject to all
just exceptions, the developer contemplat es to
give/offer possession of unit to allottee(s) witkin 54
months from the date of execution of the buyers
agreement (with a grace period of 6 months) ot' qront
of statutory approvals, whichever is late, unles.; there
shall be delay or failure due to force n ajeure
conditions and reasons mentioned in the agrezment.
The said delivery date is subject to force n ajeure
events or governmental oction/inaction or rlue to
failure of allottee(s) to pay in time the price of t,te said
unit along with other changes and dues in acco'dance
with the schedule of payments or any other act vity of
the allottee(s) deterrent to the progress ,f the
complex/project/residential colony. The allottr e[s] is

Complaint No. 223 of 201,8
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not entitled to lease out the said unit till execttion of
formal and proper sale deed/ conveyqnce deed and
handing over of possessron to the allottee(s)."

Accordingly, the due date of possession was 23 Jirnuary 2018.

As per clause 10.8 of builder buyer agreelnent, if the

construction and development of the said complex is

abandoned or the developer is unable to givr: possession

within 60 months [including grace period of 6 nronths) frotn

the date of execution of this agreement, the developer may

terminate the said agreement whereupon the developers

liability shall be limited to the refund of the amc unts paid by

the allottee with simple interest @ 9o/o per ar num for the

period such amounts were lying with the develrper and the

developer shall not be liable to pay other compensation or

not to terminate the Agreement in which event the deve loper

agrees to pay compensation @ Rs,10/- per sq. ft. of the super

area of the said unit per month for the period ,rf such delay

beyond 60 months is held to be very nominal and unjust. The

terms of the agreement have been drafted misr hievously by

the respondent and are completely one sided a; also held in

para 181 of Neelkamal Realtors Suburban Pvt Ltl Vs. UOI and

ors. [W.P 2737 of 2017), the Bombay HC bench held that:

"...Agreements entered into with individual
purchasers were invariably one sided, standcrd-format
agreements prepared by the builders/devel')pers and

which were overwhelmingly in their favour u'ith uniust

\1.
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clauses on delayed delivery, time for conveyar ce to the
society, obligations to obtain occupotion/ct,mpletion
certificate etc. lndividual purchasers had no scope or
power to negotiate and had to accept these -tne-sided

agreements."

B. As the possession of the flat was to be delivcred by z3,d

fanuary 20lB as per the clause referred above, lhe authority

is of the view that the promoter has failed to fulfil his

obligation under section 11(a)faj of the Real Estate

[Regulation and Development) Act, 2016, which is

reproduced as under:

"11.4 The promoter sholl-
(a) be responsible for all obligations, respor sibilities
and functions under the provisions of this Act or the
rules and regulations made thereunder or to the
allottees as per the agreement for sale, ot to the
association of ollottees, es the cose may be, till the
conveyance of all the apartments, plots or buil lings, as
the case may be, to the allottees, or the common areas to
the association of ollottees or the competent a'tthority,
as the case may be:

Provided that the responsibility of the promo er, with
respect to the structural defect or any other defect for
such period as is referred to in sub-section (3) af section
L4, shall continue even after the conveyance deed of'all
the apartments, plots or buildings, as the case rrtcty be, to
the allottees ore executed."

9. The complainant makes a submission before tlre Authority

under section 34 [0 to ensure compliance/obligations cast

upon the promoter as mentioned above.

Complaint of 201.8

34 A Function of Authority -
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To ensure compliance of the obligations czsf upon the
promoters, the allottees and the real estate agents under
this Act and the rules and regulations made th,treunder.

The complainant requested that necessary directions be

issued to the promoter to comply with the provisions and

fulfil obligation under section 37 of the A:t which is
reproduced below:

37, Powers of Authority to issue directions
The Authority may, for the purpose of discharging
its functions under the provisions of this Act or rules
or regulations made thereunder, r'ssue such
directions from time to time, to the promott rs or
allottees or real estate agents, as the case may be, as
it may consider necessary and such directions shail
be binding on all concerned,

10. As the promoter has failed to fulfil his obligrrtion under

section 11, the promoter is liable on demand to the allottee

under section 1B(1) to return the amount receivr d by him in

respect of the said apartment with interest at s uch rate as

may be prescribed, in case the allottee wishes to withdraw

from the project. Section 1B[1) is reproduced below:

"18.(1) lf the promoter fails to complete or is unattle to
give possessron of an apartment, plot or building,-- (a)
in accordance with the terms of the agreement fo,. sale
or, es the case may be, duly completed by the date
specified therein; or (b) due to discontinuonce (,f his
business as a developer on account of suspensit,n or
revocation of the registration under this Act or fo - any
other reason, he sholl be liable on demand tu the
allottees, in case the allottee wishes to withdraw from
the project, without prejudice to any other re,nedy
available, to return the amount received by hi,n in

Complaint of 2018
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respect of that apartment, plot, building, as tht, cese
may be, with interest at such rate as moy be prest.ribed
in this behalf including compensation in the man,ter os
provided under this Act:

Provided that where an ailottee does not intetd to
withdraw from the project, he shall be paid, Ly the
promoter, interest for every month of delay, tirt the
handing over of the possession, at such rate as may be
prescribed.

The complainant reserves his right to seek cc mpensation

from the promoter for which he shall mal:e separate

application to the adjudicating officer, if required.

In the present complaint, the complainant is seeking rcfr,rncl

of the amount paid along with prescribed rate of nterest and

intends to withdraw from the project. As per sect on 1B[1) of

the Act, complainant has made a demand to the lrromoter to

return the amount received by him in respect of the flat

allotted to him with prescribed rate of interest.

The authority has complete jurisdiction to lecide the

complaint in regard to non-compliance of obligations by the

promoter as held in simmi sikka v/s M/s EMAAR MGF Land

Ltd.leaving aside compensation which is to be decided by the

Adjudicating officer if pursued by the complainar t at a later

stage.

13. Keeping in view the present status of

intervening circumstances, the authorily is

project and

tht,view that

12.
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(Sam[F'Kumar)
Member

the promoter is duty bound to return the amounl

him along with prescribed interest as the project

complete. Therefore, the complaint is allowed.

received by

is only 1.5o/o

14. Thus, the Authority, exercising powers vested in it under

section 37 of the Real Estate [Regulation and Dcvelopmcnt)

Act, 2016 hereby issue the direction to the re;pondent to

refund the total amount received by the plomoter i.e.

Rs.26,80,1,26 along with prescribed interest @ 10.15 p.a.

within 90 days from the receipt of this order.

The authority suo motu takes cognizance under section 3 of

the Act ibid that the project is registerable but has not been

registered by the promoters and for thz t separate

proceedings will be initiated against the respondent.

The order is pronounced.

1.7. Case file be consigned to the registry.

15.

16.

!,

(Subhash Chander Kush)
Member

(Dr. K.K. Khandelwal)
Chairman

Estate Regulatory Authority, Gurug ram
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