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PROCEEDINGS OF THE DAY

Day and Date Thursday and 09.08.2018

Complaint No. 139/2018 case titled as Mr. (_}ul.shan Mehta
versus M/s Emaar MGF Land Limited

Complainant Mr. Gulshan Mehta

Represented through Ms. Srishti Girdhar, Advocate for the
complainant.

Respondent M/s Emaar MGF Land Limited

Respondent Represented Shri Ketan Luthra, authorized representative

through on behalf of the respondent-company with
Shri Ishaan Dang, Advocate

Last date of hearing 26.7.2018

PROCEEDINGS
The project is registered.
Arguments heard.

The authorized representative appearing on behalf of the
respondent made a statement that the delay in handing over the possession
to the complainant by them as they have not received requisite approvals
from the various authorities which are beyond their control. He has further
stated that the internal finishing work in the apartment is in progress and the
possession of apartment will be handed over upto October 2018 on receipt
of occupation certificate. The complainant has stated that the possession was
to be handed over on 15.10.2012 as per clause 13 of the Buyer Agreement
dated 15.1.2010 ( i.e. within 27 months + 6 months grace period =33 months)
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but the respondent has failed to give the possession on the due date. It means
that the construction of the project is almost completed and they shall offer
the possession of the unit to the complainant upto October 2018 so the
amount cannot be refunded to the complainant. The respondent is bound to
give interest at the prescribed rate i.e. 10.15% on the amount deposited by
the complainant for every month of delay from the due date of possession i.e.
15.10.2012 till the handing over the possession of the unit. If the possession
is not given on the date committed (October 2018) by the respondent then
the complainant shall be at liberty to further approach the Authority for the
remedy as provided under the provisions of the RERA Act. The complaint is

disposed of accordingly. Detailed order will follow. File be consigned to the

Registry.
Samir Kumar Subhash Chander Kush
(Member) (Member)
Dr. K.K. Khandelwal
(Chairman)
9.8.2018
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Eomplaint Nc. 139 of 201‘1

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint No. : 1390f2018
Date of Institution : 06.04.2018
Date of Decision 09.08.2018

Mr. Gulshan Mehta, R/o A-403 Hind
Apartments, plot no. 12, sector-5, New
Delhi.
...Complainant
Versus

M /s Emaar MGF Land Limited
Office at: 306-308, Square One, (-2, district
Centre, Saket
..Respondent

CORAM:

Dr. K.K. Khandelwal Chairman
Shri Samir Kumar Member
Shri Subhash Chander Kush Member
APPEARANCE:

Shri Sanchit Kumar Advocate for the complainant

Shri Ketan Luthra, legal
representative with Shri
Ishaan Dang Advocate for the respondent

ORDER

1. A complaint dated 06.04.2018 was filed under Section 31
of the Real Estate (regulation & development) Act, 2016 read
with rule 28 of the iHaryana Real Estate (regulation and

development) Rules, 2t by the complainart ( Mr. Gulshan
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Complaint No. 139 0f 2018

Mehta) against the promoter (M/s Emaar MGF land limited) on

account of violation of clause 11 of the builder-buyer agreement

executed on 15.02.2010 for unit no. EFP-26-0501 ir the project

“Emerald Floors Premicr” for not giving possessiorn on the due

date which is an obligation of the promoter under section 11 (4)

(a) of the Act ibid.

2. The particulars of the complaintare as under: -

1. Name and locat.n of the project | “Emerald Floors |
Premier” in sector 65,
Gurugram
2. Unit No. EFP-26-0501
3. Project area 25.499 Acres
4. Registered/ Noi I\w]stered Registered
5. DTCP license 06 0f 2008 |
6. iDateofbooking 1 15.11.2006 |
b Ege‘(ﬁvbiilcriu‘ E»u_\/crégreement | 15.02.2010 |
8. Total consideration ‘ Rs.88,31,591/-
9. !'Total amount ped by the \ Rs.84,05,732/- ;
complainant |
10. | Payment p]én Constructicn Linked
Plan
11. | Date ofdell':?er\/ uf possession. Clause 11 - 36 months
from date of agreement
{ + 3 months grace period
| l.e.15.05.2013
12. ’ Delay of numbici of months/ 5 years 2 months and 24
L \‘yeal‘s upto 09.04.2018 ‘days |
j 13. | Penalty claus - perbuilder Clause13( - Rs. 5/- per

| buyer agreemei.t Juted
\09082018

\ sq. ft. per month “

]
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3. As per the detuils provided above, which have been
checked as per record of the case file. A builder buyeragreement
is available on record tor Unit No. EFP-26-0501 according to
which the possession vl the aforesaid unit was to be delivered
by 15.05.2013. The promoterhas failed to deliver the possession
of the said unit to the comyplainants. Therefore, the promoter has

not fulfilled his commiticed liability as on date.

4. Taking cognizan: v of the complaint, the authority issued
notice to the respondent for filing reply and fcr appearance.
Accordingly, the respondent appeared on 15.05.2:018. The case
came up for hearing on 15.05.2018, 14.06.2013, 10.07.2018,
12.07.2018, 25.07.201% and 09.08.2018. The reply has been

filed on behalf of the respondent on 01.05.2018.
FACTS OF THE CAbE

. On 15/11/2009, the comyplainant booked a uni: in the project
named “Emerald Flours remier” in sector-65, Gurugram by
paying an advance amouint of Rs 5,00,000/- to the respondent.
Accordingly the complainantwas allotted a unit bearing EFP-26-

0501 on the 5t floor,

" On 15.02.2010, builder buyer Agreement wes entered into

between the parties v icrin as per clause 11, the construction
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Complaint No 139 0f2018

should have been completed within 36 months + 3 months grace
period from the date o:i cuecution of agreement. [However, till
date the possession ot the said unit has not been handed over to
the complainant despit 1naking all requisite payments as per
the demands raised by :he respondent. The complainant made
payments of all instaiments demanded by the respondent

amounting to a total ot s 34,05,732/-.

. The complainant even availed a housing loan of Rs 71,40,000/-
from HDFC bank in order to purchase the said unit and has been
consistently paying I-M!s to the bank. The said housing loan is
running at a floating rate of 8.6 % and accordingly the
complainant will have to pavatotal of Rs 25,24,350/- as interest

for home loan.

. The complainant sulbmitted that despite repeated calls,
meetings and emails scut to the respondent, no definite
commitment was showi: to timely completion of the projectand
no appropriate action was taken to address the concerns and
grievances of the compianiant. Complainant further submitted
that given the inconsistontand lack of commitment to complete
the project on time, the complainant decided to terminate the

agreement.
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As per clausc 132 of the builder-buyer agreement, the
company proposed tc han.i over the possession of the said unit
by 29.05.2015. The clause regarding possession of the said unit

is reproduced below:
“11 Possession

11(a)- ... the company proposes to handover the
possession of the suid winit within 36 months from date of
execution of buycrs aurcement. The allottee(s) agrees and
understands thatthe cinpany shall be entitled to a grace period
of three months, for upplving and obtaining the completion
certificate/ occupaticn certificate in respect of the unit and/or

the project.

ISSUES RAISED BY THi1 ¢ UMPLAINANT

Whether the respondcnt. . fiable to refund along with interest as
stipulated in clause 1.2(¢) on the total amount of Rs 84,05 732/

paid by complainant.

Whether the respondiit :5 liable to pay penalty as stipulated in

the agreement for delav i1 possession.
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Complaint No, 139 of 2018

RELIEF SOUGHT

To fully refund the amout paid by the complainart amounting

to Rs 84,05,732.

To provide the interest s per clause 1.2© of the agreement on
amount of Rs 84,05,7 7 t1.111 date of receipt till the date of final

settlement.

REPLY

The respondent st wd that the present complaint is not
maintainable in lun. r facts. The provisions of Real
Estate(Regulation anv  Development)  Act2015  are  not
applicable to the projec: 1.1 question. Application for occupation
certificate was made o1 30.06.2017 which is before the
notification of the Iiai-una Real Estate (Regulation and
Development) Rules 201 Thus, the project is not an ‘on-going
project’. The present ccinolaint is liable to be dismissed on this

ground alone.

The respondent . «nitted that the present complaint has
been filed seeking posse sion, interest and compensation for
alleged delay in deir ey possession and refund of the

apartment booked b: t! ¢ complainant. Thus it was further
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Respondent sulin:tied that the construction of the

project/apartment i .cstion stands completed and the

respondent had already pplied for the occupation certificate

and had been granted the ame for various towers including the

that in which the uiic of t1ie complainant is situated. However,

the fire NOC for this par. of the project is awaited from the

authorities.

ISSUES RAISED BY 1 SPUNDENT

L.

Whether pro i~ of RERA are applicable to the project

in question.

Whether this \athesivy has jurisdiction to try and decide

the present ¢ouipla ot

Whether comyptain. has been instituted in accordance

with the Act

Whether con:piaineat has defaulted in performance of his
obligations viider by er’s agreement dt. 15.02.2010

Whether the coapioant can demand possession without

1

making con.; 1ot avment for the same as per buyer

agreement.
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15. Arguments o toard and the Hon'tle Authority

recorded the said ubser uoiis=

a) Keeping in vieve the status of the project and assurance
given by the responident, it shall not be justified to allow
refund to the complaununt. However, respondent shall be
bound to give imtorstatthe prescribed rite on amount

deposited by the comolainant for every month of delay.

b) The respond. it 1.1 not be liable to pay penalty as

stipulated in the wg sement for delay in possession.

¢) The authority fs ~omplete jurisdiction to decide the
complaint in 1eaara o non-compliance of obligations by
the promoter leaviny iside compensatior which is to be

decided by ti fwdioating officer.

d) The Real Lsete (1ooalations & Development) Act, 2016
came into icrie on 01.05.2017 and orn that date the
respondent fri ot . -eived completion certificate from

the concernc.d tutlorities and thus the respondent was

under a legal oblipation to get the project registered with
this authoritv wilhin three months from 01.05.2017
which the respendent has failed to do so Further even on
this ground :ts 11 Ui authority has the jurisdiction to

adjudicate the ool complaint and farther to initiate
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actionagainst tii. 5 ondent as per the Act for their non-
compliance ol et their project registered under the

Act.

e) That the nicie iy of the application for part of the
project for vccup oy certificate by the respondent under
the sub-code 4,10 1 the Haryana Building Code, 2017
does not dissoive e liability of the respcndent from
getting their o oot reyistered with this authority and
moreover it the i hivihat the application itsel ffiled by the

respondent voas o o per the law.

f) Itisadmitted e oot spondentitself that the occupation
certificate vas oranted inadvertently as the fire NOC for
this part of the jcjestis still awaited from the authorities.
Therefore sinee i.¢ Gocupation certificate stands invalid
and the project v ot registered with the authority a

separate penal o cccding shall be instituted.

During the List ooy dt 09.08.2018, the respondent

stated that the projeciis it st complete and they shall offer the

possession of the wiit to tc omplainant upto October 2018,

Thus, keeping in vicv e <1atus of the project and assurance
given by the respondent, it hall not be justified to allow refund

to the complainant. [t wvever, respondent shall be bound to give
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interest at the prescribed rate on amount deposited by the

complainant for cvery month of delay.

. NS
(Samir Kum;.lr) (Subhash Chander Kush)
Member Member

(e Kl Khandelwal)
Cliairman
Haryana Real Ilsate Reoulatory Authority, Gurugram

Chairman

e

Member
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