.'llI — =
i | Lj 'LRER:‘L'-. Complaintno. 2277 of 2025 and

2 CURUGRAM 2272 of 2025

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Date of Order: 09.12.2025
NAME OF THE M /s Neo Developers Private Limited.
BUILDER
PROJECT NAME “Neo Sguare”
. Case No. Case title ' Attendance
No. |
1. | CRA22TTS2025 Sneh Lata Singh Eajinder Singh
V/S NEQ Developers Private-Limited {Complainant}
E. Krishna Das and
Dushyant Yadav
{ Respondent)
T | CRA2ZTL L2025 Rajesh Singh Rajinder bingh
V/5 NEQ Developers Private Limited {Complaimant)
E. Krishna Das and
Dushyant Yadav
{Respondent)
CORAM:
Shri Arun Kumar Chairman
Shri Phool Singh Saini Member
ORDER

1. This order shall dispose of the aforesaid 2 complaints titled above filed before
this authority under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (hereinafter referred as "the Act”) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (hereinafter referred as
“the rules”) for violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoeter shall be responsible for all its obligations,
responsibilities and functions to the allottees as per the agreement for sale /MOU

execuled inter se between parties,
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2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project, namely,
“Neo Square” Sector 109, Gurugram being developed by the same
respondent/promoter e, M/s Neo Developers Pvt Ltd. The terms and
conditions of the buyer's agreements/Moll and fulerum of the issue involved in
all these cases pertaing to failure on the part of the promoter to deliver timely
possession of the units in question, seeking valid offer of possession of the unit
along with assured return, waiver of fit out charges and other reliefs.

. The details of the complaints, reply status, unit no, date of agreement,
possession clause, due date of possession, total sale consideration, total paid and

amount are given in the table below:

Froject Name and Location "Neo Square”, Sector IU‘:if, CGurugram, Haryana
Nature of the project Commercial Colony
Projectarea 3.08 acriés
Occupation certificale 14.08.2024
[ L, ] _".:T:IIFI:IL'-.'l!'nl Unit Mo Dateof Assured return clawse T Toral sale
Mis, e Sl and area | execufion consideration
dhate ol filing admeasuring| of and amount
complaint iag‘remm:nl paid by the
| Forsale Complainant
| and Mol | | m—
1. CRAZ2TY 2025 Unit ma. BBA: E'qustﬂ-iﬂf.’ﬂ'ﬂﬂ S M
Priovimy Mo. 3 . o '
Snehlita Singh | PRA And 7 ek I 0 company  shall  pay o [PEZ0ALES
Wis MEQ [lisesr (page 27 of | monthiy retur of
Developers A S T complaint) e 20N an the fodal gmiount [a5 per paymrent
Private Limited recerved  with — gffrct  from nian at page no,
(page 330 of 20072016 gfter deduction of 53 of complaint)
T T L ; (M1 " b L i s
DO DA05 2025 eomplant) 0,07 2016 T or Souree, cevs pe oy obher
e Fevp which & e i prvible by
: e Alleticels) to. the Company
RR: 11.09.2025 (Page OF OF | Joy ™ wiie  bulance  sofe pP= - R
ompliaint}

cormsiderabion shalf |'.l|:'1||'}m:!.-'.|.'|r:'f:"|'1.-'|.' 120,450,

dhe Alfeer feres dan Pl Cimpaeny e |

crcocdanee with the Pavment |

Sehedule anmesed ox Annesure | V35 PO page no.
The monthly assured retarn shall (21 00 veply)

b i 0 the Allptiee (5] wntil
the commencement of the first
lease om the soid pait, This shall
be poid froom the effective date™
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l | (s per po mo 04 of the
| Compraint}. i !
CR/ITTZIINES | Privrity No. ?]EHA: Clause 04 of Mall TS e,
il 3
A 3™ floor PSOSTOM | e i cpeen . 1348688,
Jeilr g And | LR [y (as per page no:

VA5 NEQ - ranthily retuen of s 220000 an . :
Dsvedopers 250 5. L é-l_:f per FE%I: thie lfﬂl'.-;f amound recrived with 51 ol complaing)
Private [amited B 2 et from B50520T6 after
[.FE:EL‘I '?'tz o pomplant) | | dedaction of Tax at Sewrce, cess ._H._P o B3,
camplaing oroany obher vy which i due 1173938/
MLk ond pavable by the Allatiesfs] o |[as per page oo,
the Company and the bofance |63 of reply)
0TS sle vongideration shall By
puyable by the Allottess to the
Lemipany i gcoprdance with the
Payment Schedule annexed as
Annexnie-1 The - nresrthiy
assired varuen sholl e paid m
e Alloetew (2] wrbl  dhe
conrrrrenoiient wf thefivse fease
on the soid unit. This shall be
paid frowr thiedffeelive dafe”

DOF; OWL05Z025

RR: 11.09,2025

[page 36 of
complaint]

fAs per pge omye 68 ol Clhe
Complaini ]

i

e

Reliels sought by the complainant -

[hrect the Bespondent o pay Azsured BEetumns. @Rz 20 per-sq feel per month-amounting to Bs,
27.000/- [Rupees Twenty-Seven Thousand Only] for Commercial Unit Priority {Restanrant) No, 71-
Aoon 3 Toor, since July, 207 3Gl handing over the possession.

Todirect the Bespondent e pay thie interesfdelaved possession compensation as per RERA Act along
with thiinterest

Hestrains The Hespoodent feom enterng the lease deed with 3rd party without secking the consent.ol
thie Croamagslakicint.

Tor st asicle the posséer of the Respoidént toenter inta Léasy Beed or handing ower Ui posseéssibn bo
sdhird party, ) ,

To resteain the Respordent to charge snything not parct of the MOU and BEA which imcludes the
demuand of Development Ch :|_|_'gr;'._-:__.I-"I"I'Hr i_,1|.|1i}U|_‘{'.E.-::R-.. Fit-oul charges, inlerest et which was raised
vid demand letters dated 26.12,2024 or any other subsequent lefer,

Sot aside the illegal demand of VAT made by the Respondent vide lettes daved 220712020, 20.140.2020,
T 0002 T and 0.0 2001,

To zet aside the letter dated 2601220249 which hag raised iltegal demand of Fit out charges:

Restrain the Respondent from terminating or cancelling the Unit of the Complainant and te set aside
1R ool cated 10062022,

Declare that the endorsement made on pages after the Annexures in the BEA daled 20,07 20746 is
ezl anad vond.

10, Toexecute the Sale Deed and convey the unit in favour of the Complainant for the Unit immediately.

Note: In the table referred above certain abbreviations have been used. They are claborated as
follows:

Abbreviation Full form
boE Irates ool filinge of complaisg
BH& Builder Buyer's Agreemoent
o oMou Memorandum of Understanding
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AP Amount paid by the ullnm-n—-h
Tat Total Sale Considorition
HE Hephy received

4. The aforesaid complaints were filed by the complainant-allottee(s) against the
promater on account of violation of the builder buyer's agreement/Mol)
executed between the parties in respect of subject unit for not handing over the
possession by the due date, secking the delayed possession charges, assured
return, revoking illegal demands and setting aside the other charges like Fit-out
charges.

7. The facts of all the complaints filed by the complainant-allottee(s] are similar.
Out of the above-mentioned cases, the particulars of lead case CR/2277/2025
titled as Sneh Lata Singh V/S NEO Developers Private Limited are being tuken
mto consideration for determining the rights of the allottee(s) qua the relief

sought by them,

A.Project and unil related details.

6. The particulars of the project, the details of sale consideration, the amount paid
by the complainant(s), date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form;

CR/2277/2025 titled as Sneh Lata Singh V/S NEO Developers Private

Limited
5. Particulars Details
N.
1. | Name of the project Neo Square, Sector-104, Gurugram
2. | Projectarea 3.08 acres
3. | Nature of the project Commercial colony
4, | RERA Registered or not | Registered
Vide no. 109 of 2017 dated 24.08.2017
valid upto 22.02.2024
5. | DTCP License no. 102 of 2008 dated 15052008 valid upto
14.05.2025
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6. | Buyer's agreement 20.07.2016
(As per pg. no. 27 of the Complaint)

7. | Unit no. Commercial Unit Priority No. 71-A on the
34 Floor.
(As per pg. no. 32 of the Complaint)
8. | Unitarea admeasuring | 300 5q. FL.
(As per pg. no. 30 of the Complaint)

9. | Date of Moll 20072016
(As per pg. no. 61 of the Complaint)

10§ Possession clause The company shall complete the
construction af the seiied

Building /Complex, within which the said
space is located within 36 months from
the dute of execution of this Agreement or
from the start of construction, whichever
is later and apply for grant of completion/
Occupancy Certificate

11} Due date of possession | 20.07.2019

[(As per SC judgement)

12{ Assured return Clause Clause 4.

The Company shall pay a monthly assured
return of Rs.27,000/- an the total amount
received with effect from 20-07-2016
after deduction of Tax at Source and
service tax, cess or any other levy which is
tdue and pavable by the Allotteefs) to the
Caompany and the balance  sale
consideration shall be pavable by the
Allottee(z} to the Company in accordance
with the Payment Schedule annexed as
Annexure-I. The monthly assured return
shall be paid to the Alfottee{s) until the
commencement of the first lease on the
said unit. This shall be paid from the
effective date.

{As per pg. no. 64 of the complaint)
13| S5ale consideration Rs.13,50,000/-
[As per pg. no. 63 of the Complaint)
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14 Amount paid by the |Rs 13,52,438/-
complainant (As per demand letter pg. no.88 of the
Complaint)

15} Occupation certificate 14.08.2024
(As per DTCP site)

164 Offer of possession 26.12.2024
(As per pg. no. 92 of the Complaint)
17} Reminders for 14.02.2025, 26.12.2024,22.03.2025

payment/VAT/Fit-outs | [(As per pg. no. 58 of the reply)
of Rs. 12,39,000/-

B.Facts of the complaint.
7. The complainant has made following submissions in the compldint:

L

1.

That the director and employees of the company finally induced the complsint
o purchase the unit in their assured return plan wherein the company would
make the payment at the rate of Rs. 90 per sq. ft. per month for the area
purchased if full payments towards the unit are made by the complainant at
the time of booking or at the time of execution of memorandum of
understanding (MOU). Mr. Ashish Anand, director of the company, assured the
complainant that there would be no delay in making payment towards the
assured return  under any  circumstances whatsoever. under the
circumstances, the complainant booked a unit in the project after making the
entire payment towards basic sale price and taxes. The Respondent send a
letter dated 14.07.2016 confirming the receiving of booking and amount paid
by the complainant to the tune of Rs. 14,10,750/- and where the Respondent
states that the halance is Nil.

That complainant entered inte memorandum of understanding and builder
buyer agreement on 20.07.2016. Mr. Ashish Anand, Director of the company
explained the site plan wherein it was provided that the third Noor of the
building consists of restaurant and foed court, which is above the floors
consisting of retail stores. it was explained that the 3% floar would be solely
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iii.

dedicated to modern restaurants, lounge and food court. Mr. Ashish Anand,
director of the company again assured that there will be no delay in making
payment towards the assured return under any circumstances and the
property would be constructed and delivered within 36 months period from
entering of the mou since company has already entered into agreements with
hi_g brands such as pizza hut, McDonald’s, kfc, nike, inox cinema etc.

That the assured return would be paid till the property is not leased out. mr,
ashish anand, director, and its employees assured the complainant that the
project would be state-of-the-art and that the company had obtained all the
mandatory permissions/clearances to construct the project, which would be
constructed strictly in conformity with the sanctioned plan. In view of the
above assurance an impression was given to complainant that since the
project covers retails, food court, office, restaurant, cinema and hyper market,
the footfall would be higher in number than any other place which would
increase the value of the restaurant in future. Based on the above inducement
and assurance ol Mr. Ashish Apand, Director and the employees of the
company, the complainant purchased a space for restaurant on the third floor
and executed the memorandum of understanding and builder buyers
agreement dated 20.07.2016, having area admeasuring 300 sq. ft. super built-
up area at the rate of Rs. 4500/- per sq. fi. wherein commercial unit priority

(restaurant) no. 71-A was assigned on 2™ foor.

iv. That complainant paid a sum of Rs. 14,10,750/- (rupees fourteen lakh ten

thousand seven hundred fifty only) towards consideration of the Commercial
Unit Priority (Restaurant] No. 71-4, through two cheques 1.e., chegue bearing
no. 333215 dated 14.07.2016 (drawn on SEI bank) amounting to Rs.
10,000,000 /- and cheque bearing no. 232447 dated 14.07.2016 (drawn on 58]

bank] amounting Lo Rs.4,10,750 /- which were duly accepted by the comparny.
Page 7 of 50



: . HARER,L\ Complaint no, 2277 of 2025 and
- GU EUGM 22720l 2025 N

it was agreed under the MOU that a monthly return of Rs. 27,000/- (Rupees

Twenty-Seven thousand only) shall be payable as assured return from
20.07.2016.

v. The relevant clause of the Mol dated 27.04.2015 is reproduced hereunder for

the reference of this Hon'ble Tribunal:
“The Company shall pay a monthly assured return of BEs27.000 (Rupees Twenty-Seven
Thousand Only) on the total amount received with effect from 20072016 after deduction of
Tax at Source and service tax, cess or any other levy which is due and payable by the Allattee(s)
to the Company and the balance sale consideration shall be payvable by the Allottee(s) to the
company i accordance with the Payment Schedule annexed as Annexaee 1. The monthiy
assured return shall be paid to Allottee(s) until the commencement of the first lease on the
said wnit. This shall be paid from the effective date.”

vi. The respondent on 09.05.2017 sent an email and raised the cumulative
demand of Rs. 1,42,200/- towards EDC and 1DC for commercial unit priority
(restaurant) no: 71-Aon 3™ floor of the project.

vii. The complainant made the payment vide cheque bearing No: 333219 (drawn
on 5BI) dated 22.05.2017, The respondent issued a receipt dated 05.07.2017,

viii. The respondent raised the demand towards VAT amounting to Hs
67,500/- on 30.03.2017 for commercial unit priority (restaurant) no. 71-A.
The complainant has paid a sum of Rs. 67.500/- [Rupees Sixty-Seven
Thousand Five Hundred Only) through cheque bearing No, 333223 (drawn on
5Bl dated 10.05.2017. Subsequently, the respondent again raised demand
towards vat from complainant on several occasion for the same unit despite
the fact that the same was paid at the time of very first demand in 2017.

ix. That the mala fide intentions of the company also became conspicuous when
the company stopped paying any assured return as per mou and bba. this
unilateral decision of the respondent was sent to the complainant vide letter

dated 18.12.2019. such a unilateral decision made by the respondent is per-se
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tlegal and against the terms and conditions of the agreement entered between
the parties since the payment towards the assured return was integral part of
the agreement. the said stopping of assured return was made citing
restrictions under the rera act and guidelines. it was stated by the respondent
that 70% of the amount received from buyers must be deposited in a separate
account for construction and land costs, making itillegal for them to withdraw
funds for monthly interest cheques and therefore the assured return would be
adjusted at the time of possession. the respondent also sent a letter dated
16.01.2020 wherein the respondent has unilaterally acknowledged that the
assured return has been stopped and that the respondent would pay and
adjust the assured return of Rs. 27,000/~ at the time of possession,

[t aspires that the payment towards VAT which was made by buyers in 2017
has not been deposited with the concerned authorities by the respondent-
company and due to the said reason, the respondent-company is demanding
val again and again from the buyers with the sole intent of cheating the buyers
and gaining wrongfully from them. The respondent issued a letter dated
22.01.2020 to deposit the VAT amounting to Rs. 1,18,854/- for the unit.
Neither any explanation was given as to why the said amount was not included
earlier in March, 2017 when the payment was made towards the VAT nor any
explanation was provided. Hence, the demand for the VAT raised
subsequently are illegal per-se and liable to be set aside. The respondent also
sent reminder -1 letterdated 30.10.2020 for VAT payment of Rs. 1,29,431 /-
without any explanation as to the previous reminder and VAT payment made
by the complainant. The respondent again on 15.09.2021 send reminder-2
letter wherein again a different demand of Rs. 1,09,687 /- was demanded from
the complainant. yet another reminder -3 letter dated 30.0%.2021 for VAT

payment of Rs. 1,09687/- withoul any explanation was sent to the
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complainant. It is submitted that all these demands are bad in law as the
payment towards the VAT demand in 2017 was already duly made by the
complainant,

xi.. That on 01.10.2020 the respondent sent an email of notice of registration of
BBAand MOU. that the respondentalso sentan email for invitation for starting
the proceeding for assignment of lease dated 01.10.2020. 1t is submitted that
no lease assignment could have been entered into, as the Project was
incomplete at the relevant time, and the Unit could not have been leased out
prior to obtaining the completion certificate and occupation certificate, which
the respondent had not received at the time of sending the email dated
01.10.2020. Furthermore, the respondent’s claim that the unit has been leased
to a third parly responsible for making assured return payments is highly
unbelievable. [t 15 inconceivable that a third party, who had not received
possession of the unit, would have entered into an agreement with the
respondent for a project lacking a completion certificate and would begin
making payvments to the buyer without first generating rental income from the
unit.

xii. The complainant again felt cheated by the respondent after the ofter of
possession vide dated 25.02.2025, as in that notice it was falsely mentioned
that possession was offered dated 26.12.2024, whereas no such notice of offer
was ever sent by the respondent. the respondent is merely trying to cheat the
complainant with malafide intention and against the law. it is pertinent to
mention that the complainant wrote emails to the respondent vide dated
(09.003.2025 and 19.03.2025, but there was no response from the respondent’s
end.

xiii.  That further, the respondent on 29.06.2022 sent a letter of nutstanding

dues reminder wherein an amount of Rs. 1,38,931 /- was demanded lrom the
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XIV.

complainant wherein the respondent also stated that it will cancel the
allotment as, if the pavment is not made on or before 15.07.2022 and the
amount claimed was without stating the nature or basis of such outstanding
dues_the vague and baseless nature of this demand violates the law of the land
and thus is illegal and needs to be set aside. It is submitted that threatening
the complainant by stating that il the payment alleged due to the respondent
is not paid then the respondent would cancel and terminate the allotment of
the unit purchased by the complainant is also an attempt by the respondent to
use its dominant position. it is:submitted that the payment towards the unit
has already been done by the complainant and therefore the respondent
cannot cancel and or terminate the allotment of the unit,

The company has issued a demand notice and offer of possession via letter
dated 26.12.2024 stating that the occupation certificate {OC) has been
received and possession is now heing offered, subject to clearance of
outstanding dues which is to the tune of Rs. 5,55770/- and required
documentation. Despite previously committing to assured returns, the
company unilaterally stopped monthly payments and is now demanding full
payment for possession, warning that delays will incur holding charges, CAM
charges, and interest per the builder buyer agreement. The notice mandates
execution of a common area maintenance agreement before possession and
lists required documents, including identity proof, PAN card, NOC ([if
financed), and Power of Attorney (if applicable). Possession will only be
granted after payment. of stamp duty, registration charges, and other
applicable fees, raising concerns over the company's adherence to its financial
commitments. The company also sent reminder letter— 1 dated 14.02.2025 to
the complairant for payment of the alleged amount due against the

complainant.
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xv. That the original Annexure-1 for payment, annexed with the Mol dated

H

200072016, explicitly stated that at the time of offer of registration, the
company would charge IFMS, Registration, Stamp Duty, Other Charges as
applicable, and EDC+1DC (as and when demanded). However, the new demand
raised via email dated 26.12.2024 iz not in consonance with the original
Annexure-1 of the payment plan and is therefore illegal, null and void as the
company respondent cannot charge as to what is not included in the mou and
BBA. it is also submitted that the interest which is levied is bad in law as no
explanation with respect to the interest is not provided by the respondent as
to why such interest is being imposed on the complainant This email is
nothing but an attempt to unlawfully coerce the complainant into making an
illegitimate payment, which is contrary to the terms and conditions of the BBA
and the mou executed between the parties as these payments are nowhere

mentianed in the agreements signed.

i.Despite receiving the OC, the respondent failed to handover the possession as

well as convey the title of the property in favour of the complainant. further,
without paying the assured return pending since july, 2019, the respondent is
illegally demanding the money such as development charges, FTTH charges

by way of annexure- 1 of the demand letter dated 26.12.2024.

xvii.  Besides these illegal demands are raised by the respondent vide letter

dated 26.12.2024 wherein the builder without first conveying the property in
the name of the complainant proposed to lease out the unit to a third party
without the permission of the complainant and without even seeking the
consent on terms of the conditions for such lease deed. lliegal demand of fitout
charges of Rs. 12,39,000/- has been raised @Rs.3500/- per square ft. in order
to set off the assured return due and payable by the Respondent. Neither date

of commencement of the lease has been provided in order to enable the
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complainant to take the lease amount from the prospective lessee, Thus, it is
apparent that builder is exploiting its dominant position and without fulfilling
its promises directing the Complainant to obey by the reciprocal promises so
made, which can be avoided by the complainant. The respondent cannot force
its decision to direct the complaint to pay the fitout charges, since the same
are payable by the lessee who would install and get the interior done as per
its choice. The MoU and BBA does not compel the Complaint to make any such
payment. Hence, the lease deed as well as the fitout charges demanded by the
Respondent are liable to be set aside being illegal and heyond the terms and
conditions of the agreement.

xvill, That, respondent sent a letter dated 22.03.2025 wherein final reminder
has been given to the complainant to pay the amount of Bs. 5,69,098 /- which
is allegedly due against the complainant failing which the complainant has to
pay holding charges @Rs.10/- per Sg. Ft. per month. It is further averred in
the same letter that the respondent would cancel the allotment of the
complainant if the complainant fails to clear the outstanding amount.

xix. That the complainant is constrained to file the present complaint seeking the
payment of assured return at the rate of Rs. 90 per sq. feet amounting to Rs.
27,000 for Commercial Unit Priority (Restaurant) No. 71-A on 3™ floor
admeasuring 300 sq. feet, since July, 2019 till the handing over the
possession/ Lease out of the property after the completion of the construction.
The respondent may be directed to complete the project as promised to the
complainant and execute the sale deed in favour of the complainant with
respect to the restaurant space purchased by him. to set aside the illegal
demand of VAT by the respondent and compensation towards the delay in
completing the project. further, to set aside illegal demands which include

developmenl charges, FTTH, Labour Cess, Fit-out charges, interest etc., raised
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i contravention of Annexure -1 of the MOU dated 20.07.2016 signed by the

parties. Also to set aside the Fit-Out charges which is illegally been demanded
from the complainant. The complainant reserves the right to amend the
submission made herein, to produce documents and alter the prayer as and
when deem necessary or on the direction of this Hon'ble tribunal,

C.Relief sought by the complainant
. The complainant has sought the following relief{s):

1) To direct the Respondent to pay the interest/delayed possession
compensation as per RERA Act along with the interest.

Z2) Direct the Respondent to pay Assured Returns @ Rs. 90 per sq feel per
month amounting to Rs. 27,000/- (Rupees Twenty-Seven Thousand Only)
for Commercial Unit Priority (Restaurant) No. 71-A on 3™ floor, since July,
2019 till handing over the possession,

3) Restrain the Respondent from entering the lease deed with 3rd party
without seeking the consentof the Complainant.

4] To set aside the power of the Respondent to enter into Lease Deed or
handing over the possession to a third party.

5) To restrain the Respondent to charge anything not part of the MOU and
BBA which includes the demand of Development Charges, FTTH, Labour
Cess, Fit-out charges, interest etc. which was raised via demand letters
dated 26.12.2024 or any other subsequent letter,

6) Set aside the illegal demand of VAT made by the Respondent vide letter
dated 22.01.2020, 30.10.2020, 15.09.2021 and 30.09.2021.

7) To set aside the letter dated 26.12.2024 which has raised illegal demand
of Fit out charges.

d) Restrain the Respondent from terminating or cancelling the Unit of the
Complainant and to set aside the email dated 19.06.2022.
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9) Declare that the endorsement made on pages after the Annexures in the

BBA dated 20.07.2016 is illegal and void.

10) To execute the Sale Deed and convey the unit in favour of the
Complainant for the Unit immediately.

D.Reply by the respondent
9. The respondent has contested the complaint on the following grounds:

a) That the complainant with an intention of earning a lease rental and
assured return invested in the instant project, réquested the respondent to
allot a unit/space, admeasuring 300 sq. ft. super area in the project “neo
sguare’.

b) That, considering the request of the complainant, the respondent booked a
unit bearing priority no. 71A, on 5* floor, admeasuring 300 sq. fi. super
area.

c} Thereafter, the respondent made multiple requests to the complainant to
visit the office of the respondent for executing the builder buyer's
agreement and ether agreements/documents with respect to lease rental,
assured return etc. however, the complainant filed to come forward to.do
the needful.

d) That after much persuasion by the respondent, the complainant came
forward and executed the builder buyer's agreement on 20.07.2016.

£] Since, the complainant has invested in the project to earn assured returns
and lease rental by getting the unit leased out through respondent,
therefore a memorandum of understanding dated 20072016 was
executed between the parties, recording the lease grant rights in Bivour of
respondent, terms and conditions of payment of assured return and lease

rental, fit-out charges, ete.
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f) That since the building was completed way before the grant of the

orcupation certificate, therefore, prospective lessees were approaching the

respondent for taking the units in the project.

g) That the respondent was anticipating that the vccupation certificate would

be granted by the competent authority shortly, and leased out the subject
unit vide letter dated 01.10.2020, requested the complainant to forward to

complete the formalities with respect to leasing of the unit

h} The occupation certificate of the project was granted by the competent

1)

authority on 14.08.2024.

Thereafter, the respondent sent an offer of posséssion letter dated
26.12:2024, wherein the respondent requested the complainant to clear
the outstanding amounts payable against the unit

Despite receiving the offer of possession, the complainant failed to come
forward to complete the formalities of possession and payment of
outstanding dues. Therefore, the respondent was constrained to issue
reminders dated 14.02.2025, 25.02.2025 and 22.03.2025 reguesting the

complainant to do the needful.

k) That the respondent vides letters dated 30.10.2020, 15.09.2021 and

)

30.09.2021 requested the complainant to make payment of vat charges as
per the agreed terms and conditions of the MOLL
That the respondent vide letter dated 26.12.2024, requested the

complainant to make payment of the fit-out charges as per the agreed terms

and conditions of the MOU.

m)That the respondent vide letter dated 24.04.2025, requested the

complainant to make payment of the maintenance charges as per the

agreed terms and conditions of the MOU.
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That the complainant is an investor who had approached the respondent
for investing in the project of the respondent to earn maximum returns on
their investment by way of receiving an assured return and lease rental
benefits.

That the relief of assured return'is not maintainable before the Authority
upon enactment of the BUDS Act

That any direction for payment of assured return shall be tantamount to
violation of the provisions of the BUDS Act.

That under the scheme of the RERA Act 2016 there is no provision for
examining and deciding the issues relating to the provisions of dssured
return, also the Authority hasno jurisdiction to entertain an application lor
enforcement of an agreement of assured return on investment, which is
separate from the agreement of sale or allotment, which grants right in
immovable property.

That assured return is not a matter contemplated under any provision of
RERA 2016 and thus the assumption of jurisdiction by the authority is
wholly illegal and unsustainable in the eves of law. In this regard the
provisions of Section 11 highlight the scope of the functions of the
Promoter; as envisaged under the Act. The same also, 5o do not impose any
cbligations in relation to returns of investment.

That in exercise of powers under section 84 of the Act, the Government of
Haryana has enacted the "Haryana Real Estate (Regulation and
Development) Rules, 2017". The Rules in Rules 3 and 4 specifically provide
the matters in respect of which disclosures are to be made by the promotaor
and in particular the promoter in relation to an ongoing project. The rules
also keep "assured return” out of their scope. Rule 8 provides a clear

indication as to the matters which are to be covered under the Agreement
Page 17 of 50
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of Sale. The Authority has no jurisdiction to enlarge a matter which is duly
provided for by statute.

That even in case of a newly registered project, assured return is not a
matter which would be included in the agreement of sale. The rule clearly
indicated the extent to which the rights of the allottees are protected, is the
matters contained in the agreement, form of which is provided under the
rules. That even this agreement does not contain any condition governing
assured returns. Thus, any order of payment of assured return would go

beyond the statute and assumed jurisdiction in a wholly illegal manner.

u) In this regard the aims and object and the obligations and compliances

required to be made by a promoteras enshrined in the act, 2016 may be
examined. The assured return is an independent commercial arrangement
between the parties which sometime a promoter/developer offer, in order
to attract buyers/investors or users who may invest either in under
construction or pre-launched/new launched projects. The commercial
effect would generally involve transactions having profit as their main aim.
Piecing the threads together, therefore, so long as an amount is ‘raised’
under a real estate agreement, which is done with profit as the main aim.
Such agreement between the developer and home buyer would have the
‘commercial effect” as both the parties have "commercial” interest in the
same- the real estate developer seeking to make a profit on the sale of the
apartment, and the flat/apartment purchaser profiting by the sale of the
apartment. Whereas the object of promulgation of Act 2016 aims to create
and ensure sale of immovable property in efficient and transparent manner
and to protect the interest of the consumers in the real estate sector and

not for the profit purposes.
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v] On the basis of the above, it may be considered that there is no provision

under the scheme of act 2016 for examining and deciding the issues
relating to the provisions of assured return in an allotment letter /builder

buyer agreement for purchase of flat/fapartment/plot.

w) Also, a perusal of the section 2(d) defining allottée as well as séction 2 (zk)

which defines "Promoter® does not include any transaction regarding
“assured return”. Therefure, the Assured Return scheme is bevond the

scope of the Act, 2016 and jurisdiction of the Authority.

%) That as per the provisions-of the act, 2016, the Authority is dressed with

v

the jurisdiction to-adjudicate upon all the complaints arising out of failure
of either party to fulfil the terms and conditions of the agreement for sale
(buyer's agreement]. However, in the present matter the complainant is
relying upon the terms of mou which is a distinct agreement than the
Buyer’s agreement and thus, the MOU is not covered under the provisions
of the Act, 2016. The said complaint is not maintainable on this basis that
there exists no relationship of builder-allottee in terms of the MOU, by
virtue of which the complainant is raising their grievance.

That the buyer’s agreement and the assured return agreement both contain
rights and obligations of parties which are not identical of each other.
Therefore, both these documents cannot be treated as a single document
enumerating the same rights and obligations. The reliance is place on the
judgement of the Hon'ble High Court of Delhi in the matter of M/s Serenity
Real Estate Private Limited Vs. Blue Coast Infrastructure
Development Pvt. Ltd. (Arb. P. 796/2016) wherein the Hon'ble High

Court held as under:

“11. 0t is apparent from the above thut the Arbitration clause in the
Assured Return Agreement is materially different from the Arbitration
clause contained in the Space Agreement. Although the Agrecments are
Pape 19 of 50
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comnected the rights amd obligations of the partics under the said
agrecments are not identical. Thus it is difficule to accept the
Hespondent’s centention that the arbitration clause in the spitce
ugresment would prevail over the Arbitration clause in the later
gresment,

z) Thus, in view of the above, the present complaint is arising out of the MOU
which is not maintainable before the authority and thus, the present
complaint is liable to be dismissed.

aa) That on 21.02.2019 the Central Government passed an ordinance
“Banning of Unregulated Deposits, 2019", to stop the menace of
unregulated deposits and payment of returns on such unregulated
deposits,

bb) Thereafter, an act titled as "The Banning of Unregulated Deposits Schemes
Act, 20197 (hereinafter referred to as "the BUDS Act”) notified on
31.07.2019 and came into force. That under the said Act all the unregulated
deposit schemes have been banned and made punishable with strict penal
provisions. That being a law-abiding company, the Respondent upon the
introduction of BUDS Act, cease to make further payments pertaining to
Assured Return to the Allottees/Complainant due above said prevailing

confusion/anomaly. The preamble of the act reads as under:

An Act to provide for a comprehensive: mechamism o bam the
unregulated deposit schemes, pther than deposits taken in the ordinary
cotrse of usiness, and to protect the interest of depositors and Jfor
muatters connected therewith or incidental thereto”
cc)That on bare reading of above preambie it is clear that the intention behind

notifying the act is to ban the unregulated deposit schemes to protect the
interest of depositor,

dd) Further, the BUDS Act provides two forms of deposit schemes, namely
Regulated Deposit Schemes and Unregulated Deposit Schemes. Thus, for

any deposit scheme, for not to fall foul of the provisions of the BUDS A,
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must satisfy the requirement of being a "Hegulated Deposit Scheme' as
opposed to Unregulated Deposit Scheme. Hence, the main object of the
BUDS Actis to provide fora comprehensive mechanism to ban Unregulated
Deposit Scheme.

ee) That the BUDS Act is a central Act came subsequent to the Companies Act
and the RERA Act, 2016, therefore, directing the respondent to pa y assured
returns shall be violation of the provisions of BUDS Act.

[f) That for any kind of deposits and return over it shall be tried and
adjudicated as per the relevant provisions of the BUDS Act by the
Competent Authority constituted under the Act.

gg) Further, any grders or continuation of payment of assured return or any
directions thereof may tantamount to contravention of the provisions of
the BUDS Act.

hh} That the respondent has offered assured returns to the complainant in lieu
of advance payments received in respect o a unit booked in the project, 1L
is merely an offer of marketing whereby the immovable property is sold
against a certain consideration and certain percentage whereof is offered
as Assured Return over a period of time, which can be treated as passing on
of discount as price realization against such sale through the said offers is
much higher and substantial amounts are received by the respondent at
one go which works as working capital for development of project.

1) That recently a writ petition was filed before the Hon’ble High Court of
Punjabh & Haryana in the matter of Vatika Ltd. Vs Union of India & Anr. -
CWP-26740-2022, on similar grounds of directions passed for pavment of
Assured Return being completely contrary to the BUDS Act. That the
Hon'ble High Court after hearing the initial arguments vide order dated

22112022 was pleased to pass direction with respect to not taking
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coercive steps in criminal cases registered against the Petitioner therein,
secking recovery of deposits till the next date of hearing. Further, a Civil
Writ Petition bearing no. 16896,/2023 titled as “NEO Developers Put Ltd vs
Union of India and Another” has been filed by the Respondent on similar
grounds as in the supra case before the Hon'’ble Punjab and Haryana High
Court and the same is been connected by the Hon’ble High Court with the
Civil Writ Petition - 26740-2022 and is pending adjudication.

i} That as the complainant in the present complaint is seeking the relief of
assured return/penalty, it is respectfully submitted that such a relief is not
maintainable before this Ld. Authority in view of the enactment of the
Banning of Unregulated Deposit Schemes Act, 2019 (“BUDS Act”). Any
direction. for payment of Assured Return/Penalty would amount to
violation of the provisions of the BUDS Act.

kk)A ‘bare reading of Section 13{2) demonstrates that Assured
Return/Penalty is'not contemplated within the ambit of an agreement for
sale. It is a separate commercial arrangement, independent of the RERA
framework.

Il} That Moreover, the present complaint is based on the terms of an mou
entered into hetween the parties, which is distinet from the builder-buyer
agreement. The jurisdiction of the Authority is confined to disputes arising
trom the builder-buyer agreement. Since thé MOU is an indépendent
commercial understanding, the complaint founded upon it is not
maintainable. Reliance is placed on M/s Serenity Real Estate Pvt. Ltd. v,
Blue Coast Infrastructure Development Pvit. Ltd. (Arb. P. 796 /2016, Delhi
HC), wherein it was held that different agreements between the same

parties, though connected, create distinet rights and obligations.
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mm) That as per the terms of the MOU the complainant explicitly agreed
to the complainant that in case of the tenant desires any infrastructural
changes in form of separate Stwage arrangement or the gas pipeline or any
other charges which involves expense on the part of the allotee(s), then in
that event the same shall be paid by the respondent, strictly within the
period of 15 days from the day of written notification by the company and
if the respondent fails to comie forward to tender the payment as demanded
by the complainant then in that event the complainant shall bedr the same
from its own pocket.

nn} That the respondent is raising the VAT demands as per government
regulations. The rate at which the respondent is charging the VAT amount
15 as per the provisions of the Haryana Value Added Tax Act 2003
Accordingly, the VAT amounts have been demanded from the complainant,
as the same has been assessed and demanded by the competent Authority.

oo That the respondent has not availed the amnesty scheme namely, Harvana
Alternative Tax Compliance Scheme for Contractors, 2016, floated by the
Government of Haryana, for the recovery of tax, interest, penalty or other
dues payable under the said HVAT Act, 2003. To further substantiated the
same, the name of the Respondent is not appearing in the list of Builders,
das circulated by the Excise & Taxation Department Haryana, who have
opted for the Lumpsum Scheme/Amnesty Scheme under Rule 49A of HVAT
Rules, 2003,

pp) Thatthe demand of VAT is done as per Clause 11 ol the Bu yer's Agreement.
The said clause clearly states that the Allottes is liahle to pay interest on all
delayed payment of taxes, charges ete. The complainant is lable to pay the

VAT demands as the respondent has not availed any amnesty scheme,
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the said unit was subject to the midway hindrances which were beyond the

control of the respondent. And, in case the construction of the said

commercial unit was delayed due to such 'Force Majeure” conditions the

respondent was entitled for extension of time period for completion. The

development and implementation of the said Project have been hindered
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rr)That a period of 582 days was consumed on account of circumstances

beyond the power and control of the respondent, owing to the passing of
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orders by the statutory authorities. All the circumstances come within the
meaning of force majeure. Thus, the respondent has been prevented by
circumstances beyond its power and control from undertaking the
implementation of the project during the time period indicated and
therefore the same is not to be taken into reckoning while computing the
period of 48 as has been provided in the agreement. In a similar case where
such orders were brought before the Hon'ble Authority in the Complaint
No. 3890 of 2021 titled "Shuchi Sur and Anr vs. M/S Venetian LDF Projects
LLP" decided on 17.05.2022, the Hon'ble Authority was pleased to allow the
grace period and hence, the benefit of the above affected 582 days need to
be rightly given to the respondent builder.
10. All otheraverments made in the complaint were denied in toto.
11. Lopies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided on thie
basis of these undisputed documents and submission made b y the parties.

E. Jurisdiction of the Authority
12: The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons oiven below.
E.I Territorial jurisdiction

13. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, (';urugmm shall be entire Gurugram District for all
purpese with offices situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram District. Therefore,
this authority has complete territorial jurisdiction to deal with the present
complaint.
E.Il Subject matter jurisdiction
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14, section 11{4)(a) of the Act, 2016 provides that the promaoter shall be
responsible to the allottee as per agreement for sale. Section 11{4)(a) is

reproduced as hereunder:
Section 11

(4} The promater shall-

(¢] be responsible for-all obligations, responsibilities and functions
under the provisions of this Act or the rules and requdations made
thereunder or to the allottees as per the dgreement for sale or to the
assoctation of allottees, as the case may be, 1l the conveyance af aif the
apartments, plots or buildings, as the case may be; to the allottees, or the
cammon areds Lo the associotionafallottees or the competent autharity,
% the cose may be:

Section 34-Functions of the Authority:

J4{f} of the Act provides to ensure compliance of the obligations cast
upen the pramoters, the allottees and the real estate agents under this
Act and the vudes and regulations made thereunder.

15 50, In view of the provisions of the Act quoted above, the authority has
complete: jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainant at a later stage.

F. Findings on the objections raised by the respondent.

F.1. Objection regarding the complainant heing investor.,

16 The respondent has taken a stand that the complainant is investor and not
an allottee/consumer. Therefore, she is not entitled to the protection of the Act
and are not entitled to file the complaint under Section 31 of the Act. The
Authority observes that any aggrieved person can file a complaint against the
promoter if the promoter contravenes or violates any provisions of the Act or
rules or regulations made thereunder, Upon careful perusal of all the terms and
conditions of the buyer's agreement dated 20.07.2016, it is revealed that the

complainant are buyers, and she has paid a total price of Rs.14,10,750/- to the
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promuoter towards purchase of a unit in its project. At this stage, it is important
to stress upon the definition of term allottes under the Act, the same is

reproduced below for ready reference:

"2} "allottee” in relation to @ recl estute project means the person towhom a
mot, apartment or building, as the cose may be, has been allotted. sold
(whether as frechold or leasehold) or otherwise transferred by the
promater, and includes the person who subsequently acguires the said
allotment through sale, transfer or otherwise but does not include o
person to whom such plot, apurtment or building, as the case ma i be, is
given an rent;”

17. In view of above-mentioned definition of "allottee” as well as all the terms
and conditions of the agreement, it is crystal clear that the complainant are
allotlees as the subject unit was allotted to them by the promoter, Further, the
concept of investor is not defined or referred in the Act Moreover, the
Maharashtra Real Estate Appellate Tribunal in its order dated 29.01.2019 in
appeal no. 0006000000010557 titled as My/s Srushti Sangam Developers Pyt
Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr. has also held that the concept of
investor is not defined or referred in the Act. In view of the above, the contention
of promoter that the allottiées being investor are not entitled to protection of this
Act stands rejected.

F.11  Objection regarding the project being delayed because of force majeure
circumstances.

14. The respondent/promoter has raised the contention that the construction
of the project has been delayed due to force majeure circumstances such ban on
construction due to orders passed by NGT, EPCA, Courts/Tribunals/Authorities,
etc. As per Moll, the due date of possession was 20.07.2019. It is observed that
orders: passed by NGT banning construction in the NCR region was lor a very
short period of time and thus, cannot be said to impact the respondent leading

Lo such a delay in the completion. Moreover, some of the events mentioned above
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are of routine in nature happening annually and the promoter is required to take

the same into consideration while launching the project. Thus the
promoter/respondent cannot be given any leniency on based of aforesaid
reasons and it is well settled principle that a person cannot take bensfit of his
OWI WTong,

G.Findings on the relief sought by the complainant.

. Direct the Respondent to pay Assured Returns @ Rs. 90 per sq. feet
per month amounting to Rs.27,000/- (Rupees Twenty-Seven
Thousand Only) for Commercial Unit Priority (Restaurant) No. 71-A
on 3" floar, since July, 2019 till ha nding over the possession.

ll.  To direct the Respondent to pay the interest/delayed possession
compensation as per RERA Act along with the interest.
G.I) Assured Returns

19, The complainant is secking unpaid assured returns on monthly basis as
per the terms of the Moll dated 20.07.2016 at the rate mentioned therein. It is
pleaded that the respondent has not complied with the terms and conditions of
the said Moll.

20, The respondent has submitted that the complainant in the present
complaint is claiming the reliefs on basis of the terms agreed under the Mol
between the partics which is a distinct agreement than the buyer's agreement
and thus, the Mol is not covered under the provisions of the Act, 2016, Thus, the
said complaint is not maintainable on this basis that there exists no relationshi p
of promoter-allottee in terms of the Moll, by virtue of which the complainant is
raising their grievance,

21. Itis pleaded on behalf of respondent that after the Banning of Unregulated
Deposit Schemes Act of 2019 came into force, there is bar for payvment of assured
returns toan allottee. But the plea advanced in this repard is devoid of merit.
section 2(4) of the above mentioned Act defines the word ' deposit’ as an amount

of money received by way of an advance or loan or in any other form, by any
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deposit taker with a promise o réturs whether after a specified period or

otherwise, either in cash or in kind or in the form of a specified service, with or
without any benefit in the form of interest, bonus, profit or in any other form, but

does not include:

(1] an amount received in.the course of. or for the purpose of business and Bearing
t genuine connection to such business including

(1) wdvance received in connection with consideration of an immavable property,
under an agreement or arrangement subject to the condition that such advamce
15 adiusted against such immovable properly as specified i terms of the
dgredment or arrangement.

22, A perusal of the above-mentioned definition of the term ‘deposit’, shows
that it has been givéen the same meaning as assigned to it under the Companies
Act, 2013 and the same provides under Section 2{31) includes any receipt by
way of deposit or loan or in any other form by a company but does not include
such categories of, amount as may be prescribed in consultation with the
Reserve Bank of India. Similarly Rule 2(c} of the Companies (Acceptance of
Deposits) Rules, 2014 defines the meaning of deposit which includes any receipt
of money by way of deposit or loan or in any other form by a company but does

not include:

(i} as an advance, aceounted for in any manner whalsoever,
received in conhection with consideration for on immovable
priperiy

{1} as an advance received and as allowed by any sectaral regquliator
or in accordence with directions of Central or Stute Govermment;

23, So, keeping in view the above-mentioned provisions of the Act of 2019 and
the Companies Act 2013, it is to be seen-as to whether an allottee is entitled to
dssured returns in a case where he has deposited substantial amount of sale
consideration against the allotment of a unit with the promoter at the time of

booking or immediately thereafter and as agreed upon between them.
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24, The Government of India enacted the Banning of Unregulated Deposit
Schemes Act, 2019 to provide for a comprehensive mechanism to ban the
unregulated deposit schemes, other than deposits taken in the ordinary course
of business and to protect the interest of depositors and for matters connected
therewith or incidental thereto as defined in Section 2 (4) of the BUDS Act 2019

25, The money was taken by the builder as a deposit in advance against
allotment of immovalile property and ifs possession was to be offered within a
certain period. However, in view of taking sale consideration by wa v of advance,
the builder promised certain amount by way of assured returns for a certain
period. So, on his failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his gricvances by way of filing a
complaint.

20 The promoter is liable to pay that amount as agreed upon and can't take a
plea that it is not liable to pay the amount of assured return. Morecover, an
agreement defines the builder fbuyer relationship. So, it can be said that the
agreement for assured returns between the promoter and allotee arises out of
the same relationship and is marked by the addendum agreement.

Al Itis not disputed that the respondent is a real estate developer, and it had
obtained registration under the Act of 2016 for the projectin question. However,
the project in which the advance has been received by the developer from the

allottee is an ongoing project as persection 3(1) of the Act of 2016 and, the same
would fall within the jurisdiction of the authority for giving the desired relief to
the complainant besides initiating penal proceedings. 5o, the amount paid by the
complainant to the builder is a regulated deposit accepted by the later from the

former against the immuovable property to be transferred to the allottee later on,
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28. In the present complaint, the assured return was payable as per clause 4
of the Moll dated 20.07.2016, which is reproduced below for the ready
reference:

Clause 4,

"The Company shall pay @ moenthly assured return af
Rs.27,000/- on the total amount received with effect from
20.07.2016 before deduction of Tax ot Source, cess oran 1y ather levy
witich is due and payable by the Allottes (5] to the Company and the
batance sale consideration shall be payable b y the Allottes(s) to the
Company in arcordance with Payment Schedule annexed s
Annexure- |, The monthly assured return shall be paid to the
Allottee (s) until the commencement of the first lease on the said
et This shall be paid from the effective date:”

29, Thus, as per the abovementioned clause the assured return was payable
@Rs.27,000/- per month w.ef. 20.07.2016, till the commencement of valid first
lease.

30. Furthermore, the respondent promoter issued a letter on 01.10.2020
stating that the assisnment of lease will be prepared and submitted to the
complainant for review and signature. However, Lhe respondent-promoter can
lease out the subject unit only alter obtaining the Occu pation Certificate. The
building cannot be considered complete or in a habitable condition until the
Uccupation Certificate is granted by the competent authority. In view of the
above, the letter regarding the agreement for lease appears to be a mere ploy by
the respondent to evade the liability of paying the assured return. The validity of
the said lease can be considered only upon obtai ning the Occupation Certificate,
Lew on 14082024, and the liability shall extend up to the date of obtaining the
Ocecupation Certificate

31, In light of the above, the Authority is of the view that as per the Mol dated
20.07 2016, 1t was obligation on part of the respondent to pay the assured return

tll the commencement of first lease on the subject unit. The accupation
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certificate for the project in question was obtained by the respondent on
14.08.2024. Accordingly, the respondent/promoter is liable to pay assured
return to the complainant at the a greed rate e, @Rs.27.000 /= from the date e,
20.07.2016 till the commencement of the valid first lease on tHie <aid unit after
deducting the amount already paid on account of assured return to the
complainant.

G.11) Delay Possession Charges:

32 In the present complaint, the complainant intend to continue with the
project and is seeking possession of the subject unit and delay possession
charges as provided under the provisions of section 18(1) of the Act which reads
as under:

“Section 18: - Return of amount and compensation
18(1). If the promater fails to complete or is unable to gqive possession of an
apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw fram the project, he
shall be paid, by the promoter, interest forevery month af delay, (il the handing over
of the possession, at such rate as may be prescribed”

33. Due date of possession: The subject unitwas allotted to the complainants
vide MOU dated 20.07.2016. In the facts and circumstances of this case, the
developer was obligated 1o complete the construction of the said unit within 26
months from the date of execution of this agreement or from the start of
construction whichever is later. Hence, the period of 36 months is calculated
from the dateof signing of the Moll ie, 20.07.2016, bein g later. Accordingly, the
due date of possession comes out to be 20.07.2019,

34. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges. Proviso to
section 18 provides that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of delay, till
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the handing over of possessian, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection { 7) of section 19§

Far the purpose of provise to section 1 <y section 18; and sub-sections (4 )
and (7] of section 19, the “interest at the rote presevibed” shall e the
State Eank of India highest marginal cost of lending rave +205,
Provided thut in casethe State Bank of Indig marginal cost of lending rate
(MCLR] is not in ise, it shall-be replaced by such benchmark lending ratcs
which the State Bank of India may fix from time to time for lending to the
general public®

35. The legislature in its wisdom in the subordinate legislation under the rule
15 of the rules has determined the prescribed rate of interest. Consequently, as
per website of the State Bank of Indiz e, https://shicodn; the marginal cost of
lending rate (in short, MCLR) as on date ie. 09.12.2025 is 8.85%. Accordingly,
the prescribed rate of interest will be marginal cost of lending rate +2% ie,

10.80%,

36, The definition of term ‘interest’ as defined under section Z(za) of the Act
provides that the rate of interest chargeable from the allottee by the promoter,
i case of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottes, in case of default. The relevant section is reproduced

below:

“(za) "interest” means the rates of interest payable by the promoter
or the allottee, as the case may be.
Lxplanation. —For the purpose of this clatse—

(il the rate of interest chargeable from the alloteee by the promoter, in case
af defoult, shall be equal to the rate ofinterest which the promoter shall
he liable to pay the allottee, in case of default;

(i} the interest pavable by the promoter to the allottee shall be Sfrom the date
the promater received the amount or any part thereof LIl the date the
amount or part thereafand interest thereon is refunded, and the interest
payabiehy the alfottee to the promoter shall be from the date the allortes
defauits in payment to the promoter till the date it is pefid:”
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37. Therefore, interest un the delay payments from the complainant shall he

charged at the préscribed rate je, 10.85%, p.a. by the respondent/promoter
which is the same as is being granted to the complainant in case of delay
possession charges,

38. On consideration of documents available on record and submissions made
by the complainant and the respondent, the Authority is satisfied that the
respondent is in contravention of the provisions of the Act. The possession of the
subject unit was to be delivered within stipulated time i.e., by 20.07:2019,

39 However now, the proposition before it is as to whether the allottee who
Is getting/entitled for assured return even after expiry of due date of possession,
can claim both the assured return as well as delayed possession charges?

To answer the above proposition, it is
worthwhile to note that the assured return is payable to the allottees in terms of
the provisions of the Mol dated 20.07.2016. In the present case, the promoter
had agreed to pay a fixed monthly assured return on the total amount received
from the complainant with effect from 20.07.2016 till the commencement of the
first lease of the subject unit. A comparison between the assured return
stipulated under the Moll and the delayed possession charges payable under the
proviso to Section 18(1] of the Act, 2016 reveals that the assured return is more
beneficial to the allottees. By way of the assured return clause, the promoter
assured the allottees of a specific monthly compensation until the unit is put on
valid lease. Moreover, the interest of the allottees cantinues to remain protected
even after completion of construction, as the assured return is payable till the
unit or space is actually leased out. The underlying objective of delayed
possession charges, namely safeguarding the interest of the allottees for
continued use of their funds by the promoter beyond the stipulated date of

possession, stands duly satisfied by the payment ol assured return after the due
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date of possession. Accordingly, the allottees are entitled to receive either the

assured return or delayed possession charges, whichever is higher, for the
relevant period.

40, Accordingly, the Authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under section
18.and assured return is payable even after the date of com pletion of the project,
then the allottees shall be entitled to assured return or delayed possession
charges, whichever is higher without prejudice to any other remedy including
compensation.

41, Furthermore, the respondent/promoter states that first lease with regard
to the subject unit has already been executed on 24.07.2020. However, the
respondent-promoter can lease out the subject unit only after obtaining the
Uccupation Certificate. The building cannot be considered complete or in a
habitable condition until the Oceu pation Certificate is granted by the competent
authority. In view of the above, the letter regarding the agreement for lease
appears to be a mere ploy by the respondent to evade the liability of paying the
assured return. The occupation certificate for the unit was obtained only on
14.08.2024. The validity of the said lease can be considered only after obtaining
the Occupation Certificate, Le, on'14.08.2024 and the hability shall extend up to
the commencement of the first lease after obtainin g the Occupation Certificate.

42, [ the present complaint, as per clause 4 of the MOU dated 20.07.2016, the
amount on account of assured returns was pavable from 20.07.2016 up to the
commencement of the first lease which was executed on 24.07.2020. The first
lease of the concerned unit is not valid in the eyes of law as the same is been
executed before the occupancy certificate of the said project. The Oecupancy
Certificate of the project in question has been obtained by the respondent on

14.08.2024. Possession of the unil has been offered by the respondent on
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26.12.2024. Therefore, considering the facts of the present ¢ase, the respondent
is directed to pay the assured return to the complainant at the agreed rate ie,
@Rs.27.000/- per month from the effective date ie, 20.07.2016 till the
commencement of the valid first lease after deducting the amount dlréady paid
on account of assured return to the complainant.

43, Accordingly, the respondent is directed to pay the outstanding accrued
agsured returm amount at the agreed rate within 90 days from the date of this
order after adjustment of outstanding dues; if any, from the complainant and
failing which that amount would be payable with interest @8.85% p.a. till the
date of actual realization.

lll.  Restrain the Respondent from entering the lease deed with 3rd party
without seeking the consent of the Complainant.

IV.  Tosetaside the power of the Respondent to enter into Lease Deed or
handing over the possession to a third party,

44, The complainant is seeking additienal reliefs wer.t putting the unit on lease
as well as lease rental as per Mol. The Authority observes that vide Clause 8(a)
of the Moll dated 20.07.2016, it was agreed that the respondent would make
payment of lease rentals at Rs.54.55/- per sq. ft. per month to the complainant
from commencement of first lease. Further, vide clause 8 of the Moll that the
respondent was to finalize the terms for leasing the premises with a perspective
lessee. Since, the accupation certificate of the project in question has already
been received by the respondent-promoter from the competent authority on
11.08.2024, the respondent is directed to put the unit allotted to the
complainants on lease and to pay lease rental at the agreed rate as per the terms
of the memorandum of understanding dated 20.07.2016.

V. To restrain the Respondent to charge anything not part of the MOU

and BBA which includes the demand of Development Charges, ETTH,
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VI.

V1L

5.

Labour Cess, Fit-out charges, interest etc. which was raised Via
demand letters dated 26.12.2024 or any other subsequent letter.
Set aside the illegal demand of VAT made by the Respondent vide
letter dated 22.01.2020, 30.10.2020, 15.09.2021 and 30.09.2021.

To set aside the letter dated 26.12.2024 which has raised illegal
demand of Fit out charges,

The complainant has further sought relief regarding the waiver of various

ancillary charges, penaltics, rates, and other monetary demands which,

according to them, do not form: part of either the Buyvers' Agreement dated

20.07.2016 or the Mol executed on the same date. The imp ugned demand letter

dated 26.12.2024 reflects components such as [EMS, Development Charges,

FTTH charges and Labour Cess, which have been objected to by the complainant.

The Authority of the view that:

= Labour cess

Labour cess is levied @ 1% on the cost of construction incurred by an
employer as per the provisions of sections 3(1) and 3(3) of the Building and
Other Construction Workers' Welfare Cess Act, 1996 read with Notification
No. 5.0 2899 dated 26.09.1996. It is levied and eollected on the cost of
construction incurred by employers including contractors under specific
conditions. Moreover, this issue has already been dealt with by the authority
in complaint bearing 10,962 of 2019 titled as “Mr. Sumit Kumar Gupta and
Anr. Vs Sepset Properties Private Limited” wherein it was held that since
labour cess is to be paid by the respondent, as such no labour cess should be
charged by the respondent The authority is of the view that the allotee is
neither an employer nor a contractor and labour cess is not a tax but a fee
Thus, the demand of labour cess raised upon the complainant is completely
arbitrary and the complainant cannot he made liable to pay any labour cess
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to the respondent and it is the respondent builder who is solely responsible

tor the disbursement of said amount.

* Development charges
The undertaking to pay the development charges was comprehensively set
out in the buyer agreement in clause 11. The said clause 6f the agreement is
reproduced hereunder: -

a7 i

That the Allottee agrees to pay all taxes, charges. Levies, cesies,
applicable as on dated under any name or calegory heading and or
levied in future on the lond and or the said complex and/or the sand
sprce at all times, these would be tnclading but not limited to GST,
Development charges, Stump  Duties, Registrotion Charges,
Electrical Energy Charges, EDC Cess, IDC Cess, BOW Cess,
Registration Fee, Administrative Charges, Property Tax, Fire Fighting
Tax and the like. These shall be paid on demand and in cose if
delay. these shall be payable with interest by the Allottes”

In light of the aforementioned facts, the Authority is of the view that the said
demand for development charges is valid since these charges are payable to
various departments for obtaining service connections from the concerned
departments including security deposit for sanetion and release of such
connections in the name of the allettee and are payable by the allottee. Hence,
the respondent is justified in charging the said amount. In case instead of
paying individually for the unit if the builder has paid compaosite pavment in
respect of the development charges, then the promoter will be entitled to
recover the actual charges paid to the concerned department from the allottee
on pro-rata basis ie. depending upon the area of the unit allotted to the
complainant viz- a-viz the total area of the particular project. The complainant
will also be entitled to get proof of all such payment to the concerned
department along with a computation proportionate to the allotted unit,

before making payvment under the aforesaid head,

Page 43 ol 50



._-:.r-.__ ._ '“'I d
fd HA.RERJ'L‘ Complaint ne. 2277 of 2025 and

GURUGRAM 2272 of 2025

+ FTTH Charges

The respondent during proceedings dated 09.12.2025 apprised the Authority
that the respondent is liable to raise the said demands under clause 11 as had
been agreed between the parties. The Authority takes a note that clause 11 as
already elaborated above does not mention about the FTTI charges being
payable by the complainant. Hence, the respondent shall only raise demand as
per the agreed terms of the agreement and Mol executed between the parties,
= Holding charges

The term holding chargesoralse synonymously referred to as non-cecupancy
charges become payable or applicable to be paid if the possession has been

offered by the builder to the owner/allottee and physical possession of the

unit not taken over by allottee, but the flat/unit is | ying vacant even when itis

in a ready-to-move condition. Therefore, it can be inferred that holding
charges is something which an allottee has to pay for his own unit for which
he has already paid the consideration just because he has not physically
occupied or moved in the said unit.

[n the case of Varun Gupta vs Emaar MGF Land Limited, Complaint Case no.
4031 of 2019 decided on 12.08.2021, the Hon'ble Authority had already
decided that the respondent is not entitled to claim holding charges from the
complainant at any point of time even after being part of the builder buyer
agreement as per law settled by the Hon'ble Supreme Court in Civil Appeal
nos. 3864-3899/2020 decided on 14.12.2020. The relevant part of same is
reiterated as under-

3 134 As far as holding charges ave concerned, the developer
having received the sale consideration hos nothing fo lose by holding
passession of the allotted flat excent that it would be required to maintain
the upartment. Therefore, the holding charges will not be pavable to the
developer. Even in a case where the possession has been delayed on
account of the allottee having not paid the entire sale consideration,
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the developer shall not be entitled to any holding charges though it
waould be entitled to interest for the period the payment is delayed.”

Therefore, in view of the above the respondent is directed not to levy any holding
charges upon the complainant.
* Maintenance charges

In the case of Varun Gupta vs Emaar MGF Land Limited, Complaint Case no.
4031 of 2019 decided on 12.08.2021, the Hon'ble Authority had already
decided that the respondent is right in demanding maintenance charges at the
rates’ prescribed in the builder buyer’s agreement at the time of offer of
possession. However, the respondent shall not demand the advance
mamtenance charges for more than one year from the allottee even in those
cases wherein no specific clause has been prescribed in the agreement or where
the AMC has been demanded for more than a year.

= VAT

46, The complainant has contended that the respondent has legally charged
amount from him towards VAT submitting that in January 2020, a demand notice
of Rs.1,18,854/- towards "VAT outstanding’ was sent by the developer to the
complainant. It is pertinent to mention herein that even before this illegal
demand, the developer had made such demands in the year 2020 and the
complainant had readily cleared all the VAT payments, after which the developer
had sent an email stating that no dues are payable, However, despite the same
being an admitted position, developer again raised this demand without giving
any legal basis on the basis of which such demand is being made, as VAT already
has been superseded by the GST regime. But the version of respondent is
otherwise and took a plea that respondent is raising the VAT demands as per
sovernment regulations. The rate at which the respondent is charging the VAT

amount is as per the provisions of the Haryana Value Added Tax Act 2003, It is
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pertinent to mention that the respondent has not availed the amnesty scheme
namely, Haryana Alternative Tax Compliance Scheme for Contractors, 2016,
floated by the Government of Haryana, for the recovery of tax; interest, penalty
orother dues payable under the said HVAT Act, 2003. It is further submitted that
the demand of VAT is done as per clause 11 of the buyer's agreement. The
Authority is of view that the promoter shall charge VAT from the allottees where
the same was leviable, at the applicable rate, if they have not opted for
composition scheme. However, if composition scheme has bieen availed, no VAT
iz leviable. Further, the promoter shall charge actual VAT from the
allottees/prospective  buyers paid by the promoter to the concerned
department /authority on pro-rata basis ie. depending upon the area of the flat
allotted to the complainant vis- a-vis the total area of the particular project.
However, the complainant would alze be entitled to proof of such payments to
the concerned department along with a computation proportionate to the
allotted unit, before making payment under the aforesaid heads, Furth er, in case,
the respondent has received excess amount towards VAT, then the same shall be
retunded to the complainant.

= Fit-out Charges

47, The letter dated 28.02 2025, demands Fit-out charges which amounting
R 12,39.000/-. In the said leasing letter, the respondent has raised 2 demand
towards fit-out charges amounting to Rs.12,39,000/- and has directed the
complainant to make the said payment in Favor of 3 third party, namely H5
Hospitality LLP, by providing bank details that do nat pertain to the respondent
campany. The complainant has raised objection towards the fit-out charpes
raised by the respondent is seeking relief to waive off the demand of the samie as

they were not part of agreement nor the Mol executed between parties.
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48. In the present case; the respondent has failed to demonstrate that any
prior written intimation or démand, as contemplated under any clause of the
Moll, was issued to the complainant before ineurring the alleged fit-out
expenses. Consequently, the demand raised vide letter dated 28.02.2025
towards fit-out charges amounting to Rs.12,39,000/- appears to he unilateral,
arbitrary, and in violation of the principles of natural justice. Since the promoter
latled to discharge its contractual and statutory responsibility in the manner
prescribed, the said demand cannot be sustained in the eyes of law and is
accordingly struck off,

49, Further, it is observed that on the priocecding. date of hearing, ie,
09.12.2025, the counsel for the respondent contended that the demand of Fit-
outs has been raised strictly in terms of clause H{d} and 7{d) of the Memorandum
of Understanding and clause 11 of the Buyer's Agreement dated 20.07.2016. It
was further argued that under Clause 9 of the MOU. the complainant had
authorized the respondent to finalize the terms and conditions of the lease. Upon
perusal of the MOU dated 20.07.2016, this Authority finds that the said Mol does
not contam any 8(d) clause or 7(d) authorizing the respondent to levy fit-out
charges, In the absence of any contract supporting the demand, the At-oul
charges raised by the respondent cannot be sustained and are held to be invalid
in the eyes of law.

50, Respondent be directed not to raise any payment demand which is in
contrary to the agreed terms of the allotment/MolJ.

VIIl.  Restrain the Respondent from terminating or cancelling the Unit of
the Complainant and to set aside the email dated 19.06.2022.
IX.  Declare that the endorsement made on pages after the Annexures in

the BBA dated 20.07.2016 is illegal and void.

Page 47 of 50



i HARER"& Complaint no. 2277 of 2025 4nd
<2 CURLGRAM 2272 of 2025

X. To execute the Sale Deed and convey the unit in favour of the
Complainant for the Unit immediately.

51, [n view of the fact that the complainant has already paid a substantial
portion of the sale consideration towards the subject unit, the respondent is
hereby restrained from creating any third-party rights, interest, charge, lien,
encumbrance, or alienation of any nature whatsoever in respect of the said unit,
till the handing over of possession of the unit to the Complainant in terms of this
order.

52, Further the complainant is seeking relief w.r.t execution of conveyance
deed of the unit in question in their favour. The Authority observes that as per
Section 11(4)(f) and Section 17(1) of the Act of 2016, the promaoter is under an
obligation to get the conveyance deed executed in favour of the complainant.
Whereas, as per Section 19(11) of the Act of 2016, the allottees are also obligated
to parlicipate towards registration of the conveyance deed of the unit in
fuestion.

53. The oceupation/completion certificate has already been obtained by the
respondent on 14.08.2024. Therefore, the respondent/promoter is directed to
handover the possession of the unit to the complainant/allottee in terms of the
Moll as well as buyer's agreement executed between them on pavment of
outstanding dues if any, within 60 days. The respondent is further directed to
get the conveyance deed of the allotted unit executed in their favour in terms of
Section 17(1) of the Act of 2016 on payment of stamp duty and registration
charges as applicable within three months from the date of this order.

H.Directions of the Authority

54, Hence, the Authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure com pliance of abligations cast
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upon the promoter as per the function entrusted to the authority under section

34(1):

L

Il.

I1.

IV

The respondent/promater is directed to pay the assured return to the
complainant at the agreed rate of @Rs.2 7000/~ per month as per the
effective date i.e., 20.07.2016 till the commencement of the first lease on
the: said unit after deducting the amount already paid on account of
assured return to the complainant

The respondent /promoter is directed to pay the outstanding accrued

assured return amount till date at the agreed rate within 90 days from
the date of this order after adjustment of outstanding dues, if any, failing
which that amount would be payable with interest @8.85% pa. till the
date of actual realization.
Accordingly, the respondent is directed to make payvment towards the
balance assured return amount as well as to ensure that the unit in
question is leased out in terms of the said MOU and the commi tted lease
rentals are duly paid to the complainant without any delay.

The respondent shall not charge anything from the complainantwhich
is not part of the Mol or buyers’ agreement. The respondent is not
entitled  to charge holding chargesand  labour  cess from  the
complainant/ allottee at any point of time even after being part of the
builder buyer’s agreement as per Liw settled by Hon'ble Supreme Court
In Civil Appeal nos. 3864-3889/2020 on 14.12.2020.

. The respondent is directed o recover development charges and

madintenance charges only .on an actual and pro-rata basis, strictly

supported by documentary proof of payments,
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VL The respondent is directed to supply a copy of the updated statement of

account after adjusting Assured Returns within a period of 30 d ays to the
complainant,

VIL. The complainant is directed to pay outstanding dues, if any, after
adjustment of Assured Returng within a period of 60 days from the date
of receipt of updated statement of account.

VILL The respondent is directed to get the conveyance deed executed within a
period of three months after depositing necessary payment of stamp duty

and registration charges as perapplicable local laws from the date of this

order.
55, This decision shall mutatis mutandis apply to cases mentioned in para 3 of
this order.
56. The complaints stand disposed of. True certified copy of this order shall be

placed in the case file of each martter.

57. Filez be consigned to registry.

Wi J:m/mvd
{Phncm!'rﬁiu—g, Saini) (Arun Kumar)

Member Chairman

Haryana Real Estate Regulatory Authority, Gurogram
Dated:09.12.2025
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