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ORDER

1. This order shall dispose of the aforesaid 5 complaints titled above filed before
this Authority under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (hereinafter referred as “the Act™) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (hereinafter referred as
“the rules”) for violation of section 11{4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all its obligations,
responsibilities and functions to the allottees as per the agreement for sale /MOLU
executed inter se between parties.

2. The core issues cmanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project, namely,
“Neo Square” Sector 109, Gurugram being developed by the same
respondent/promoter ie, M/s Neo Developers Pvt. Ltd. The terms and
conditions of the buyer’s agreements/Mol and fulcrum of the issue involved in
all these cases pertains to failure on the part of the promoter to deliver timely
possession of the units in question, seeking valid offer of possession of the unit
along with assured return, waiver of fit out charges and other reliefs.

. The details of the complaints, reply status, unit no., date ofagreement & Maoll, AR

clause, total sale consideration and total paid amount are given in the table

below:
- .F_’rq:ljg:i_:__l. Name and Location “Neo Square”, sector 109, Gurugram, Harvana
Nature of the project Commercial Colany
Project arca | 3.08 acres
Occupation certificate | 14082024
Sae. | Complaint | Ll M, Date of Assured return | Tortial sanle
o, Sritle/ and Uniy execution clause in the Mol constderation
date of filing SUPET Area of and Amount
- BEA and paid by the
l Lo | Maoll eomplyinant
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1.

CH/2263/2025

Rajosh Singh
V/5 Meo
Developers

Priviate Limited

DOF:
09.05,2025

ER:
11.09.2025

CR/2273/2025

Righabh Singh
V/5 NED

Drevelopirrs

Private Lirmtad

DF:
o085 202%

BH:
11.09.2025

LEnik s, =
Priority
Allet et
serial no, 12,
' nor

And
300 54, f1.

{25 pér pape
i, 29 of
complainl)

Unit mo.-
Friority
Allotment
seril nodd,
Gt ]

Ao

300 Sq. fu.

(a5 per page
o, 30 of

complaint)

16012017

[pape 26 of
compliing)

Mo
e 0LZ01T

{5 per page
a5 al

complaing)

BBA:

[ as per page
e, 27 of
commplaing)

MOu;
16012017

{as per page
iy 53 ol
complaint )

BEA:

Leol2my |

Complaint no. 2263 of 2025 and 04
others

Clause 04 of Moll

“Thecomniperey shall pay
o monthly retirn of
Rs LS~ on te folol
amaunt received  with
effect from 12,11.2016
Before déduction of Tax
ot Source, €55 or any
atier levy which s due

und  payabie by the
Allotteels) £ Fhg
Company and  the
blirnee sk

conzgideration  shall be
payatie by the Allottees
to the Company in
accerdance  with  the
Paymend Sohedule
e as Annesure.d
The monthly assured
return shall be patd 1o |
the Allobbee ] until the
commencement of the
first lease on the said
wnil. This shall be paid
fromy the effective dare”

TS
Rs: 1254000/,
(e pet page no, 44
o complaint )

AP -
Hs 1318988/,
{#5 per 304 oat
page no. 79 ol
comphung )

(As per pa. e 54 ol the
Compiaint)

Clawuse 04 of Moll

“The compary shall pay
a monthly returnm of
Re 19506/ an the total
amannt  recived  with
effect from 12,1 12016
before deduction-ofl Tox
af Source, cesy ar dmny
other levy which & due
and payable by the

Allottesis] o the
Compaty’  and  the
balance sale

comsideration shall bhe
payable by the Allottees

to the Company  in
accardance with  the
ket Sehetule

annexed s Amnmere-1,
The maonthly assured
returm shall be. poid to

the Alfottee (3] votil the

T
Re 12,548,000/
[as per page no. 45
of complaint )

AP.:-
Ra 13, 14,000 -
[as perpageno. B
ol complaint )
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Precti Gmandhi
and Gagandeep
Singh
VS NEO
Developers
Private Limited

BOF:
2042025

HEK:
1208 2025

| cr1so7 2025

Chanda Verma
VS NED
Developers
Private Limited

DOE:
2025

Lheant oy, -
Priority
Allotment
seral oo 55,
5% floor

And
300 5. [t

(a5 per page
fo 33 ob
complaint]

it i, «
Privrity
Mlotment
serial no RS,
S Ty or
stmilar
Al
300 Sq. ft

[ jper page

RR:
o iy 33 of
Lol e RS complaint}
S b

BBA:
12062017
(2% per page

no. 27 of
complaint)

MOU:
12.06.2017

[#5 per page
ne. 15.0f
complamt)

BBEA:
25048218
[3% peepage

30 af
complaint)

MOt
25.04,2018

[as per pape
nik 15 of
complaint)

o

Complaintno, 2263 of 2025 and 04
others

commencgivet of the
first lease on the said
urtit. This shall be poid
from the affvctive date™

{As per pg. no. 55.af the
Coinploaint |

Clauze 04 of Mol
“The compamy shall pay
¢ monthly returm of
R 19506/ o the tota
aeront received  with
effect from 12062000
before deduction af Tax
(1 SOUFCe, s or any
ather levy which s due
and payable by the
Attatterf{s)  w  the
Company  and the
talurce sale
consideration shall be
pavabie by the Allottees

in

te the Company
tcenrdance  with  the
Payment Schedidle

anneved s Annexurs-]
The monthly  assured

| return shatl be paid to :

the Allottee (5] until the
corrmencerrrend of the
first lease on the sgid
wiit, This shall be paid
Jrom the éffective date.”

(s par-pg. no. 18 of the
Complaing)

' Clauge 04 of Moll

“The company shall pay
o monthly return: af
R 19500/~ on the total
metronnE received  with
effect from 25042087
befare deduction of Tax
at Source, cess or any
alher J'!.'l.gr-w.h:'.n:.h_ i e

and  poyvehle by the
Allatteefs)  to the
Company amd the
barlieice sale

consideratine shall be

TS.C
R 163,700/
(oS per parge no. 48
ol complaint}

AP.:-
Rs. T463.200/-
[as per page no. 48
ol peqly]

T.5.0

Ka. Do, 204 /-
Fasper papes mo. 48
ol complaint]

AP

B ER 17000/

{as per BOA at
page no 25 ol
complaing}
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CR/EBOB,/2025

Surahim
Srivastava
V/SNED
Developers.
Privale Lymitod

DOE:
02042025

RRE:
L s

Ut e, =
Privrity
Allotment
scrial noBd,
S ffoor or
simifar
Al
300 Sq. ft,

[as per pape
0 AHof
complaint)

BHRA:
04052018
{page 25 of
complaint)

ML
04052018

(4% per page
na; 1 5of
complant)

Reliels sought by the complainant -

I:

TN

CGomplant)

| The ‘manthiy  assired

Complaint no. 2263 of 2025
others

el {I‘j

pavalde by the Allottees |
to the Company i
gecordanoe - with  the
Puyment Svheduls
anmexed os Annexure-1
The maonthly  assured
return shall be paid to
the Alfottee {s) until the
commencement of the
ferst fease on the said
unit, This shall be poid
from the effective date”

(Ax per pag. no. 17 of the

Clause 04 of Mol

The company shall pay
@ manthly return of
Rs. 13500/ vn the total
ammt  received  with
effect from (4052020
hefore deduction af Tax
at Source, cess or any
ather levy which i dug
iwnd  poyable by the

Allottea(s) I the
companyamd the
halanoe sordir |

comsiderdtion  shall be
piyable-hy the Allotiees

tr  the company  in
grcordance  with the
Fayment Schedule

annexed g5 A,

retwen shall be pod to
the Allottee (5] until the
cimmrencement of - the
firss lease on the said
witie, This shall be paid
from the effective dale”

{As per py. ne. 17 of the
Complaint]

T8

Rs 10,17 468 /-

a5 per page nos43
of complaint)

AP~

Rs. 15.50,0007-
(a5 per BEA at
page no. 30 ol

coimplannt ]

Direct the Respondent o pay Assured Returns @Rs.65 per sq. feet per month

unting to Rs.19,500/- [_R_l._l_'ger:s Nineleen Thousand Five Hundred Only) for

Papesof 51




%) HARER“‘I Complaint no. 2263 of 2025 and 04
& CURUGRAM I 1

Commercial Unit Priority {Food Ec:Ej Mo, 42 on Sth Floor since July, 2019 tll
handing over the possession.

2. Todireet the Respondent to pay the interest fdelayed possession compensation as
per RERA Act along with the interest,

3. Restrain the Respondent from entering the lease deed with 3rd party without
seeking the consent of the Complainant.

others

—

4 To sel aside the power of the Respondent to enter into Lease Deed ur handing over
the possession to a third party.

5. To direct the Respondent to not charge what is not part of the MOU and BEA which
mcludes the demand of Development Charges, FTTH, Labour Cess, Fit-out charpes,
Interest etcowhich was raised via demand letters dated 10.10.2074,

G et aside the llegal demand of VAT made by the Respondent vide letter dated
22.01.2020, 30.10.2020, 15092021, and 3000492021,

£ Toset agide the letter dated 24.03.2025 which has raised illegal demand of Fit out
charges.

8 Restrain the Respondent from terminating or cancelling the Unit of the Complaimant.

9. Declare that the endorsement made: by the Respondent changing the ariginally |
allotted unit and floor of the Complainant is-illegal, null, and void.

1. Direct the Respondent to Allot the unit to the Complainant on the 3rd floor where |
ther foad court has been constructed now,

Note: In the table referred above certain abbreviations have been used. They are elaborated

as follows;

Abbreviation Full form

0F; Date of tiling of complaint

BlEA: Builder Buyer's Agreement

MM Memorandum of Understanding

TS5 Total 8ale Consideration

AP: Amiguel paid by the allottes /s

RE Reply received by the respondent

4. The aforesaid complaints were filed by the complainant-allottee(s) against the
promaoter on account of violation of the builder buyer's agreement/Maoll
executed between the parties in respect of subject unit for not handing over the
possession by the due date, seeking the assured retirn, revoking illegal demands

and respondent not doing conveyvance deed in favour of the complainant.

5. The facts of all the complaints filed by the complainant-allottee(s) are similar.
Out of the above-mentioned cases, the particulars of lead case CR/2263/2025
titled s Rajesh Singh VS NEQ Developers Private Limited. are bein #taken into

Page-6 of 51
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consideration for determining the rights of the allottee(s) qua the relicf sought

by them.

A.Project and unit related details,
6. The particulars of the project, the

—

Complaint no, 2263 of 2025 and 04
others

——

details of sale consideration; the amount paid

by the complainant(s), date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

CR/Z2263/2025 titled as Rajesh Singh V5 NEQ Developers Private Limited,

S.N. | Particulars Details

1. | Name of the project Neo Square, Sector-109, Gurugram

2. | Project area 3.08 acres

3. | Nature of the project Commercial colony

4. | RERA Registered or | Registered

not Vide no, 109 of 2017 dated 24.08.2017

valid upto 22.02,2024

5. | DTCP License no. 102 of 2008 dated 15.05.2008 valid upto
14052025

6. | Buyer's agreement 16.01.2017
(A% per pg. no. 26 ofthe Complaint)

7. | Unit no, Priority No. 42 an the 5th Floor
[As per pg. no. 29 of the Complaint)

8. | Unit area | 300 5q. Ft.

admeasuring (As per pg. nos 29 of the Complainy)

9. | Date of Mol 16.01.2017
[As per pgono. 52 of the Complaint)

1. | Possession tlause Clause 3 of the Mol]
The company shall complete  the
construction of the said
Building/Complex, within which the suid
space s located within 36 months from
the date of execution of this Agreement or
from the start of construction, whichever
Edater and apply for grant ofcompletion/
Oecupancy Certificate.”

11, | Due date of possession | 16.01.2020

Hage 7 of 51
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(As per the clause 3 of the Moll - 36
months from the date of signing of the
BBA)

1Z. | Assured return Clause | Clause 4.

“The Company shall pay a monthly
assured return of Rs. 19,500/- on the
total amount received with effect from
12.11.2016 after deduction of Tax uat
Source and service tax, cess or any ather
levy which is due and pavable by the
Allottee(s) to the Company and the
balance sale consideration  shall  be
payable by the Allottee(s) to the company
in accordance with the Payment Schedule
annexed as Annexure 1. The monthly
assured return shall be paid to Allottee(s)
until the commencement of the first
lease on the said unit. This shall be paid
[from the effective date.”

(As per pg. no. 54 of the complaint)

13. | Sale consideration Rs. 12,00,000/-

(As per pg. no. 29 of the Complaint)

T4. | Amount paid by the |Rs 13,18988/-

complainant (As per 50A cum demand letter pg. no.79
of the Complaint)

15. [ Occupation certificate | 14.08.2024

[As per DTCP site)

16, | Offer of possession 10.10.2024
{As per pg. no. 77 of the Complaint)
17, | Reminders for 30.03.2017, 30.10:2020, 15.09.2021,
payment /VAT 30.09.2021
[As per pg. no. 65-74 of the Complaint)
18. | Fit-outs demand Rs.8,85,000/-

raised on 24.03.2025 [As per pg. no. 83 in the complaint)

B.Facts of the complaint.
7. The complainant has made following submissions in the complaint:

i. Thatin or around December, 2016, the complainant came across the project

of "M/s Nee Developers Private Limited namely "Neo Square” [hereinafter
Pape @ ol 51
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referred to as "the Project”) situated in Sector 109, Dwarka Expressway,
Gurugram. The complainant met with representatives of the company who
cxplained the project to the complainant Later. the complainant was
introduced to Mr. Ashish Anand, Director, when they visited the office of
respondents situated at Gurgaon. Mr, Ashish Anand, the director and
employees of the company explained the project to complainant wherein it
was stated that the project consists of multiple towers havi ng dedicated space
for retail, offices, restaurants, food court, service apartment, hyper-mart and
cinema ete.

That the directorand employees of the company finally induced the complaint
o purchase the unit in their assured return plan wherein the com pany would
make the payment at the rate of Rz 65 per sq. ft. per month for the area
purchased if full payments towards the unit are made by the complainant at
the time of booking or at the time of execution of memarandum of
understanding (MOU). Mr. Ashish Anand, director of the com pany, assured the
complainant that there would be no delay in making payvment towards the
assured return under any circumstances whatsoever.

That complainant entered into memorandum of understanding and buyer
agreement on 16.01.2017, Mr. Ashish Anand, director of the company
explained the site plan wherein it was provided that the “6G0th Aoor” 6f the
building consists of commercial space. The commercial space could he used as
a food court/ entertainment. Mr. Ashish Anand, Director of the com pany again
assured that there will be no delay in making payment towards the assured
return under any circumstances and the property would be constructed and
delivered within 36 months period from entering of the mou since company
has already entered into agreements with big brands such as pizza hut,

McDonald's, kfc, Nike, inox cinema etc.
Hage 9ol 51
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v, Further, it was assured that the assured return would be paid till the property

vi.

is-not leased out. Mr: Ashish Anand, director, and its employess assured the
complainant that the project would be state-of-th e-art and that the company
had obtained all the mandatory permissions/clearances to construct the
project, which would be constructed strict] ¥ inconformity with the sanctioned
plan: In view of the above assurance an impression was given to complainant
that since the project covers retails, food court, office, restaurant, cinema and
hyper market, the footfall would be higher in number than any other place
which would increase the value of the food court in future. Hased on the above
imducement and assurance of Mr. Ashish Anand, Director and the employees
of the company, the complainant purchased a space for food court on the fifth
floor and executed the memorandum of understanding and builder buyers’
agreement dated 16.01.2017, having area admeasuring 300 sq. it super built-
b area at the rate of Rs. 4000/~ per sq. ft. whersin commereial unit priority
(food court) no. 42 was assigned on 5% floor.

The complainant paid a sum of Rs.12.54.000 /-(Rupees Twelve Lakh Fifty-Four
Thousand Only} towards consideration of the commercial unit priority (food
court] no. 42, through two cheques ie, cheque bearing no. 553603 dared
08.11.2016 (drawn on SBI bank} amounting to Rs. 6,27,000/- and cheque
bearing no. 553604 dated 08.11.2016 (drawn on SBI Bank) amounting to Rs.
6,27,000/- which were duly accepted by the company.

It was agreed under the MOU that a monthly return of Rs. 19,500/ [Rupees
Nineteen Thousand Five Hundred only] shall be payvable as Assured Return
from 12.11.2016. The price of the unit @ Rs. 4000 /- per sq. ft was arrived aftor
adjusting ten months assured return in advance. Because of the said reason

only the assured return with respect to the unit of the complainant

Page 10 0f 51
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Vi

[y

commenced on 12.11.2016 1.6, after ten months after entering into BBA and

ML

- The relevant clause of the Moll dated 16.01.2017 is reproduced hereunder for

the reference:

Llause 4. That against the total basic sale consideration of R 1200000/~ [ Rupees Twolve
Lacs Only) determimed as per Clause 3 above, the Aliottee(s) has, paid unto Company upon
and / or prior to the execution of this MOU, an amount of 1254000/~ (Rupees Twelve Lacs
Fifty Four Thousand Only) [(includes BSP & Service Tux), towerds advance J parr

conswderation of the unit, the receipt wherenf, Company hereby adniits ared acknowledges.”

“The Company shall pay o monthly assured return of s 19500/ (Rupecs Nineteen Thousand
Five Hundred Only) on the total amount received with effect fram 12 Nov- 2016 hefore
deduction of Tax at Source and service tax, cess or any ptherlevy which is due and payable by
te Allottee(s) to the Compuny and the balance sale consideration shall be payable by the
Allotreefs) to the Company in accordance with the Payment Schedule annexed a5 Annexure-|,
The meathly assured return shall be paid to the Allottee(s] until the commencement of the

first fease on the satd unit, This shall be patd from the effective date.”

viii.  The respondent raised the demand towards VAT amounting to Rs

1x,

60,000/~ [Rupees Sixty Thousand Only) on 30.03.2017 for commercial unit
priority {restaurant) no. 42 on the fifth floor. The complainant has paid a sum
of rs. 60000/- (rupees sixty thousamd only) through cheque bearing no.
691812 (drawn en Indusind bank) dated 10.05.2017, Subsequently, the
respondent again raised demand towards VAT from complainant on several
occasion lor the same unit despite the fact that the same was paid at the time
of very first demand in 2017.

That the truth of the assurances made by the directors and emplovees of the

company surfaced when the company started delaying the monthly assured

Nge 11 of 51
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X

%1

returns and ultimately, the payments of assured returh were completely
stopped since July, 2019,

That the mala fide intentions of the company also became conspicuous when
the company stopped paying any assured return as per MOU and BBA. This
unilateral decision of the respondent was sent to the complainant vide letter
dated 18.12.2019. such a unilateral decision made by the respondent is per-se
illegal and against the terms and conditions of the agreement entered between
the parties since the payvment towards the assured return was mtegral part of
the agreement The said stopping of assured return was mide citing
restrictions under the RERA Act and suidelines. It was stated by the
Respondent that 70% of the amount received from buyers must he deposited
In a separate account for construction and land costs, making it illegal for them
to withdraw funds for monthly interest cheques and therefore the assured
return would be adjusted at the time of possession. the respondent also sent
a letter dated 16.01.2020 wherein the respondent has unilaterally
acknowledged that the assured return has been stopped and that the
respondent would pay and adjust the assured return of Rs. 19,500/- ar the
tmie of possession. The respondent again sent a letter dated 01.02.2022
wherein it was reiterated that the construction work will be completed and
that the assured return will be adjusted at the time of giving the possession to
the complainant

It aspires that the payment towards VAT which was made by buyers in 2017
has not been deposited with the concerned authorities by the respondent-
company and due to the said reason, the respondent-company is demanding
VAT again and again from the buyers with the sole intent of cheating the
buyers and gaining wrongfully from them. The respondent issued a letter

dated 22.01.2020 to deposit the VAT amounting to Rs, 90,480/ (Rupees
Pape 12 of 51
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Xil.

Minety Thousand Four Hundred Eighty Only) for the unit. Neither Ay
explanation was given as to why the said amount was not included earlier in
muarch, 2017 when the payment was made towards the VAT nor any
explanation was provided. Hence, the demand for the VAT raised
subsequently are illegal per-se and liable to be set aside. The respondent also
sent reminder -1 letter dated 30.10.2020 for VAT payment of Rs. 1,15,050/-
without any explanation as to the previous reminder and vat payment made
by the complainant. The respondent again on 15.09.2021 send reminder-2
tetter wherein again a different demand of Bs 92,512 /- was demanded from
the complainant. Yet another reminder -3 letter dated 30.09.2021 for VAT
paymentof R5. 92,512 /- withoutany explanation was sent to the co mplainant.
it 15 submitted that all these demands are bad in law as the payment towards
the vat demand in 2017 was already duly made by the complainant.

That on 01.10.2020 the respondent sent an email of notice of registeation of
BBA and MOU. That the respondent also sent an email for invitation for
starting the proceeding for assignment of lease dated 01.10.2020. Tt is
submitted that no lease assignment could have been entered into, as the
project was immcomplete at the relevant time, and the unit could not have been
leased out prior to obtaining the completion certificate and occupation
vertificate, which the respondent had not received at the time of sending the
email dated 01.10.2020. Furthermore, the respondent’s claim that the unit has
been leased Lo a third party résponsible for making assured return payments
is highly unbelievable. It is inconceivable that a third party, who had not
received possession of the unit, would have entered into an agreement with
the respondent for a project lacking a completion certificate and would hegin
making payments to the buyer without first generating rental income from the

unit.
Page 13 01 51
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Xl That despite assurance of completion of construction of project within 36

months of purchasing the unit or from the commencement of ronstruction, the
tonstruction has still not been completed even after passage of more than 5
years. There is no sign of construction of the Tower wherein INOX nine-screen
cinema, serviced apartment, infotainment anid entertainment Yone were
shown in the brochure. It has also come into complainant’s, knowledge that
the company hias not even received the license fram the concerned authorities
to construct the tower/buildings. Further the company has syphoned the
money of the buyers and at present don't have the requisite money to pay the

assured return and compete the project.

xiv.The Respondent at the time of entering the Mol made misre presentation with

N

respect to the project and it is tower /building whereas the construction is nol
in conformity with the promises made to the Complainant. The builder has not
completed the construction of other building/tower having inox cinema, food
court, entertainment zone and service apartment et in accordatice to the
brochure of the site plan as given by the respondent.

The company has issued a demand notice and offer of possession via letter
dated 10.10.2024 stating that the occupation certificate (0C) has been
received and possession is now being offered, subject to clearance of
outstanding dues which is to the tune of Rs +,38,618/- (Rupees Four Lakh
Thirty-Eight Thousand Six Hundred Eighteen Only) and required
documentation. Despite previously committing te assured returns, the
company unilaterally stopped monthly payments and is now demanding full
payment for possession, warning that delays will incur holding charges, cam
charges, and interest per the builder buyer agreement. The notice mandates
execution of a common area maintenance agreement before possession and

lists required documents, including identity proof, PAN card, NOC (if
Page 14 ol 51
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financed), and power of attorney (if applicable}. Possession will only be
granted alter paymient of stamp duty, registration charges, and other
applicable fees, raising concerns over the company s adherence to its financial
commitments. The company also sent reminder letter - 1 dated 29.11.2074
and reminder letter -2 dated 02.01.2025 to the complainant for payment of
the alleged amount due against the complainant. The respondent company
also sent a letter dated 29.01.2025 titled as final reminder wherein itis stated
that if the payment of Rs. 4,45,006/- (Rupees Four Lakh Forty-Five Thousand
5ix Only] is not made to the respondent, then there would be holding charges
@Rs.10 per Sq. Ft. per month along with maintenance charges. The
respandent in the abovementioned letter also states that if the com plainant
fails to clear the outstanding amount due against the, then the respondent
company shall be constrained to cancel and terminate the allotment of the
unit.

xvilt is submitted that the original annexure-1 for payment, annexed with the
mou dated 16.01,2017, explicitly stated that at the time of offer of re gistration,
the company would charge [FMS, Registration, Stamp Duty, Other Chargesas
applicable, and EDC+IDC (as and when demanded J. However, the new demand
raised via letter dated 10.10.2024 is not in consonance with the original
Annexure-1 of the payment plan and is therefore illegal, null and void 45 the
Company Respondent cannot cha rge as to what is not included in the MOU and
BBA. This email is nothing but an attempt to unlawfully coerce the
complainant into miaking an illegitimate payment, which is contrary to the
terms and conditions of the BBA and the MOU executed between the parties
a5 these payments are nowhere mentioned in the agreements signed.

xvil.  Despite receiving the OC, the respondent failed to handover the

puossession as well as convey the title of the property in FEvour of the
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complainant. Further, without paying the assured return pending since July,

2019, the respondent is illegally demanding the money such as development
charges, FTTH charges, interest by way of annexure- 1 of the demand letter
dated 10.10.2024.

xviil,  Besides this the illegal demands are raised by the respondent vide letter
dated 24.03.2025 wherein the builder without first conveying the property in
the name of the complainant proposed to lease out the unit to a third party
without the permission of the complainant and without even secking the
consenton terms of the conditions for such lease deed. lllegal Demand of fitout
charges of Rs. 8,85,000/- has been raised @Rs.2500/- per square ft. in order
to-set off the assured return due and payable by the Respondent. Neither date
of commencement of the lease has been provided in order to enable the
complainant to take the lease amount from the prospective lessee. Thus, it is
apparent that builder is exploiting its dominant position and without fulfilling
its promises directing the complainant to obey by the reciprocal promises so
made, which can be avoided by the complainant, The respondent cannot loree
its decision to direct the complaint to pay the fitout charges, since the same
are payable by the lessee who would install and get the interior done as per
its choice. The Mol and BBA do not compel the ceomplaint to make any such
payment. Hence, the lease deed as well as the fitout charges demanded hy the
respondent are liable to be set aside being illegal and beyond the terms and
conditions of the agreément,

xix.That the Respondent at various instances violated the terms and condition of
the Moll by:

= Not paying the promised monthly assured return to the
Complainant at initially promised rates.

» Not completing the project in terms of the Mall.
Page 16 of 51
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-~ Not handing over the peaceful and vacant possession of the above

said allotted Unit after completion of the project.

~ Proposing to lease out the property to third party as against the
terms of MOU and BBA.

# Hlegal VAT demands made time and a fain,

» lllegal Demands which include Development Charges, FTTH,
Labour Cess, Interest ete,, raised in contravention of Annexure -1 of
the MOU dated 16.01.2017 signed by the parties.

~ lllegal demand of Fit-out Charges which is not a part of the MOU and
BBA.

X, Itis further submitted that there is a clear digere pancy in the record regarding
the allotment of the unit. A letter dated 10.10.2024 states that the
complainant’s unitis allotted on the 12th floor. However, the lease letter dated
24032025 mentions that office space on the Sth Noor Has been designated Lo
Lthe complainant. The complainant had purchased a space in the food court
area on the 5th foor, IF the food court is now being constructed on the 3rd
floor, then it is the responsibility of the respondent toallot the complainanta
unit on the 3rd floor itself

xxi1t is also important to mention that the food court ares originally allotted to
the complainant had 50% covered area and 500 open super area, which was
meant for public seating in the food court. On the other hand, an office floor
does not have such a large open common area. Office floors are built with only
2 narrow passage for movement of people. Therefore, it is clear that the
Respondent is trying to unjustly enrich itself by taking away the 50% open
area. The respondent intends to sell this taken-away common area to third

parties, causing wrongful loss to the complainant.
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¥xil.  That the complainant is constrained to file the present complaint seeking

the payment of assured return at the rate of Rs. 65 per sq. feet amounting to
Rs, 19,500 (Rupees Nineteen Thousand Five Hundred Only) for commercial
unit priority (food eourt) no. 42 on 5 floor admeasuring 300 sq. feet, since
July, 2019 till the handing over the possession/ lease out of the property after
the completion of the construction. The respondent may be directed to
complete the project as promised to the complainant and execute the sale
deed in faveur of the complainant with respect to the restaurant space
purchased by him. To set aside the illegal demand of VAT by the respondent
and compensation towards the delay in com pleting the project. Further, to set
aside illegal demands which include development cha rges, FTTH, Labour Cess,
fit-out charges etc,, raised in contravention of Annexure -1 of the MOU dated
16.01.2017 signed by the parties. Also to set aside the fit-out charges which is
illegally been demanded from the complainant, The complainant reserves the
right to amend the submission made herein, to produce documents and alter
the prayer as and when deem necessary or on the direction of this hon'hle
tribunal.

C. Relief sought by the complainant
4. The complainant has sought the tollowing relief(s):

1} Direct the Respondent to pay Assured Returns @Rs.65 per sq. feet per
month amoeunting to Rs.19500/- (Rupees Nineteen Thousind Five
Hundred Only) for Commergial Unit Priority (Food Court) Mo, 42 on Sth
Floor since July, 2019 till handing over the possession.

2] To direct the Respondent to pay the ‘interest Jdelayed possession
compensation as per RERA Act along with the interest.

3) Restrain the Respondent from entering the lease deed with 3rd party
without seeking the consent of the Complainant,
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4) To set aside the power of the Respondent to enter into Lease Deed or
handing over the possession to a third party.

3) To direct the Respondent to not charge what is not part of the MOU and
BBA which includes the demand of Development Charges, FTTH, Labour
Cess, Fit-out charges, Interest etc. which was raised via demand letters
dated 10.10,2024.,

) set aside the illegal demand of VAT made by the Respondent vide letter
dated 22.01.2020, 30.10.2020, 15.09.2021, and 30.09.202 1.

7) To set aside the letter dated 24.03.2025 which has raised illegal demand
of Fit out charges.

8) Restrain the Respondent from terminating or cancelling the Unit of the
Complainant.

9) Declare that the endorsement made by the Respondent changing the
originally allotted unit and floor of the Complainant is illegal, null, and
void.

10) Direct the Respondent te Allot the unit to the Complainant on the 3rd Aoor
where the food court has been constructed now.

D.Reply by the respondent
9. The respondent has contested the complaint on the followin g grounds:

i.. That the complainant with an intention of earning 4 lease rental and assured
return invested in the instant project and submitted a booki ng application
form, requesting the respondent to-allot a unit/space, admeasuring 300 sq.
ft. super area in the project “NEO Square” (hereinafter referred to as the
“project”).

i Considering the request of the complainant, the respondent allotted a unit
bearing priority no. 42, on 5 Floor, admeasuring 300 sq. ft. super area,
{hercinafter referred to as the “Subject Unit/1 Init").
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- Therealter, the respondent made multiple requests to the complainant to

visit the office of the respondent for executing the builder buyer's apresment
and other agreements/documents with respect to lease rental, assured
return ete. However, the complainant failed to come forward to do the
needful,

That after much persuasion by the respondent, the complainant came
forward and executed the builder buver's agreement on 16.01.2017
(hereinafter referred to as the “BBA”).

since, the complainant has invested in the project Lo earn assured returns
and lease rental by getting the unit leased out throy gh respondent, therefore
amemorandum of understanding dated 16.01.2017 (hereinafter referred to
as the "MOU") was executed between the parties, recording the lease grant
rights in favor of respondent, terms and conditions of payment of assured
return and lease rental, fit-out charges, ste,

That by no stretch of imagination it can be concluded that the complainant
herein is “allottee/consumer.” That the complainant are simply investors
who approached the respondent for investment opportunities and for a
steady assured returns and rental income. That the same was duly agreed
between the parties in the documents executed therein.

It is noted herein that since the building was completed way before the arant
of the Occupation Certificate, therefore, prospective  lessees were
approaching the Respondent for taking the units in the project. That the
respondent was anticipating that the occupation certificate would be granted
by the competent authority shortly, and leased out the subject unit and vide
fetter dated 01.10.2020, requested the complainant to forward to complete

the formalities with respect to leasing of the unit.
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viil. The Oceupation Certificate of the project was granted by the competent

Authority on 14.08.2024,

S —

ix. Thereafter, the respondent sent an offer of possession letter dated
10.10.2024, wherein the respondent requested the complainant to clear the
outstanding amounts payable against the unit.

x. Despite receiving the offer of possession, the complainant failed to come
forward to complete the formalities of possession and payment of
outstanding dues. Therefore, the respondent was constrained to issue
reminders dated 29.11.2024, 02.01.2025 anid 29012025 requesting the
complainant to do the needful,

®i. That the respondent vides letters dated 30.10.2020, 15.09.2021 and
30.09.2021 requested the complainant to make payment of vat charges as
per the agreed terms and conditions of the MOU.

xii. Thal the respondent vide letter dated 24.02.2 025, requested the complainant
lo make payment of the fit-out charges as per the agreed terms and
conditions of the MOU.

xill. Thatthe respondent vide letter dated 24.04.2025, requested the complainant
to make payment of the maintenance charges as per the agreed terms and
conditions of the MOU,

xiv. It is pertinent to note herein that the complainant, despite receiving the
aforementioned demands/reminders. failed to come forward to fulfil his
obligations under the MOU and BBA.

xv. That the complainant is an investor who had approached the respondent for
investing in the project of the respondent to earn maximum returns-on their
myestment by way of receiving an assured return and lease rental bencfits.

xvi. That the complainant has booked the subject unit solely for leasing purposes

and not for self-use, hence handing over of the physical possession was never
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the intent between the parties. That the intent was abundantly clarified and
agreed Lo by the complainant at the stage of booking itself and further at the
time of execution of the BBA. In fact, the complainant has executed an mou
which records the terms and conditions pertaining to leasing rights and lease
rental, etc. Also, because the complainant themselves has entrusted the
respondent with the leasing rights of the units,

That the issues on which a complaint can be filed under the provisions of
RERA 2016, are also clearly demarcated under section 31 of the Act. Further,
the provisions of section 34 (f) indicate the intent of the legislature, in
relation to the obligations upen the various parties. A perusal of the same
provisions would show that the RERA 2016 only envisages the enforcement

of the act and rules/regulations made there under.

xvill. That assured return is not a matter contemplated under any provision of

Wi

RERA 2016 and thus the assumption of jurisdiction by the authority is wholly
illegal and unsustainable in the eyes of law. In this regard the provisions of
section 11 highlight the scope of the functions of the promoter, 43 envisaged
under the act, The same also, so do not impose any obligations in relation to
returns of investment.

That in exercise of powers under section 84 of the Act, the Government of
Haryana has enacted the “Haryana Real Estateo (Begulation and
Development) Rules, 20177, The rules in rules 3 and 4 speafically provide
the matters in respect of which disclosures are to be made by the promotor
and in particular the promoter in relation to an ongoing project. the rules also
keep "assured return” out of their scope. rule 8 provides a clear indication as
to the matters which are to be covered under the agreement of sale. The
Authority has ne jurisdiction to enlarge a matter which is duly provided for

bv statute,
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That even in case of a newly resistered project, assured return is not a matter
which would be included in the agreement of sale. The rule clearly indicated
the extent to which the rights of the allottees are protected, is the matters
contained in the agreement, form of which is provided under the rules. That
even this agreement does not contain any condition governing assured
returns, Thus, any erder of payment of assured return would go bevond the
statute and assumed jurisdiction in a wholly illegal manner.

In this regard the aims and object and the obligations and compliances
required to be made by a promoter as enshrined in the Act, 2016 may be
examined. The assured return is an independent commercial arrangement
between the parties which sometime a promoter/déeveloper offer, in order
to attract buyers/investors or users who may invest either in under
construction or pre-launched /new launched projects. The commercial effect
would generally involve transactions having profit as their main aim. Piecing
the threads together, therefore, so long as an amount is ‘raised” under a real
estate agreement, which is done with profit as the main aim. Such agreement
between the developer and home buyer would have the “commercial effect”
a5 both the parties have “commercial” interest in the same- the real estate
developer secking to make a profit on the sale of the apartment, and the
flatfapartment purchaser profiting by the sale of the apartment. Whereas the
object of promulgation of Act 2016 aims to create and ensure sale of
immovable property in efficient and transparent manner and to protect the
interest of the consumers in the real estate sector and not for the profit
purposes.

(n the basis of the above, it may be considered that there is no provision

under the scheme of act 2016 for examining and deciding the issues relating
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to the provisions of assured return in an allotment letter/builder buyer
agreement for purchase of flat/apartment/plot.

Also, a perusal of the Section 2(d) defining allottee as well as section 2 (zk)
which defines "promoter” does not include any transaction regarding
“assured return”. Therefore, the assured return scheme is beyond the scope
of the act, 2016 and jurisdiction of the authority.

That as per the provisions af the Act, 2016, the Authority is dressed with the
jurisdiction to adjudicate upon all the complaints arising out of failure of
either party to fulfil the terms and conditions of the agreement for zale
(buyer's agreement). However, in the present matter thé complainant is
relying upon the terms of MOU which is a distinct agreement than the Buyer's
agreement and thus, the MOU is not covered under the provisions of the Act,
2016. The said complaint is not maintainable on this basis that there exists
no relationship of builder-allottee in terms of the MOU, by virtue of which the
complainant is raising their grievance.

That the buver's agreement and the assured return agreement both contamn
rights and obligations of parties which are not identical of cach other.
Therefore, hath theése decuments cannot be treated as a single document
enumerating the same rights and obligations. The reliance is place on the
judgement of the Hon'ble High Court of Delhi in the matter of M/s Serenity
Real Estate Private Limited Vs. Blue Coast Infrastructure Development Pyt

Lt {Arb. P. 796/2016) wherein the Hon'ble High Court held as under

11, It is apparent from the apove that the Arbitration clause in the
Assured Return Agreement is materiallv different from the Arbitration
clause contaimed i the Spuce Agreement. Although the Agreements are
camnected the rights and ebligations of the parties under the sand
Adgreements are not fdenticel. Thus, it s difficult to eccept the
Respondent’s contentipn that the arbitrotion clouse in the spoace
dgreement would prevail over the Arbitration clause in the loter
e e e
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Thus, in view of the above, the present complaint is arising out of the MOU
which is not maintainable before the Authority and (hus, the present
tomplaint is liable to be dismissed.

That on 21.02.2019 the Central Government passed an ordinance "Banning
of Unregulated Deposits;, 2019”, to stop the menace of unregulated deposits
and payment of returns on such unregulated deposits.

Therealter, an act titled as “The Banning of Unregulated Deposits Schemes
Act, 2019 (hercinafter referred to as “the BUDS Act”) notified on 31.07 2019
and came into force. That under the said Act all the unresulated deposit
schemes have been banned and made punishable with striet penal
provisions. That being o law-abiding company, the Respondent upon the
mtroduction of BUDS Act, cease to make further payments pertaining to
Assured Return o the Allottees/Complainant due above said prevailing

confusion/anomaly. The preamble of the act reads as under:

An Act to provide for a comprehensive mechanism to ban the
unregulated deposit schemes, ather than deposits taken in the ordinary
course of business, and to protect the interest of depositors and for
matters connected therewith orincidental thereto,”

That on bare reading of above preambile it is clear that the intention behind

notifyving the act is to ban the unregulated deposit schemes to pratect the
intergst of depositor.

Further, the BUDS Act provides two forms of deposit schemes, namely
Regulated Deposit Schemes and Unregulated Deposit Schemes. Thus, for any
deposit scheme, for not to fall foul of the provisions of the BUDS Act, must
satisly the requirement of being 4 'Regulated Deposit Scheme’ as opposed to
Unrepulated Deposit Scheme. Hence, the main object of the BUDS Act is to
provide for a comprehensive mechanism to ban Unrepulated Deposit

Scheme.
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xxxl. That the BUDS Act is a central Act came subsequent to the companies act and

Xyl

XXX

MRV,

KXXV.

the RERA Act, 2016, therefore, directing the respondent to pay assured
returns shall be violation of the provisions of BUDS Act.

That forany kind of deposits and return over it shall be tried and adjudicated
as per the relevant provisions of the BUDS Act by the Competent Authority
constituted under the Act.

Further, any orders or continuation of payment of assured return or any
directions thereof may tantamount to contravention of the provisions of the
BUDS Act.

That the respondent has offered assured returns to the complainant in lieu
of advance payments received in respect to a unit booked in the project. It is
merely an offer of marketing whereby the immovable property is sold
dgainst a certain consideration and certain percentage whereof is offered as
Assured Return over a period of timé, which can be treated as passing on of
discount as price realization against such sale through the said offers ismuch
higher and substantial amounts are received by the respondent at one go
which works as working capital for development of project,

That recently a Writ Petition was filed before the Hon'ble High Court of
Punjab & Haryana in the matter of Vatika Ltd. Vs Union of India & Anr. - CWP-
26740-2022, onsimilar grounds of directions passed for payment of Assured
Return being completely contrary to the BUDS Act. That the Hon'ble Iigh
Court after hearing the initial areuments vide order dated 22.11.2022 was
pleased to pass direction with respect to not taking coercive steps ineriminal
cases registered against the Petitioner therein, secking recovery of deposits
till the: next date of hearing. Further, a Civil Writ Petition bearing no.
16896/2023 titled as "MEQ Developers Pyt Ltd vs Union of India and

Another” has been filed by the Respondent on similar grounds as in the supra
Fame 2o ol 51
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case before the Hon'ble Punjab and Haryana High Court and the same is been
connected by the Hon'ble High Court with the Civil Writ Petition - Z6740-
2022 and is pending adjudication,.

xxxvi. That as the complainant in the present complaint is seeking the relief of
assured return/penalty, it is respectfully submitted that such a relief is not
maintainable before this Ld. Authority in view of the enactment of the
Banning of Unregulated Deposit Schemes Act, 2019 ("BUDS Act”). Any
direction for payment of Assured Return/Penalty would amount to vielation
of the provisions of the BUDS Act.

xxxvil. A bare reading of Section 13(2) demonstrates that Assured Return/Penalty
is not contemplated within the ambit of an agreement for sale. 11 is a separate
commercial arrangement, independent of the RERA framewark.

xxxviil. That Moreover, the present complaint is based on the terms of an mou
entered into between the parties, which is distinet from the builder-buyer
agreement., The jurisdiction of the Authority is confined to disputes arising
from the builder-buyer agreement. Since the MOU is an independent
commercial understanding, the complaint founded upon it is not
maintainable. Reliance is placed on M /s Serenity Real Estate Pvt. Ltd. v. Blue
Coast Infrastructure Development Pvt. Ltd. (Arb. P. ?Hﬁfﬁﬂlﬁ. Delhi HE),
wherein it was held that different agreements between the same parties,
though connected, create distinct rights and obligations.

xxxix. That as per the terms of the MOU the complainant explicitly agreed to the
complainant thatin case of the tenant desires any infrastructural changes in
form of separate sewage arrangement or the gas pipeline or any other
charges which involves expense on the part of the allotee{s), then in that
event the same shall be paid by the respondent, strictly within the period of

15 days from the day ol written notification hy the company and il the
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respondent fails to come forward to tender the payment as demanded by the

complainant then in that event the complainant shall bear the same from its

own pocket.

xl. That as per the agreement so signed and acknowledged, the completion of

the said unit was subject to the midway hindrances which were beyond the

control of the respondent. And, in case the construction of the said

commercial unit was delayed due to such 'Force Majeure’ conditions the

respondent was entitled for extension of time period for completion. The

development and implementation of the said Project have been hindered on

dccount

of

several

authorities /fforums/courts as has been delineated here in below:

! L4 Tlllala
| M Uriler

L8

5
20Lh

-

“of

Lo [ 07 R 2015

July

| yeaTs
| peermitied bie ply on thie roads of

| diTeried by

Birections.

Maticned  Greeo Trifaomal bed
alipected that old diesel yebecles
Lheavy ar light] more than D
obid  would 0ot e

MUK, Dol |7 Teas further been
wirtur  of  the
afpresaid - order that afl the
!'l.’_g_'lh'tf.'lntlﬂl.'l abtlsaritiet an the
State ol Fargana, UF and KCT
Dl sweasld  anot ropisiar wy
dicsel woelncles more tan 10
wears ol snd walel alksn tle thie
sk of  welipcles
trilyunasl and provide the same 4o
thie gerlice dnid vt vekceried
stuthnrities:

hefore the

Mad il Gemen Tribumal in 3% i Till afate the ooder in

Ko, d 70020 Ha had directed that
e Stome crushers be pecmiated
1 pperate unless they operate
Lot from Che State Pollulin

Page Z8

orders/directions  passed by  wvarious
Peried Dhys | Comments
(f Restriction affect
=il
Tk Apcl, 20E5 pocdth ol | R0 Ths JEl:u'q:s.mI_ |
May, 20154 iy Ban  allerted the
supgly ool e
oaterials A imost
il the
ConEralTors ikl
ing material
wppliers uged
dlieuel virhicion
more  than LD
vearn: ohd, The
arelis Itk
abrupaly  sapped
W et af
thicsrl wehicles
more  thamn K]
yeuarsald
Which aris
ClRmEmo Ly
[ il i
| Costatii i
{-Ackivig, Tl
: Clredr b
Compdetely
Hampiered
Tiwtr  construciion
L Ly
a0 Tha clirectiomns: o
force and o refaxanon | doavs MGT wera @ g
hies been given 1w this blovw 1o gl el
iffect, Ftale sectgr s
thee it i

of 51



HARERA
=2 GURUGRAM

ik Muy,
N6
Tk Mo,
A7

Cotrol, Beand, Ao u'bim.::l.uh_
frovm thit conceried uithorities
annel the  Emvaramneeni
Clearamce from the competen
."I.urlh:lril::,'.

Erawe

Complaint no. 2263 of 2025 and 04

Matinnal {'n:rﬂ*n

Triboaal bad directed all bock
kilnr aperating

lix MNCK, Delby el he
probihited from working (o o
period of E016 one wedlk from
the date of passing ol the order,
It leied also dseien direcred Tt fo
EOETIETION ariity woull ke
grirmitied for & poriod of one
wivek feom thedate of ordor,

Exiwimon et Pollution
{ Provention amnd Contral
Autharity | had directed 10 the
clomure ol all-brick kilns stones
prishers, liol miy plants, ete
With ethect from: 70 Mow 201 7 il
|I.I|'ﬂ.'ll.'|'].'lu.[i'LI.'.

A0

| T date the order has

ot been vadared

B Now, 2014 to 150 Nov,

ulhers
activity  mixurly
reguires  gpraved |
prisdioced [NRREIL
e slone
wrniadrs, This
reiduced supgily ol
pravels  dinocthy
alfected i

Ty

k]
by

sapply angd  prce
DIE I':lhll!_"'
concrete peguired
fer  ennstriction
Tt

W%

The har e
Iy Trilsiared weas

Absnlute, The

el bumd
Compitely
alnpped

Copsarueian
dctivity,

The har far the 1

wlugsne o utonc

critshers  sionply
it s e e Lk
CEIESET TR

activity s the
ahsence ot
crusheil slones
anil biricks

carpwing ol
Coisu Lo weere
srply
lasilale.
g U R
rventoilly  wocded

At
Thas

W locarkingg
alternatives  with
the  fwtet of
pxpsiitiousiy
cirnchudinsg
crmstruarting

actvities but the
Ppedibies periid of
S0 dfaps wias
sl I
cising min, Tl gl
perbsl oughit o by
?:::_r]ude-d while

Pape 290l 51




ti:

¢ HARERA
<2 GURUGRAM

.E‘-lﬂ'l.'.
il

2
Ccmobsey
IR

v july,

2R

iy, armmng  capanty,

H-..:.'Liﬂn:ﬂ fireen Tﬁhll'l'l..‘ll-flii 1%

passd the siid weder daged 9=
2017 completely
prohibiting the carrying on of
comestruction b any person,
privaLe, frvermment
authersty i MER tll the next
ihate of hearing, (17% of Mow
SHLTL BY wdetud ol the s
pneder, HNGT hak anly permrtted
the  competiton ik riur
Nusding finterior ol
projects Thee erder datet 9
Mo, 17 waswacated wide oviler
it L7 Mo, 17,

N,

or

ul
wnrl

Complaint ne. 2263 of 2025 and 04

othiers

[ 4 days

Iarvans HQIE-F‘Eﬁmi-:-n Contrnl
Boapd, epcikada o passed the
amcler dated 200 Detober 2018
ioe Partheranee of cicectisns of
Enwirommaiartal ST | THREETY
(Provention.  and  Contrsl)
Aunlsaring dated- 270 Ot 2018,
By-wirtue of order dated 299 of
{1ctsher g all thi
CORFATULLEDN ACTiviTive mncbheding
thee vl
construrtiany wers dlirected e
vemiain close in Delbi amd other
MER Tristricts Trome 1= Miov 1
FOU Mgy 20 H,

NGT in A m 6hT 2019 &
BP9/ 2009 had again directed
the mymediate closure of all
el e
Mahendergarh  Haryana  who
licivie melt eamphiel witl dhe

excavatinn,

irustiers  in

siting  critema,  omeldent, e
amd

1% My to T Moy, 2018°

10
ihays

k11
(layu

i (I

s ersfid

umllm:rirl.],g__ the
alleged dlelay
attributed oo the
b
the  Coigilaian.
I penineit 1o
trndicm  thekl fhae

leespiancdent

aforesand lsan
slamds o force
regarding hrck

Kalies gl ebader s
wighent Irnm
arders e Xp=
B, 1% amad Fi0k

| Jn, 20

il
prisssing e
aloresaid  order;
ne o ronsneing
anTiwily
liver Tavgue Degadly
cirriedl sl by sha
Rarsgabei.
ﬁi'-r.ﬂl'ul,lllu_l]_'.lr

LR ARSI
activity - has Iseen
warmpeiciy
Snpped

Ehas prerinl

derang

|

camlid

dunng

“:]II deanenl n.i e

i [t

orider,

passimg - of
aleresairl
o CoRsiraction
.|1.'I|'|."ir‘§.r waidid
| O T ] legdlly
carriedd ot by thae
Hespmmidirnl
Arcordimgly
Ennstruction
ariviTy s e
Cistnghleiely
shrppeid
lals prerhod.

during

Th |:I|r|:'_~r|m|::': nr
the NGT  wers
Ak o scihnek for
sirima rrushiery
wrhay
fmally

b

opeinrs
hire

mhtaimn I.1i."'\-|"|!'|i."i.l|'-l,|'

Page 30 0f 51




HARERA

=2 GURUGRAM

11tk
Uhrtobr
200

| ox 112019 |

F— = =
EELCEEmenT ol health i)

The trvhomal  fusther lirecied
tniliztion ol action h}r w,.w.'nl
progecubion  and  recovery ol
rompensation relatable 1o the
cof off reskonstiom.

Comrmissianer, M:miﬁp:ll
Corporation, - Gurugram o
=gt an obder dated 11% of
Gt 2019 whereby. the
construdticn activity: has been
probibbited froam 110 2015 10
19 Der JL I was specifically
meniianed the oresaid
ander that constriscton actwity
wrlil be complenely stapped
during thiz periad,

“The Hon'ble Supreme Court of

Inafia  wide js prder  dated
112019 paxsed  In0 woid
petitinn hearing fid,

13029 1985 trled as e Mefre
wy Moo of Tmhe® completely
b all CORETITion
artpnaties fn Thelhi: NCR which
Fesrriction was partly peodilied
wiche ordier dated 0512 2400 9 amed
was prmipletely e by the
Haas'hle Supremies Court vide s
orderdated L4000 020

Ebnnﬂﬁntnn:ﬂﬁéin[iﬂ?ﬂnud04
otlers

T10 Cet 2009 40215 Tiée
2019

days

a0z

PrFmmEsIns fiian ]

th cgEmpebemt
auithaerity alter the
arcler passed by
NGT an July 2017,
Resaltantly,
LEHEUEN
wias taken by the
authorilies
apainst- the stone
crusher apenbore
wihtich ipain was o
fit s
calale  sector
the '.'«iII'FEIif
gravel  reduced
manifolds i
Hai=ra weas .|-*:I1:;a[p

FIHEEHTT

1] rial
s

al

indiseser moprioes
whirh
darispEe ly
atfeated] the pace
o et rctien,

[ Om account of the
PRIESINE thi
aloresaid.  aeler,
no  ConsEruwckaonm
activity”
Davie been lepally
carried ouf by the
Respondent.
Avcordingly,
O L e
wctiviaty has hoen
compleie|y
stoppercl
this perinl.

of

voalel

I‘|||'i1t|.:_

.a]ﬂﬁl?-ll.ﬁt'lh H.H'l!.E"Ii
miprt

[o
I|:||.-|r

L=
Libotirers
retim o
Hative
tnwn-:_."wl:im'frl.l'lnil
A credling an
acute shortage of
libourers o the
MCH Rpmrm e
1 1
shariage
Chrstructinh
Aty ol el
resumis . a1 hull

aatiid
the

thirsle ewen adter

tage 3L of 51




¥li,

WHARER
Gurauemm

10 | 34 woek of

Fedw 024

L1 | €owid  in
021

Complaint no. 2263 of 2025 and (4
others

| Covid-19 pandemic | Febzoz0 e ilidate. | Ta
RIS
[
mced
lisi
Natin
nwishe
beecled
|

Thitt period from 12002021 o | 1204.2021- 24072021 | 103

24.{!?.2“2!. earh and owery d.|_1_,r:':-

Lty bt |usding th

(T EATRITE achivity Wiln

bsnned in the Stare

'[;um'im-rm;;

“the lifting of ban

fy b Honhle

Apex Lot

Sine: ind
weerk of Fehrary
2024, B !
Respondent haxs
suffered

Ll

als
devastatingly
becase ol o thie
autfrreak, .-.p:r\w:q'nrlr
and resurgence of

COVID-1% Go e

pear CZ030 The
condernel
sbRbtney
wthoriies o
rarhier impnsed a
hlanket  han - on
constructnn
ACTIRITIES i
fEmmgram

Suhsequetitly, the
saitl rmbarmee bl

I.II'.'.'I."]I [FIEELT] B TR

Lt rcxtent
Horwwvier,  duizing
thie iberrernum,
Larpe-agals
migradiom of Infsr
occurred andd e
availahifity of e
mleralys o skirfedd
liisrinmrg 0 s
cinese of CoEcET

the
wide  spread of
L)1,
night curkew wan
ampnsed Inblowed
iy weehrnd
curfew amid  then
ERTTI LI PR T [l T

larstly

That a period of 582 days was consumed onaccountof circumstances beyond

the power and control of the respondent, owing to the passing of orders by

the statutory authorities. All the circumstances come within the meaning of
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force majeure. Thus, the respondent has been prevented by circumstances
heyond its power and control from undertaking the implementation of the
project during the time period indicated and therefore the same is not to he
taken into reckoning while computing the period of 48 as has been provided
in the agreement. In a similar case where such orders were brought before
the Hon'ble Authorityin the Complaint No. 3890 of 2021 titled "Shuchi Sur
and Anr vs. M/S Venetian LDF Projects LLP” decided on 17.05.2022, the
Hon'ble Authority was pleased to allow the grace period and hence, the
benefit of the above affected 582 days need to be rightly given to the
respondent builder.
10. All pther averments made in the complaint were denied in toto,
11. Copies of all the relevant documents have been filed and placed on record. Their
authenticity is not in dispute. Hence, the complaint ¢an be decided on the basis of
these undisputed documents and submission made by the parties.

E. Jurisdiction of the Authority
12. The Authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given bélow,

E.l Territorial jurisdiction
13. As per notification no, 1/92/2017-1TCP dated 14.12.2017 issued by Town and

Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in guestion is situated
within the planning area of Gurugram District. Therefore, this authority has
complete territorial jurisdiction to deal with the present complaint.

E.lIl Subject matter jurisdiction
14. Section 11(4)}{a) of the Act, 2016 provides that the promoter shall be responsible

to the allottee as per agreement for sale. Section 11{4}){a) is reproduced as

hereunder:
Page 33 ol 51



{ﬁ?& HAR ER ' Compdaint no. 2263 of 2025 and 04

& CURUGRAM Sl

Section 11

i The prowoier sholl

[l By pesponsible for all efiffgertions, responsibilines functions wder the
prowsions af HisAcLor the rules and regulations made thereynder or'to the allatties
eis e Ehe ararpinrend i sole, ar b D assoeiation af il beey, s the rase ety fied dif
the conveyance of all the apartments, plics or boildings, as the cosé v be, fo the
ulfoltees, or the commoen areas to the associotion e wlloffees or the compelent
SRS, s e casemay bie;

Section 34-Functions of the Authority:

T of the Act pronedes to ensure complionce of the sbligotions cast upon the
pronmoters, the aliotlecy and Hhe read estate ayents ander this Act opd the rules and
Fepulatecns rrade thereunder,

15. 50, in view of the provisions of the Act quoted above, the authority has complete
jurisdiction to decide the complaint regarding non-compliance of obligations by
the promoter leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later stage.

F. Findings on the objections raised hy the respondent
F.1. Objection regarding the complainant being investar.

16. The respondent has taken o stand that the complainant is investor and not an
aliottee /consumer, Therefore, they are nit entitled to the protection of the Act
and are not entitied to file the complaint under Section 31 of the Act The
Authority observes that any aggrieved person can file a complaint against the
promoter if the prometer contravenes or violates any provisions of the Act or
rules or regulations made thereunder. Upon careful perusal of all the terms and
conditions of the buyer's agreement dated 16.01.2017, it is revealed that the
complainant is buyer, and they have paid a total price of Bs.12,54,000/- to the
promoter towards purchase of a unit in its project. At this stage, itis important to
slress upon the definition of term allottee under the Act, the same is reproduced
below for ready reference:

2} Tallottee” inrelation o o real estale progect means the person to whoma
plot, apartment or building, as the case may be, has been allotted, sold
(whether as freehold or leasehold) or atherwise transferred by the
promoter, and includes the person who subsequently aogquives the soid
allatiment through sale, trunsfer or otherwize bt does not inchide o

Page 34 of 51



‘% HARER \ Complaint no. 2263 of 2025 and 04
;&;@, GURUGRAM others

persan to whom such plot, apariment ar building, as the case may be, ix
given on rent;"
17. In view of above-mentioned definition of "allottee” as well as all the terms and

conditions of the agreement, it is crystal clear that the complainant are allottecs
as the subject unit was allotted to them by the promoter, Further, the concept of
investor is not defined or referred in the Act. Moreover, the Maharashtra Real
Istate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled "as M/s Srushti Sangam Developers Pyt Lod Vs
Sarvapriva Leasing (P) Lts. And anr. has also held that the concept of investor is
nol defined or referred in the Act. In view of the above, the contention of promoter
that the allottees being investor are not entitled to protection of this Act stands
rejected.

F.11 Objection regarding the project being delayed because of force majeure
circumstances.
18. The respondent/promoter has raised the contention that the construction of the

project has been delayed due to force majeure circumstances such ban on
construction due to orders passed by NGT, EPCA, Courts/Tribunals/Authorities,
etc. As per Moll, the due date of possession was 16.01.2020. It is observed that
orders passed by NGT banning construction in the NCR region was for a very short
period of time and thus, cannot be said to impact the respondent leading to such
a delay in the completion. Moreover, some of the events mentioned above are of
routine in nature happening annually and the promoter is required to take the
same  into  consideration while launching the project. Thus, the
prometer/respondent cannot be given any leniency on based of atoresaid reasons
and it i5 well settled principle that a person cannot take benefit of his own wrong.

G. Findings on the relief sought by the complainant.
1. Direct the Respondent to pay Assured Returns @Rs.65 per sq. feet
per month amounting to Rs.19,500/-(Rupees Nineteen Thousand
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Five Hundred Only) for Commercial Unit Priority (Food Cou rt} No. 42
on 5th Floor since July, 2019 till handing over the possession.
[I. To direct the Respondent to pay the interest/delayed possession
compensation as per RERA Act along with the interest.
(.1 Assured Returns

I9. The complainant is seeking unpaid assured returns on monthly basis as per the
terms of the MoU dated 16.01.2017 at the rate mentioned therein. It is pleaded
that the respondent has not complied with the terms and conditions of the said
Maoll.

200 The respondent has submitted that the complainant in the present complaint is
claiming the reliefs on basis of the terms agreed under the Moll between the
parties which is a distinet agreement than the buyer's agreement and thus, the
Mollis not covered under the provisions of the Act, 2016. Thus, the said complaint
15 not maintainable on this basis that there exists no relationship of promoter-
allottee in terms of the Moll, by virtue of which the complainant is raising their
arievance.

Z1.1t is pleaded on behall of respondent that after the Banning of Unresulated
Deposit Schemes Act of 2019 came into force, there is bar for payment of assured
returns to an allottee. But the plea advanced in this regard is devoid of merit.

Section 2(4) of the above mentioned Act defines the word ' deposit’ as an amount

of money received by way of an advance or loan or in any other form, hy any

deposit taker with a promise to return whether after a specified period or
otherwise, either in cash or in kind or in the form of a specified service, with or
without any benefit in the form of interest, bonus, profit or in any other form, but

does not include:

{1} anamount received in the course of, or for the purpose of business and bearing
a genwine connection to such business including
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{ii} gavance received dn connection with consideration of an frmovahle praperty.
urteer an dgreement or arrangement subject to the condition thet such advanee
is adiusted against such immovable praperly as specified in terms of the
fgrecinenl orarrangement
22.A perusal of the above-mentioned definition of the term 'deposil’, shows that it
has been given the same meaning as assigned to it under the Companies Act, 2013
and the same provides under Section 2(31) includes any receipt by way of deposit
or loan or in any other form by a company but does not include such categories
ofl, amount a5 may be prescribed in consullation with the Reserve Bank of India:
Similarly Rule 2(c) of the Companies (Acceptance of Deposits) Rules; 2014 defines
the meaning of deposit which includes any receipt of money by way of deposit or
loan or inany other form by a company but does not include:

(i} ws an advance, accounted for in any manner whatsoever,
received in connection with consideration for on immovable
propery

(i) as an advance received and usallowed hy any sectoral regulator
ar in aceordance with directions of central or stute government;

23. 50, keeping in view the above-mentioned provisions of the Act of 2019 and the
Companies Act 2013, it is to be seen as to whether an allottee is entitled to assured
returns in a case where he has deposited substantial amount of sale consideration
against the allotment of a unit with the promoter at the time of booking or
immediately thereafter and as agreed upon between them.

24 The Government of India enacted the Banning of Unregulated Deposit Schemes
Act, 2019 Lo provide for a comprehensive mechanism to ban the unregulated
deposit schemes, other than deposits taken in the ordinary course ol business and
to protect the interest of depositors and for matters connected therewith or
incidental thereto as defined in Section 2 (4) of the BUDS Act 2019,

25. The money was taken by the builder as a deposit in advance against allotment of

immovable property and its possession was to be offered within a certain period,
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However, in view of taking sale consideration by way of advance, the builder
promised certain amount by way of assured returns for a certain period. 5o, on
his failure to fulfil that commitment, the allottee has a right to approach the
authority for redressal of his grievances by way of filing a complaint.

26. The promoter is liable to pay that amount as agreed upon and can't take a plea
that it is nol liable to pay the amount of assured return. Moreover, an agréement
defines the builder/buyer relationship. So, it can be said that the agreement for
assured returns between the promoter and allotee arises out of the same
relationship and is marked by the addendum agreement.

27,1 is not disputed that the respondent is a real estate developer, and it had
obtained registration under the Act of 2016 for the project in question. However,
the project in which the advance has been received hy the developer from the
allottee is an ongoing project as per section 3(1) of the Act of 2016 and, the same
would fall within the jurisdiction of the authority for giving the desired relief to
the complainant besides initiating penal proceedings. So, the amount paid by the
complainant to the builder is a regulated deposit accepted by the later from the
former against the immovable property to be transferred to the allottee fater on.

28. In the present complaint, the assured return was payable as per clause 4 of the

Mol dated 16.01.2017, which is reproduced below for the ready reference:

Clause 4

“The Company shall pay a monthly assured relurn of
Rs.19,500/- on the total amount received with effect from
12.11.2016 before deduction of Tax at Source, cessor any other levy
which is due and payable by the Allottec(s) to the Company and the
balance sale constderation shall be payable by the Alletieefs] to the
Company in accordence with Poyment Schedule annexed as
Annexvure- [ The monthly assured return shall be paid to the
Allgttee [s) until the commencement of the first lease on the said
unit. This shall be paid from the effective date.”
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Thus, as per the abovementioned clause the assured return was payable
ER5.19,500 /- per month weel 12.11.2016, till the commencement of first lease.

29 Further, it 1s observed that despite the assurances extended by the
respondent/developer through its letters dated 18.12.2019 and 16.01.2020,
wherein it was specifically contended that the assured returns would be
settled fadjusted at the time of offer of possession, the respondent has failed to
honour the said commitment. Even after the receipt of the Occupation Certificate,
the respondent has neither paid nor adjusted the assured returns as promised.
Accordingly, the contention of the respondent in the aforesaid letters stands
belied by its own conduct

A0 Furthermaore, the respondent promoter states that first lease with regard 1o the
subject unit has already been executed on 10.072020. However, the respondent-
promoter can lease out the subject unit only after obtaining the Occupation
Certificate. The building cannot be considered complete or in a habitable
condition until the Occupation Certificate is'granted by the Competent Authority.
In-view of the above, the letter regarding the agreement for lease appears to be a
mere ploy by the respondent to evade the liability of paying the assured return.
The occupation certificate for the unit was obtained only on 14.08.2024. The
validity of the said lease can be considered only after obtaining the Occupation
Certificate, L.e, on 14.08.2024.

31. In the present complaint, as per clause 4 of the MOU dated 16.01.2017, the
amount on account of assured réturns was payvable from 12.11.2016 up to the
commencement of the first lease which was executed on 10.07.2020 but the first
lease of the concerned unit is not valid in the eyes of law as the same s been
executed before the occupancy certificate. The Occupancy Certificate of the
project in guestion has been obtained by the respondent on 14.08.2024.

Posgsession of the unit has been offered by the respondent on 100102024
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Therelore, considering the facts of the present case, the respondent is directed to

pay the assured return to the complainant at the agreed rate i.e., @Rs.19,500/-per
month from the effective date ie, 12.11.2016 till the commencement of the valid
first lease of the unit after deducting the amount already paid on account of
assured return to the complainant.
G.11 Delay Possession Charges:

32.In the present complaint, the complainants intend to continue with the project
and are seeking possession of the subject unit and delay possession charges as
provided under the provisions of section 18(1) of the Act which reads as under:

“Section 18: - Return of amount and compensation
I18{1). If the pramaoter fails to complete or is unable to give possession of
an apartment; plot, ar building, —

Provided that where an allottee does not intend to withdraw from the
project, e shall be paid, by the promoter, intérest for every month of
delay, till the handing over of the possession, at such rare as may b
prescribed”
33 Clause 3 of the Mol dated 17.08.2018 provides for handing over of possession

and is reproduced below:

"The  cowmpany  shall complete  the  constroction. of the  sad
Building/Complex, within which the said spoce is located within 36
months from the date of execubion of this Agreement ar from the-start of
constriuction. whichever is later and apply for grant of completion/

(recupancy Certificate”
34, Due date of possession: As per clause 3 of the Mol, the possession of the

allotted unit was supposed to be offered within a stipulated timeframe of 36
months from the date of execcution of that agreement or commencement of
construction ie,; 15.12.2015 (as per order dated (05.09.2019 in complaint bearing
no. CC/1328/2019) whichever is later. Therefore, the due date has been
calculated as 36 months from the date of date of execution of agreement being

later. Thus, the due date of possession come out to be 16.01.2020.
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35, Admissibility of delay possession charges at prescribed rate of interest:
The complainant is seeking delay possession charges. Proviso to section 18
provides that where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till the handing
overof possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules, Rule 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection [7) of section 19

For the purpose of provise tosection 12; section 18: and sub-sections [4)
ane {7} af section 19, the "interest at the rate prescribed " shall be the State
Bank of India highest marginal cost of lending race +24%. -

Provided thot in cuse the State Bank of India marginal cost of lending rate
(MCLR)is not in use, it shall be replaced by such benchark lendin g rates
which the Stave Bank of India may fix from time to time for lending to the
general publc®

36. The legislature in its wisdom in the subordinate legislation under the Rule 15 of
the: Rules has determined the prescribed rate of interest. Consequently, as per
website of the Stateé Bank of India ie, https://sbicoin, the marginal cost of
lending rate {inshort, MCLR} as on date e, 09.12.2025 is 8.85%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate +2% ie., 10.85%
per annum,

37 The definition of term ‘interest’ as defined under Section 2{za) of the Act
provides that the rate ol interest chargeable from the allottee by the promoter, in
case ol default, shall be equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default. The relevant section is reproduced
helow:

“(#a) "interest” means the rates of interest payvable by the promoter
ar the allottee, as the case may be.
Explanation. —For the purpose of this clause—

[i) the rate af interest chargeable from the allottee by the promater, in cose
of default, shall be equal to the rate of interest which the promoter shall
be fialle to pay the allottee, in case of default;
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fit]  theinterest pavable by the preamaoter Lo the allottee shall be feom the date
the pronmoter received the amount orany part thereof till the date the
amaunt ar part thereof and interest thereon s refunded, aod the interest
payahble by the allottee ta the promeoter shall be from the date theallottee
iefaualts m payment to the promoter till the date it is paid,™

38. Therefore, interest on the delay payments from the complainants shall be
charged at the prescribed rate ie; 10.85% p.a. by the respondent/promoter
which is the same as is liable to be paid to the complainants in case of delay
possession charges.

39. On consideration of documents available on record and submissions made by
the complainants and the respondent, the Authority is satisfied that the
respandent is in contravention of the provisions of the Act. The possession of the
subject unit was to be delivered by 16.01.2020. The occupation/completion
certificate of the project in question has been obtained by the respondent on
14.08.2024 and the possession of the unit was offered to the complainant on
29.11.2024. Accordingly, it is the filure of the respondent/promoter to fulfil its
obligations and responsibilities as per the agreement to hand over the possession
within the stipulated period. However now, the proposition before it is as to
whether the allottee who is getting/entitled for assured return even after expiry
of due date of possession, can claim both the assured return as well as delayed
possession charges?

To answer the above proposition, it is
worthwhile to consider that the assured return is payable to the allottees on
account of provisions in the Moll dated 16.01.2017. The assured return in this
case1s payvable as per "MolU”. The promoter had agreed to pay to the complainants
allottee pay a monthly assured return of Rs5.19,500/- on the total amount received
with effect from 12.11.2016 till the commencement of first lease. If we compare
this assured return with delay possession charges payable under proviso to

Section 18[1) of the Act, 2016, the assured return is much better. By way of
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assured return, the promoter has assured the allottee that they will be entitled for
this specific amount from 12.11.2016 up to the commencement of first lease
which shall in any case, commence only after the obtaining of
occupation/completion certificate from the competent authority. Accordingly, the
interest of the allottee is protected even after the due date of possession is over.
The purpose of delay possession charges after due date of possession is served on
payment of assured return after due date of possession asthe same is to safeguard
the interest of the allottees as their money is continued to be used by the promoter
evien after the promised due date and in return, they are to be paid either the
assured return or delay possession charges whichever is higher.

40. Accordingly, the authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under Section
18 and assured return is payable even after the date of completion of the praject,
then the allottees shall be entitled to assured return or delay possession charges,
whichever is higher without prejudice to any other remedy including
compensation.

41, In the present complaint, as per clause 4 of the Moll dated 16,01.2017, the
amount on account of assured return was payable from 12.11.2016 up to the
commencement of first lease. The occupation/completion certificate of the
project in guestion has been obtained by the respondent on 14.08.2024. However,
the subject unit has not been put on valid lease by the respondent till date.
Therefore, considering the facts of the present case, the respondent is directed to
pay assured return to the complainant at the agreed rate e, @Rs.19,500/- per
month from the date e, 12.11.2016 ull the commencement of the first lease on
the said unit as per the memorandum of understanding dated 16.01.2017, after
deducting the amount already paid on account of assured returns to the

complainants.
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L. Restrainthe Respondent from entering the lease deed with 3rd party
without secking the consent of the Complainant.
IV. Tosetaside the power of the Respondent to enter into Lease Deed or
handing over the possession to a third party.
42.The Authority has perused the terms and conditions of the Moll executed

between the parties, particularly clauses 8{a) to Ble), 9] & 9(b) and 10{i),
wherein it is recorded that the said unit is a commercial unit and that the leasing
of the unit is Lo be undertaken through the respondent. The said clauses further
stipulate that the respondent shall have the right to finalize the terms of the lease,
including the choice ol lessee, usage, duration and quantum of rent, and the
complainant/allottee has expressly undertaken not to raise any objection with
respect to the lease terms, lease amount or the person/entity to whom the unitis
leased out. [t is also noted that the complainant has authorized the respondent
company to execute the lease deed on behalf of the complainant in case of non-
cooperation within the stipulated time, and the intimation by the company shall
not be construed as seeking permission or approval from the allottee. It is also on
record that the respondent on dated 01.10.2020 sent & letter to the complainant
to visit and sign the relevant documents with respect to the lease of the said unit.
One of the clauses is given for the ready reference:

“Hier) That the Allottee(s} hevein authorizes the Company te finalize the terms for leasing the safd
wit with any prospective fessee, The Allottee(s) undercakes not ta object to the termys af the lease
il fiirther undertakes not to object as to whom the Lease shall be or what shall be the lease
aenount or nsage. The cheice of tenant usoge duration of lease and gieniune of rent shall be in
exilusive domain of company and allottee(s) shall at no point of Ume object to or interfere in the:
sime of any level

43. In view of the aforesaid clauses contained in the BBA and Mol signed between
the partics on dated 16.01.2017, the Authority observes that the leasing rights

and related decisions vest with the respondent, as mutually agreed hetween the
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parties, and are binding upon the complainant in terms of the executed
documents.

V. To direct the Respondent to not charge what is not part of the MOU
and BBA which includes the demand of Development Charges, FTTH,
Labour Cess, Fit-out charges, Interest etc. which was raised via
demand letters dated 10.10.2024.

VI. Set aside the illegal demand of VAT made by the Respondent vide
letter dated 22.01.2020, 30.10.2020, 15.09.2021, and 30.09.2021.
VIL  To set aside the letter dated 24.03.2025 which has raised illegal
demand of Fit out charges.

44. The complainant has further sought relief regarding the waiver of various
charges, penalties, rates, and other demands which, according to them, do not
form part of either the Buyers' Agreement dated 16.01.2017 or the Moll executed
on the same date. The impugned demand notice and offer of possession dated
10.10.2024 reflects components such as [FMS, development charges, FTTH
charges and labour cess, which have been objected to by the complainant. The
Authority of the view that:

= Labourcess
Labour cess is levied @ 1% on the cost of construction incurred by an

employer as per the provisions of sections 3(1) and 3(3) of the Building and
Other Construction Workers” Welfare Cess Act, 1996 read with Notification
No. 5.0 2899 dated 26.09.1996. 1t is levied and collected on the cost of
construction incurred by employers including contractors under specific
conditions. Morcover, this issue has already been dealt with by the authority
i complaint bearing no.962 of 2019 titled as “Mr. Sumit Kumar Gupta and
Anr. Vs Sepset Properties Private Limited” wherein it was held that since
labour cess is to be paid by the respondent, as such no labour cess should he
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charged by the respondent. The authority is of the view that the allottee is
neither an employer nor a contractor and labour cess is not a tax but a fee.
Thus, the demand of labour cess raised upon the complainant is completely
arbitrary and the complainant cannot be made liable to pay any labour cess
to the respondent and it is the respondent builder who is solely responsibile
for the disbursement of said amount.

= Development charges
The undertaking to pay the development charges was comprehensively set

out in the buyer agreement in clause 11. The said clause of the agreement is

reproduced hereunder: -

Clause 171

“That the Allottee agrees to pay olf taxes, charges, Levies cosses, applicobie
o daded uheter ane i o cedegnry beading and or lewed in fubiee o fhe feod
arnd e e Soidd wowmiplex o foe Ui i space o all fimés, Sresir woild e inploding
It it ficndted (0 G3T. Development charges, Stamp futies, Reqosorafion Charges,
Electricol Energy Charges, BN Cexs, NN s BOW Cmal Registration Fee,
Administrative Charges, Property Tax, Fire ¥ighting Tax and the like. These shall
be paid on demarnd wml in case of delay, these shall e payobie with interest hy
the Aflorbea™

[n light of the aforementioned facts, the Authority is of the view that the said
demand for development charges is valid since these charges are payable to
various departments for obtaining service connections from the concerned
departments including security deposit for sanction and release of such
connections in the name of the allottee and are payable by the allottee. Hence,
the respondent is justified in charging the said amount. In cise instead of
paying individually for the unit if the builder has paid compaosite payment in
respect of the development charges, then the promoter will be entitled to
recover the actual charges paid to the concerned department from the allottee
on pro-rata basis i.e. depending upon the area of the unit allotted to the
complainant viz- a-viz the total area of the particular project. The complainant
will also be entitled to get proof of all such payment to the concerned
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department along with a computation proportionate to the allotted unit,
before making payment under the aforesaid head.

= FITH Charges

The Authority further observes that clause 11, as discussed hereinabove, does
not contain any stipulation regarding levy or reécovery of FTTH charges from
the complainant. In the absence of any specific contractual consent or apreed
term between the parties, such charges cannot be imposed by the respondent.
Accordingly, the respondent is directed to raise demands strictly in
accordance with the terms mutually agreed under the executed agreement
and Mol

+5. The respondent shall not charge anything from the complainant which is not
part of the Mol or buyers' agreement dated 16.01.2017.

46. It is pertinent to note that prior to the filing of the present complaint, demand
towards fit-out charges had been raised by the respondent dated 24032025,
wherein the demand for fit-out cha rges of Rs.8,85,000/-, which is on record. Vide
proceedings dated 09.12.2025 the counsel for the respondent submitted that as
per the clause 7 of the Mol executed between the parties the complainant has
agreed to pay such charges. The said clause is reiterated below for ready
reference:

Clease i)

“That the Allottecfs) further agrees and understands that in case the tenant
desires any infrastructural changes in form of separate sewage arrongement or
the gas pipeline or any other change which involves expense on the part of
allottee(x], then in that event the same shall be paid by the Allottee, strictly within
the peciod of 15 days from the day of written notification by he company on the
regrstered o-mail diddeesy of the allottee(s). fncase the allotteefs) fails to come forward
ta tender the payment as demanded by the Company then in that event the COmrny
sttall hear the same from its own pocket and deduct the same from the rentel poayvable
ra the allotteefs) with monthly interest of 2%. The allotteefs) shall not register aiy
protest towards the deductions friom she peptal. The real shall be paid to the allotteeis)
w1 the ahove mentioned arcangement defined wt clause 7(h )} after the expense incurred

wy the company along with the monthly wmterese of 29% is recovered by the compuany
Jfrom the vent recenved.”
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47. Upon understanding of the said clause, it is clear that Clause 7(d) of the Mol do
mention about the allottee being responsible for certain additional charges, such
as when a tenant requires like a separate sewage arrangement, gas pipeline, or
other infrastructural changes. However, the clause has been worded invery broad
terms and does not define any extent for determining such charges, This creates
a grey area. Also, the complainant should have taken note of this clause while
executing the Moll, as it reflects an understanding between the parties that such
additional charges may arise. The clause also refers to expenses for
infrastructural changes, which may fall within the scope of fit out charges.
However, the respondent cannot use the clause terms Lo impose demands in an
ERCESSIVE MEanner:

48, Therefore, if the respondent seeks to levy fit out charges, it must first provide a
proper justification of demands by showing that the work was required for
matking the unit fit for lease. The fit out charges should be supported with proper
details, including a break-up of expenditure and certification or report from an
authorized architect, engineer or other competent professional confirming both
the necessity and reasonableness of the work carried out. Only after such
justification is provided respondent can charge from the complainant under the
Maoll.

= VAT Charges
49, The complainant has contended that the respondent has illegally charged

amount from him towards VAT, a demand notice of Rs.1,57.500/- towards VAT
outstanding’ was sent by the developer to the complainant. It is pertinent to
mention that the respondent has not availed the amnesty scheme namely,
Haryana Alternative Tax Compliance Scheme for Contractors, 2016, floated by the
Government of Haryana, for the recovery of tax, interest, penalty or other dues
payable under the said HVAT Act, 2003, It is further submitted that the demand
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of VAT is done as per clause 11 of the buyer's agreement. The Authority is of view
tliat the promoter shall charge VAT from the allottees where the samie was
leviable, at the applicable rate, if they have not opted for composition scheme.
However, if composition scheme has been availed, no VAT is leviable. Further, the
promoter shall charge actual VAT from the allottees /prospective buyers paid by
the promoter to the concerned department fauthority on pricrata basis ie.
depending upon the area of the Aat allotted to the complainant vis- 3-vis the total
area of the particular project. However, the complainant would also he entithed to
proof of such payments to the concerned department along with a computation
proportionate to the allotted unit, before making payment under the aforesaid
heads. Further, in ease, the respondent has received excess amount towards VAT,
then the same shall be refunded to the complainant.

VIIL.  Restrain the Respondent from terminating or cancelling the Unit of
the Complainant.
1X. Declare that the endorsement made by the Respondent changing the
originally allotted unit and floor of the Complainant is illegal, null,
and void.
X. Direct the Respondent to Allot the unit to the Complainant on the 3rd
floor where the food court has been constructed now.
5. The Authority observes that the complainant has already paid a sum of

Rs.12,54000/- which is more than the total basic sale consideration of
Rs.12,00,000/- as clause 4 of the Moll. The due date of possession of the unit was
16.01.2020, whereas the respondent issued the offer of possession only on
10.10.2024, thereby reflecting a delay on the part of the respondent in offering
pussession. Inview thereof, the respondent is not entitled to cancel the allotment
of the unit on account of the aforesaid delay attributable to it

51. Further, the Authority observes that the complainant has executed the BBA

dated 16.01.2017 for the unit situated on the fifth floor as specifically mentioned

Page 49 0f 51



-. HARER_‘ Complaing ne. 2263 of 2025 and n:J
== GURUGRAM others

in the said BBA. Accordingly, the respondent is hereby directed to issue a valid

olfer of possession strictly in terms of the BBA dated 16.01.2017,

3. As per Section 11{4)(f) and Section 17(1) of the Act, 2016 the promoteris under
obligation to get the conveyanee deed executed in Favour of the complainant.
Whereas as per Section 19(11) of the Act of 2016, the allottee is also obligated to
participate towards registration of the conveyance deed of the unit in question.

53.The pccupation/completion certificate has already been obtained by the
respondent on 14.08.2024. Therefore, the respondent/promaoter is directed to
handover the possession of the unit to the complainants fallottee in terms of the
Moll as well as buyer's agreement executed between them on payment of
outstanding duesif any, within 60 days.

H.Directions of the Authority
54. Hence, the Authority hereby passes this order and issues the following directions

under Section 37 of the Act to ensure compliance of obligations cast upon the
promaoter as per the function entrusted to the authorit vy under section 34(1):

L. The: respondent/promoter is directed to pay the assured return to the
complainant al the agreed rate of @Rs.19,500/-per month from the
effective date in clause 4 of the Mol i.e, 12.11.2016 till the commencement
of the valid first lease on the concerned units after deducting the amount
already paid on account of assured return to the complainant if any.

[1.The respondent/promoter is directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90 days from the
date of this order after adjustment of outs tanding dues, if any, failing which
that amount would be payable with interest @8.850 p-a. till the date of
actual realization,

[IL.The respondent shall not charge anything from the complainant which is
not part of the Mol or buyers’ agreement dated 16.01.2017.
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IV.The respondent is directed to recover development charges as per clause
11 of the BEA only on an actual and pro-rata basis, strictly supported by
documentary proof of payments.

V.The respondent is directed to supply a copy of the updated statement of
account after adjusting Assured Returns within a period of 30 days to the
complainant.

VLThe complainant is directed to pay cutstanding dues, if any, after
adjustment of Assured Returns within a period of 60 days from the date of
receipt of updated statement of account.

VILThe respondent is directed to get the conveyance deed executed within 4
period of three months after depositing necessary payment of stamp duty
and registration charges as per applicable local laws from the date of this
order.

25.This decision shall mutatis mutandis apply to cases mentioned in para 3 of this
order.

36. The complaints stand disposed of. True certified copy of this order shall be
placed in the case file of each matter.

27, Files be consigned to registry.

Phool é,pzzf’éu %\A-/’!L/ .

Arun Kumar
(Member) (Chairman)

Haryana Real Estate Regulatory Authority, Gu FUgram
Dated: 09.12.2025
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