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Complaint no. 1116 of 2023
ORDER (PARNEET S. SACHDEV-CHAIRMAN)
I Captioned complaints are taken up together lor hearing as they involve
similar issucs and pertain (o the same project-"Park Llite Floors™. This final
order is being passed by taking complaint no. 1116/2023 titled as “Nitin

Gupta vs BPTP Ll & Anr™ as the lead case.,

-2

Present complaint has been filed by complainant under Scetion 31 of the
Real Estate (Regulation & Development) Act. 2016 (for short Act ol 2016)
read with Rule 28 of The Harvana Real Fstale (Regulation & Development)
Rules, 2017 for violation or contravention ol the provisions ol the Act ol
2016 or the Rules and Regulations made thereunder, wherein it is inter-alia
preseribed that the promoter shall be responsible to fullil all the obligalions,
responsibilitics and [unctions towards the allotlee as per the terms agreed

between them.

A. UNIT AND PROJECT RELATED DETAILS

3. The particulars ol project, details of sale considerition. amourt paid by the
complainant. date ol proposed handing over the possession, delay period, if

any. have heen detailed in the following table:

S.No. | Particulars Details Details
- Namec ol the Park Iilite Floors, Sector Park L:hite Floors. Sector 75-
project, 75-89, I'aridabad. 8Y. Faridabad
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Complaint no. 1116 of 2023

B

Nature ol the
project,

Residential

Residential

in BBA

Clause 4.1

i

Subject 1o Clanse |3
herein — or amy  other
CLrCHISiances net
anticipated  and  beyvond
the  control  of  the
Seller/Confirming  Party

ctied ety
FeStraims vestrictions

Jiran any
courtsantlorities el

subject to the Purchasers)
having complied with alf
the termys and conditions
of this Agveement amd not
heing in default wnder any
of the provisions of this
Agreement  including  bui
nol - limited 1o timely
paviment  of  dotal - Sale
Consideration and Steanp

Page 4 of 47

3. RIERA Not Registered Not Registered
Registered/mol
registered

4, Details of unit. L-40-42. 2" Floor. 876 | PE-147-SF. 1510 sq. 1

sy 1.

3. Date of Allotment | 24.12.2009 D6 10,2011
letter

0. Date ol builder 30.06.2011 15.03.2012
buyer agreement

. Due date ol 30.06.2013 13.03.2014
possession( 24
months)

8. Possession clause

Clause 5.1

Subject  to Clause 13

herein — or  am'  other
circumstances 1ot
anticipated and bevond the
confrol aof the
Sellev/Confirming — Party
il iy

restraints resivictions from
an' courts/anthorities aned
suhject to the Purcliaser(s)
having complied with all
the termys and conditions of
this - Agreement  and  nof
being in defeadi wnder any
of the provisions of this
Agreement  ineluding
not - limited 1o timely
pevment  of  total - Sale
Consideration aned Steinp

4@




Duty and other charges
ane herving compliod with
all provisions, formalities,

documentation  eie.,  as
preseribed by e
Seller/Confirming  Periy,
whether ey ihiy

Agreement of otherwise,
Srom time  to o time.  the
Seller/Confirming — Party
proposes to hand over the
possession of the Floor 1o
the PurchaserS) within o
period of 24 months from

the date of execution of

the [Hoor Buyver's
Agreement (R (i

completion of pavmient of

3% of the Buasic Sale

Price along with 20% of

EDC and 1DC by the
Purchasers), which ever is
liter. The  Purchaser(s)
agrees  and  wnderstands
thett the Seller/Confirming
Party shall be entitled (o a
grace period of 180 {One
Hundred  and  Fighty)

davs, after the expiry of

2 months, for applving

il obicining Hie
el certificate
Jrom tfre centcerneed
cuethority. The

Seller/Confirming — Party
shall — give  Notice  of
Possession i the
Purchasers) with regard

o the handing over of

passession,  and in o the
event  the  Purchasers)
fails 1o accepr and 1ake
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Duty - and other  charges
and Tienving complied with
all provisions, formealitics,

docimentation  ele..  ay
prescribed hy he
Seller/Confirming — Party,
whether wieler s

Agreement or othervise,
Sram time  to time,  the
Seller/Confirming — Party
proposes (o hand over the
possession of the Floor (o
the Purchaser(s) within
period of 24 momths from
the date of execution of the
foor buvers  agreement,
The Purchaseris) agrees
cned  wnelerstands  that  the
Seller/Confirming — Party
shall he entitled 1o-a erace
period of 180 (One
Hundred o gl daysy,
after the  expiry  of 24
months, for appiving and
obtaining the  occupation
cerlificate Sfrom ihe
concerned  authoring,  The
Sefler/Confirming — Party
shall give  Notice  of
Possession ] the
Purchaser(s) with regerd
fo the handing  over of
possession,  and iy the
e the P 'fff.'.\'r’rq' 5
Jerils to aceept and take the
possession  of  the  said
Floor  within: 30 davs
thereof, the  Purchaseris)
shall  be  decmed 10 he
custodian of the said Floor
Srom the date indicated in
e notice of " possession




the passession of the said
Floor within 30 dayvs
thereof, the Purchasers)
shall e deemed 1o he
custodien  of  the  seied
Floor  from  the  date
indicented in the notice of
possession o the  said
Floor stall remain ai the
risk —and cost  of  the
Purchaser(s).

Complaint no. 1116 of 2023

ane the said Floor siall |
remeaint af the risk cnd cost
af the Parchuseris),

9, Basic sale T 16.08.004/- ¢ 27.79.095/-
consideration
10, Amount paid by 2 19.52,537.99/- 2 27.71.867.41/-
complainant
16 1) Olfer ol possession | 04,12.2023 19.06.2023
12. Oceupation (19.11.2023 18.08.20235
l Certilicale

B. FACTS OF THE COMPLAINT AS STATED IN THE COMPLAINT

4. Facts of the complaint are that the complainant applied Tor allotment of

an-independent residential Moor in the project namely “Purk Elite Floors™.

situated at Parklands, Faridabad, dey cloped by the respondents, and paid

the booking amount as demanded. The complainant has averred that

despite reecipt ol the booking  amount.  the respondents  did  nut

immediately allot a specilic unit and instead continued (o raise monetary

demands. It is stated that a substantial amount exceeding 5 lakhs was

collected prior o exeeution of the Buyer's Agreement.,
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Complaint no. 1116 of 2023

Phat the complainant was allotted Unit No. 1=40-42. 2nd  Floor,
admedsuring 876 sq. [t in the aloresaid project. The hasic sale
consideration as per the Iloor Buyer's Agreemient was 215.11.524/- (aller
adjustment ol discount). A copy of the allotment letter dated 24.12.2009

15 annexed as Annexure C-1,

That the Floor Buyer's Agreement was exceuted on 30,06.2011. i.c..
approximately one year and six months afler allotment. The complainant
alleges that the agreement was presented in a non-=negotiable format and
that no alteration/ addition/ amendment modilications were permitied, 11
is contended that the complainant being left with no other option signed
on the dotied lines. A copy of the agreement dated 30.06.2011 is annexed

as Annexure (-2,

The complainant has relerred to Clauses 4.3 and 6.1 ol the FI3A,
contending that while the respondents reserved the right o charge interest
@ 18% per annum for delayed payments by the allotee, the compensation
for delay in handing over possession was limited 1o 25/- per sg. 11 per

month, which according to the complainant is arbitrary and one-sided.

That as per clause 4.1 of the Agreement, possession of the unit was
proposed to be delivered within 24 months [rom the date of exceution of

the agreement. with an additional grace period of 6 months for applying
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and  obtaining  necessary  approvals. Accordingly,  possession  was

allegedly due by 30.06.2013.

That complainant has paid an amount of 319.52.537.99/- towards the unit.
Further, despite making timely  pavments, the respondents failed 1o
complete construction and deliver possession within the stipulated period.
[t is contended that till date possession has not been handed over.
Additionally, the complainant never delaulied in payment ol any
installment and even availed timely payment rebate wherever applicable.
Copies of the statement of account dated 18102022 and payment

receipts have been annexed as Annexure (-3,

- That the complainant had availed a housing loan from Punjab Nalional

Bank for the said unit and exceuted o Tripartite: Agreement dated
06.09.2011. Tt is stated that despite non=delivery ol possession. he
continues 10 make pavments for the loan and pay EMIs. Copies ol the
loan documents and emails exchanged with the respondents have been

annexed as Annesures C-5 and C-6 respectively

- That from the date of booking till liling of the complaint. the respondents

never informed the complainant about any foree majeure cireumsiances
which could justily the delay. The complainant alleecs that the delay is
solely attributable to the respondents and amounts 1o delicieney in service

and unlar trade practice,
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Complaint no. 1116 of 2023

12 That the respondents have indulged in unfair trade practices by raising
installment  demands without  achieving  the reguisite construction
milestones. delaying the project despite having collected substantial sale
consideration, incorporating unilateral and  arbitrary  clauses i the
Agreement, and allegedly ingreasing the basic sale price while demanding,
additional charges such as VAL GST. iterest. ¢lub charpes and other

charges.

Lad

. That the complainant has approached this Authority requesting for a
dircetion to the respondents to hand over peacelul and legal possession ol
the unit complete in all respeets with promised amenitics along with
delay interest at the preseribed rate from 30.06.2013 (il actual delivery ol

possession and other reliefs. Thus. the present complaint,
C. RELIEF SOUGHT

14, That the complainant secks following relicl and directions 10 the

respondent:-

L. Direet the Respondents to deliver Immediate Possession of
the Toor of the complainant e F40-42. 2nd Floor, 3PP
Park Llite Floors. Parklands. Sce 73 to 89, Faridabad.
Haryana. admeasuring 876 sq. 11 alter due completion and

receipt ol occupaney & completion certilicate(s) along with

Page 9 of 47 /t’l.,



Complaint no. 1116 of 2023

all the promised amenitics and  lacilities and to  the
satisfaction of the complainant; and

Direet the respondents 1o pay preseribed rate of interest as
per the act. on the amount already paid by the complainant
lrom the promised date ol possession/delivery ie. 30th
June 2013 4l the actual physical and lfegal delivery of
possession and exceution ol convevanee/sale deed; and

Yass an order restraining the respondents (rom charging any
amount from the Complainant which do not form part ol the
IFloor Buyer's Agreement dated 30th June 2011 and/or is
legal and arbitrary including but not limited o enhaneed
charges. cost escalation charges. unilateral increase in arey
ol unit (from 876 sq 1. o 1,062 sq (1), unilateral mercase in
basic sale price ol the unit (from Rs. 15.11.524/- 10 Rs.
19.62.572.93/-). delay interest/penalty charges. GS'T charges,
VAT charges. Club membership charpe. illegal maintenance
charges. levy ol holding charges. cte, whatsoever: andior to
dircet the respondents to relund/adjust any such charges
which they have already received [rom the complainant:

And to [urther quash/sel aside & return/adjust alongwith

8% interest, the alleged illegal Interest Pavable imposed on
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Complainl na. 1116 of 2023

the complainant by the Respondents of Rs. 6.963.21/- & Rs.
15128/ ;

V. May pass any other order or orders as this Ton hle Authority
may deem 1 under the Tacts and  circuamstances of the

matler;
D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel Tor the respondents filed detailed reply on 29.01.2024

pleading therein:

I3, That present complaint pertains o an independent Moor bearing no. 1-40-
42-51 admeasuring 1062 sq. 11 super area in the real estate Project "Park
lilite Floors" being developed by the Respondent No. 1. The Respondent
no. 1is a Developer and Respondent No. 2 s the Licensee/Conlirming
party 1o the Agreement. Neither the Respondent No. 2 0s a necessary
party nor any relicl has been sought [rom it and henee. its name should be
deleted [rom the array ol partics.

16, That the complainant and Mr. Deepak Gupta exceuted booking form for
purchase ol unit in project in question. Copy ol booking form is annexed
as Annexure R-1. Fherealter. allotment letter lor unit no. F-di-42-
Stadmeasuring 1062 sq. (L, was issued in name ol customers, Copy of

allotment letter is annexed as Annexure R-2.
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Complaint no: 1116 of 2023

I7. That the parties mutually and willingly entered into loor buyer
agreement on 30.06.201 1 The unit was originally booked by Mr, Nitin
Crupta and Mr. Decpak Gupta however the then allotees requested lor
Fherelore, the unit now stands solely in the name ol Mr, Nitin Ciupta. A
copy ol the Floor Buyer's Agreement dated 30.06.2011 is annexed us
Annexure-R3,

I8. That it was agreed between the parties that the area of the unit is
lentative and subjeet 1o change, as also agreed under the Clause 1.15 of
FBA.

19.As per FBA. the respondent proposes to handover the possession of the
unit within a period ol 24 months from the date of excention of the
agreement or on completion of payment of 33% ol the basie sale price
alongwith 20% of EDC and 1DC. whichever is later alongwith prace
period ol 180 days. Al this stage, it is submitted that the benelit of erace
has o be given as has also been considered by the 1.d. Tribunal,
Chandigarh in the case ttled a8 fmaar MGE Land  Lied vy Ledddi
Praramjit Singh Appeal no. 122 of 2022 that il the grace period s
mentioned in the clause. the benelit of the same is allowed. enee, the
due date comes out to 19,02.2014,

20. Aforesaid due date was also subject W the incidence of force majeure

circumstances and the timely payment by the complainant, That the

Page 12 of 47
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Complaint no, 1116 of 2023

construction ol the unit was deeply affeeted by That the construction of
the unit was deeply alfeeted by such circumstances. the benelit ol which
is bound to be given to the respondents in accordance with elauses 4.5

and 13 ol the [at buyer agreement.

Shat in the year 2012, on the direetions ol the Ton'ble Supreme Court of

India. the mining activities ol minor minerals (which includes sand) were
regulated. The Ton'ble Supreme Court directed the [raming of modern

mineral concession rules. Reference in this régard may be taken (rom the

judgment ol Deepak Kumar v, State of Harvana, (2002) 4 SCC 629,

where the competent authoritics took substantial time in [raming the rules
in case where the proeess of the availability ol building materials
mceluding sand which was an important raw material lor the development
ol the said Project became searce. The respondents no. 1 was laced with
certain other force majeure events including but not limited to non-
availability ol raw material due o various orders of Hon'ble Punjab &
Haryana Thgh Court and National Green Tribunal thereby regulating the
mining activitics, brick kilns. regulation of the  construction  and
development aetivities by the judicial authoritics in NCR on account ol
the environmental conditions, restrictions on usage ol water, ete, 1L s
pertinent to stade that the National Green 'I'ribunal in several cases related
W Punjab and Tlarvana had stayed mining operations including in O.A

Noo 17120130 wherein vide Order dated 02.11.2015. mining activitics by
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the newly allotted mining contracts by the state of Harvana was stayed on
the Yamuna River bed. Thus, on account of several orders. dircetions
passed by the various authorities/forum hindered the development ol
projeet. Ban by NGT vide order dated 19.07.2016 for 30 days. 3an by
Lnvironment  Pollution Authority vide order dated 07.11.2017  and
OLTL2019 Tor 90 days and 4 davs respectively and Ban by [lon ble

Supreme Court vide order dated 04.11.2019 for 102 days.

-That the alorementioned ¢ircumstances are in addition 1o the partial ban

on construction, Additionally, Covid-19 pandemic resulted in serious
challenges to the project with no available labourers. contractors cte. lor
the construction of the Project, The Ministry ol Home Allairs. GOI vide
notification dated March 24. 2020 bearing  no. H-3/2020-DM-1{A)
recognized that India was threatened with the spread ol Covid-19
pandemic and ordered a completed lockdown in the entire country for an
initial period of 21 days which started on March 25, 2020, By virtue ol
various subscequent notifications, the Ministry ol Home Allairs, GO
lurther extended the lockdown [rom time 1o time and Gl date the same
continues in some or the other form to curb the pandemic, Various State
Governments. meluding the Government of Tlarvana have also enlorced
various strict measures to prevenl pandemie including imposing curlew,
lockdown, stopping all commercial activities. stopping all construction

activities. Despite. alter above stated obstructions. the nation was yel
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again hit by the second wave of Covid-19 pandemic and again all the
activitics in the real estate sector were loreed to stop. 1L is pertinent 1o
mention, that considering the wide spread ol Covid-19. firstly night
curlew was imposed lollowed by weekend curfew and then complete
curfew. That during the period [rom 12.04.2021 0 24.07.2021. cach and
every activity including the construction activity was banned in the State.
Fhis has been followed by the recent wave brought by the new covid
variant in the country, Therelore. it is safely concluded that the said delay
in the scamless exeeution of the Project was due to genuine foree majeure
circumstances and the said period shall not be added while computing the
delay.

Fhat Trom the faets indicated above and documents appended. it s
comprehensively established that a period of 330 davs was consumed on
itccount ol circumstances beyond  the power and  control ol the
respondents. owing to the passing ol Orders by the statutory authoritics.
All the cireumstances stated hereinabove come within the meaning of

lorce majeure, as stated above,

Jhat in addition to the above. the construction was also alfeeted by the

act ol non- reeeipt of timely payment against the unit. That timely
payments ol instalments is the essence of the agreement. aceordingly. the
respondents raised demands upon reaching respeetive milestones but the

complainant unlawfully and malalidely failed in making the complete
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payments. Copies of Demands [etters, pavment receipt and reminders are

annexed as Annexure R-6(Colly),

« That despite there being a number of delaulters in the project. ineluding

the complainants, the respondent no. 1 had o infuse funds into the project
and have diligently developed the project in question. 1 must be noted
that despite the default caused. the respondents applied lor Oceupation
Certilicate on 04.08.2023 and same is pending  belore  concerned
Authority for its approval. Application for grant of ¢ Jeeupation Certilicate
dated 04.08.2023 is annexed as Annexure R-7.

I'hat the complainant had made all the pavments without any ProLest as
per the agreed terms ol the FBA. Complainant has wrongly challeneed
the payment of dues with respect 1o the enhanced charges. Cost esealation
charges. increase in arca. GS'1. VAT, Club membership. Maintenance
charges, holding charges. THoweyer, payments in regard (o the same were
mutually and voluntarily agreed hetween the complainant.

That the Occupation Certificate for the unit in question was obtained on
09.11.2023 and possession was offered to the complainant on 04.12.2023,
Copy ol occupation cerlificate is annexed as Annexure R-8 and copy of
olfer ol possession is annexed as Anncxure R-9.

ARGUMENTS OF LEARNED COUNSEL FOR COMPLAINANT

AND RESPONDENTS.

v~
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28. Ld. counsel for complainant is pressing upon reliel of possession along
with payment ol delay interest. e referred to builder buyer agreement
for unit no. 1-40-42-SI" which was exceuted between the partics on
30.06.2011 and in terms ol the same. possession was supposed 1o he
debivered upto 30.06.2013, Towever. respondent has offered  the
possession on 04.12.2023 (during pendency ol complaint) but same is
accompanied  with illegal  demands/charees  on account ol cost
escalation, ercase i arca, club membership. GS1T and VAL 1le
requested that issuce ol these charges be decided alongwith elaim ol
possession and delay interest.

29.0n rebuttal, learned  counsel for the respondents  submitted  that
complainant is entitled to claim delay interest. only upto date of valid
oller ol possession. i 04,12.2023 that too subjeet o Toree mijeure
conditions explained in written statement. e Turther submitted that the
unit ol the complainant was ofTered 1o complainant on 04,12.2023 alier
receipt ol oceupation certificate on 09.11.2023, 1t is the complainant
who has failed to aceept the said offer of possession and make payvment
ol the outstanding  amount 1l date. In respeet ol impugnced
demands/charges. he argued that all demands/charses were raised in
terms ol agreement exeeuted hetween the partics,

30.Further. he argued that complainant nowhere in its pleadings as well as in

relicl sought has mentioned anything related to dilference ol area lor

Page 17 of 47 11/



Complami no. 1116 of 2023

which oceupation certilicate has been provided. [n support. he read all the
issucs 10 be decided along with reliel sought at the time ol hearing. In
respect of dilference in arca ol unit allotted in agreement/mentioned in
oller of possession and mentioned in occupation certilicate. he relerred o
application [iled in registry on 14£01.2026 stating that Tinal super arca of
the unit stands as 1062 sq. . whereas the FAR arca ol the residential
[Toor s 863.795 sq. . (excluding mumty area mentioned in the OC), The
residential Toor has been sold on the basis of super arca and consequently
this Is the arca reflected in the Mat buver agreement and the oller of
possession. Complainant hercin attempts 10 compare the FAR and the
super arca which cannot be practically done as the Super arca is inclusive
of the FAR 1+ area ol balcony/veranda ! proportionate commaon arcas.
while the occupation certificate has been attained for FAR only. Further.
he referred Lo clause 1,10 ol agreement for the definition of “covered area
and clause 1.33 for delinition ol “super arca’. Thercaller. he stated that
the Harvana Buildimg Code, 2017 was originally published on 30.06.2016
and  revised on 06.01.2017,  preface  whercol” reads  as under:-
"Whereas the Government of Harvana observed that the differem
Development  Agencies, Awthorities) Departiments were fmplementing
Building Rules ax per their present Statute/Rules ane it is also aobserved
that the different provisions in Building Rules makes difficult Jor conmon

e/ Batrepreneur! Industrialist to carry oul building work throughout
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Stete of Harvana wniformiyv. In order to streamline the provisions of
Building Rules and to facilitate citizens, the Building  Rules being
Jollowed by the different Agencies/ Depariments/ Authovities were then
repealed by the Government and the Harvana Building Code, 2016 was
miacle applicable 1o entive State of Harvanea from 3006200 6. Thereafier,
considering and exanining several representations/ suggestions received
on the Code the Code has heen revised as the Harvana Building Code,
2007

31. 1t has been submitted that the provision ol Occupation Certilicate is
enshrined in Clause 4.10 of Chapter 1V ol the Haryvana Building Code.
2017 and the concept of Occupation  Certilicate  through  "Sell
Certilication" is enshrined in Clause 4,01 of the Chapter IV ol the
Harvana Building Code. 2017, By relerring to relevant provisions. he
submitted that perusal ol relevant clauses makes it clear that grant of
oceupation certilicate has w be done in a technical manner as delined
the Haryana Building Code.2017. in accordance with several provisions.
So. claim of complainant is misguided and erroncous, Further he argued
that provisions of contract are sacrosanct and binding upon both the
partics, Complainant willlullv, without consent aceepted cach and every
terms ol greement. Now. at this stage he cannot preclude himsell” from
abiding by the terms of agreement. The intent and purpose lor which

agreement was exceuted has to be given elfeet m case complamant doces
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noL want o come out ol said agreement, Te stated that the complainant
has wrongly challenged the payment ol dues with respeet 1o the GST,
VAL club membership.  cost  escalation,  holding  charges  and
maintenance charges, Payments in regard 1o the same were mutually and
voluntarily agreed between the complainamt in dillerent clauses ol

dgreement.

G. ISSUES FOR ADJUDICATION

32. Whether the complainant is entitled (o possession ol the booked unil

along with delay intercst in terms of Seetion 18 of Act of 20162

LI Yes. the quantum thereol.

FINDINGS AND OBSERVATIONS OF THE AUTHORITY
Findings on the objections raised by the respondent.

F.I - Objection regarding impleadment of respondent no. 2 as party
1o complaint.

Respondent no. 1 inits written reply has stated that present complaint
pertains 1o 4 unil bearing no. E-40-42-S1, admeasuring 876 sq. 11 in the
real estate Projeet "Park Elite Floor" being developed by the Respondent
No. L.The Respondent No. 2 is mercely a conlirming party to the
agreement. Morcover, no specilic reliel has heen sought rom respondent

no. 2. Henee. its name should be deleted from the array of partics.
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Perusal of Tacts and submissions reveals that complainant has
paid all amounts and carricd out transactions with respondent no. 1 oonly,
However, in builder buyer agreement the obligation of delivering
possession Lo complainant was imposed upon both the respondents, i
Scller (BPTP) and Conlirming  Party (Countrywide promoters) vide

clause 4.1 of builder buyer agreement which is as follows:-

Clause 4.1 to agreement

Subject to Clawse 13 herein or any other civenmstanees not
anticipated and bevond the control of the Seller/Confirming Party aned
ainy restrainis/restiictions from any courts/authorities and subjeet to the
Purchaser(s) having complied with all the erms and conditions of this
Agreement and not being in default under any of the provisions of this
Agreement including bt not limited (o timely payment of total Seale
Consideration aned Stanp Duty and other charees and having complicd
witl all provisions, formalitios, documeniation eie., o prescribed by the
Seller/Confivning  Party, whether wnder this Agreement or othervise.
frong time 1o fime, the Seller/Confirning Party proposes o hand over the
possession of the Foor to the Purchaser(si within a period of 24 months
from the date of execution of the floor hivers agreement OR on
completion of pavment of 35% of the Basic sale price along with
20%1DC and 1DC by the Purchaser whichever is later, The Purehaserts)
agrees and understands that the Seller/Confirming Party shall be entitled
lo a grace peviod of 180 (One Hundred and Fighty) davs, afier the expiry
of 24 months, for applving and obtaining the occupation certificate from
the concerned authority. The Seller/Confirming Party shall sive Notice of
Possession (o the Purchaser(s) with regard 1o the handing over of
possession, aned in the event the Purelaserts) fiils e aecepl aned take the
possession of the said Floor within 30 davs thereof, the Purchiaseris)
shall be deemed o be custodian of the said Floor from the date indiceted
in the notice of possession and the said Floor shall remain at the visk cnd
cost of the Purchaser(s)
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Keeping in view the foresaid clause. the request of respondent deleting

name ol respondent no. 2 is rejected,

F.1 Objection raised by the respondent regarding force majeure
conditions.

The due date ol possession in the present case is 30.06.2013 as
claimed by complainant in its pleadings. The claim of the respondent
regarding exclusion ol delay due o force majenre is now heing
examined, The respondent has claimed that estraordinary  conditions
caused the delay in construction i.e Bans by NG'T order. Covid outbreak

cle. Details ol said periods is mentioned in the table below:-

Sr. No. - Details of Ban on Construction | Puration/ 'ime Period |

ks Order dated 19072016 passed by | 30 days |
NGl

|2, LOrder dated 07.11.2017 passed by | 90 days

Loavironment  Pollution  (Prevention ‘
and Control) Authority
3 Order dated 01.11.2019 passed by | 4 davs
Enviconment  Pollution  (Prevention
Cand Control) Authority _
4, Order dated 04.11.2019 passed by | 102 days
Hon"ble Supreme Court in M.C . Mchta
vs Union of India
& Nationwide fockdown in order o curh | 184 1103 davs 287
COVI-19  woel 250320200 to | days
24092020 and  sceond  wave  of
| COVIDR-19  wel 12.042021 1o
24.07.2021 |
Total 513 days
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Respondent has claimed time period of 226 davs (30 190141 112 citys ) as
lorce majeure on account ol ban imposed by various authoritics
illustrated above in table. The onus squarcly lies with the respondent Lo
explain how cach of the above mentioned orders ol authoritics (exeept
Covid) lies within the delinition ol farce ndjemre. Further onus also lies
upon' the respondent 1o explain how cach order directly aflceted it
construction activities. It is the stand ol respondent that Toree majeure
conditions given above Le Prohibitions by NG in vear 2017 and 2019,
COVID-19 Pandemic cte alleeted the project completion,

FForce majeure is a French expression which translates. literally, to
“superior foree™ To appreciate its nuances, jurisprudence of the coneepl
under the Indian Contract Act, 1872 need 1o be elucidated, In the contex|
ol law and business, the Merriam Webster dictionary states that [oree
majeure usually refers to “those uneontrollable events (such as war. labor
stoppages. or extreme weather) that are not the Fault ol any party and that
make it dilficult or impossible 0 carry out normal business, A company
may insert a loree majeure clause into a contract to absolve itsell [rom
lability in the event it cannot fulfill the terms ol a contract (or il
attempting o do so will result in loss or damage of goods) [or reisons
beyond its control™. Black™s Law Dictionary defines Foree Majeure as
[ollows. “In the law ol insurance. superior or irresistible force. Such

clause Is common in construction contraets to proteet the parties in the
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event a part ol the contract cannot be performed due to causes which are
outside the control of the partics and could not be avoided by excreise of
duc care. Typically. such clauses specifically indicate problems beyond
the reasonable control of the lessee that will excuse performance.”

In Indi it s ofien referred 1o as an ~act of God™, Various courts
have. over time, held that the term loree majeure covers not merely aets
ol God. but may include acts of humans as well. The term “Foree
Majeure™ is based on the coneept of the Doctrine of Frustration under the
Indian Contract Act, 1872 particularly Sections 32 and 56. ‘The law uses
the term “impossible™ while discussing the frustration of a contract, i.¢,. a
contract which becomes impossible hus been [Fustrated. Tn this context,
“impossibility™ refers 10 an unexpected subscquent event or change of
circumstance which [undamentally strikes at the root ol the contract. In
the case of Alopi Parshad and Sons Ltd vs Union of India, AIR 1960 SC
588 and the landmark Iinergy Watchdog and Ors. Vs, Central 1lectricity
Regulatory Commission and Oes (2017) 20017 3 AWC 2692 SC. the
Supreme Court ol India has categorically stated that mere conmercial
onerousness. hardship, matevial loss, or inconvenience cennol constitile
[frustration of a contract. Furthermore, if' it remains possibile (o fud il the
contract throught alternate means, then a meve intervening difficuln: will
not constitute frustration, Iis only in the absence of such alternale

meany that the contract may be considered frusirated,
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Seetion 56 ol the Indian Contracts  Act (Agreement 1o do
impossible act) states that o contract 1o do an aer which, after the
contract is made, becomes impossible, or, by reason of some event which
the promisor could not prevent. unlavwful, becomes void when the acl
hecomes impossible or wlanyfid " 1t is the performance of contractual
obligations that must become unlaw ful/impossible. not the ability 10
enjoy  benelits under the conuract, The Supreme Courl in Fnergy
Watchdog and Ors. Vs. Central Eleetricity Regulatory Conumission and
Ors (2017) 2017 3 AWC 2692 SC lent further insight into interpreting a
Foree Majeure situation i.e
. livents beyond the reasonable control of one party should not
render that party ligble under a contract lor performance. il that event
prevents the party’s performance:

. he Tanguage of the agreement relating to duty o mitigate, hest
clforts. prudent man obligations (o nevertheless perform ete.. will all be
taken into consideration in understanding the partics” intent:

. lForce majeure events must be unforesceable by both parties:

. The requirement to put the other party on nolice must be met with
iMthe contraet provides [or notice requirements: and

. Burden of preof rests with the party relving on the defense of

Jorce majeure for its inability to perform the obligation.
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Inthe present case. due 10 the various decisions of the Governmen ol
India and the Government of | laryana Authority. foree majenre may b
aceepted for the period of Covid i.¢c 9 months, Reference is made Lo
Advisory issucd by Authority in its 93" meeting held on 18.05,2020
whercin time period of 6 months 25.03.2020 1o 24092020 was
considered as foree majeure being natural calamity alleeting the whole
world and extension ol three months, e, 01,04.2021 16 30.06.2021 duc Lo
second wave ol Covid-19 was considered as loree majeure by the
Authority in its meeting held on 02.08.2021. However, with respect o
other events, the respondent has lailed 10 even discharge his lundamental
burden ol proof as outlined by the Ton hle Apex Court. On the contrary,
the facts given by the Respondent are themselves contrary 1o his own
arguments. For example. the construction ban was only lor 5 duyvs e
OLTEL2019 1o 05.11.2019. How the events other than Covid prevented the
Respondent from discharging his obligations has not been explained al
all. Mere pleading ol foree majeure conditions without fulfiling s
obligations, cannot be allowed as discussed above,

Therelore, the Authority holds that the only force majenre condition
accepted in this case is Covid- [or 9 months. i.c. 25.03.2020 1o 24.09.2020
and 01042027 10 30.06.2021, Covid-19. however. did not in ANy WL
cnhance the date of handing of possession which is 09062017 as

mentioned by the Complainant. Nevertheless: Covid caused subsequent
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delay in completion, Therclore. a time period o 9 months is 10 be
excluded from any delay interest ealeulation.

E.ITI Objection raised by the complainant in respect of difference in
arca provided in offer of possession dated 04.12.2023 and occupation
certificate dated 09.11,2023

Complainant’s  submissions is that the respondent is inoreeeipt of
vecupation certilicate which is for area 804.30) sq 1L whercas arca ol the
unit as provided in ofTer of possession is 1062 sq. L 1t has heen reguested
that respondent be dirceted 10 charge onlv for the arca approved in
occupation certificate. e, 804.30 sq. 1. The respondent has arpucd that
neither in pleadings nor in reliel sought, there is any mention ol such plea,
Fherefore. any reliel bevond pleadings cannot be awarded 1o complainant.
Further. Id. counsel for respondent submitted that grant of OeCupaLion
certificate is @ technical process being [bllowed in consonanee with
provisions ol Iarvana Building Code and does not cover all arcas like
stair case. lifts. lobby arca cte. but complainant is liable 1o pay tor these
arcas also.

Whercas. in principle there may be some meril in the argument. ol the
respondent regarding pleadings. as above. however. the facts o6 each case
need 1o be examined (o come 1o a conclusion,

In the present case. the extra demand based on dilference in arca was

raised by the respondent alter the OC was received and the olTer of
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possession was made. Therefore. the offer of possession itsell” ereated an
extra demand. e Authorite has 1o examine the ¢ Hier of Possession in
totality in order to provide substantial justice. In respect ol the issue ol
difference in area as provided in offer of possession dated 04,12.2003. i.c.
1062 sq. 1 and occupation certificate dated 09.11.2023. 1.¢. 804,30 sq. 1.
Authority observes that respondent is entitled 1o charge only lor the are
ol the unit which is actually provided to the allotee at the time of handing
over of possession, Any arca over and above the approved area mentioned
in oceupation certificate cannot be burdened upon the allottee. Further., it
is pertinent to reler to definition of Floor Arca Ratio (FAR) clause 1.2
(xIi) of Harvana Building Code,2017 which clearly establish that il
mumty. balcony. parking . services and storaees shall not he counted
Lowards FAR. Any arca bevond FAR is not a saleable area of project.
However, while the cost of construction ol all such structures which are
not included in FAR may be burdened upon total cost of the unit: hut
cannot be charged independently: making it a chargeable compuonent of
unit, The offer ol possession itsell mentioned excessive arca. not saleable
s per law.,

This. therefore. is not a question ol a reliel claimed or pleadings made
rather one ol determining the correctness ol the olfer ol possession.
Henee. the respondent is directed to re-caleulate the price ol area of unit.

based on the unit arca provided in oceupation certificate i.c. $04.30 8. 1
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On merits, it has been admitted between both the partics, upon booking. a
unit bearing no. F-40-42-1F. admeasuring 876 sq. U (now arca ol unit as
provided in offer ol possession is 1062 sg. 11 which stands revised o
804.30 sq. 11) had been allotted to complainant in the praoject ol the
respondent namely “Park Llite Floors™ situated in Parklands. Faridabad.
Haryana vide allotment letier dated 24.12.2009.  An amount ol Rs
19,52.537/- has been paid by the complainant against the basic sale
consideration ol Rs 16,08.004/-,

As per clause 4.1 of the agreement dated 30.06.2011. the pussession of
the unit should have been delivered within a period of (24) months from
the date ol buyer agreement or on completion of payment of 35% ol BSP
along with 20% 1DC and 1DC by the purchaser whichever is later. Since.
date ol completion of payment of 35% ol BSE along with 20% 1:DC and
IDC by the complainant has not been disclosed by the respondent no. 1.
therelore, taking 24 months from date of agreement. the deemed date of
possession would be 30006.2013,

Authority obscrves that afier a lapse of 10 years, respondent has olfered
possession ol unit on 04.12.2023 along with additional demand of
Rs 703111/~ (inclusive of stamp duly charges ol Rs 1.77.000/-),
Complainant has challenged the illegal demands raised along with said
offer ol possession. Details of such objections raised by complainant are

incorporated in para 13(iii) ol this order. In this regard. 1L is ohserved that
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the complainant had opted for a construction linked plan and had paid

more than basic sale price in the vear 2012 itself. Since the delay caused

is attributed to the respondent. it cannot burden the complainant with the

charges/taxes ete. which were not applicable at the time ol deemed date

ol possession. Further. objection to cach demand raised by complainant is

dealt with as helow:-

i

Firstly, with regard to the inerease in area from 876 sq. 1t to 1062
S M, Authority is ol the view that respondent has reeeived
oceupation certilicate for the unit in question which is for an arcy
measuring 804,30 sq. 11 As discussed in aloresaid paragraphs. the
respondent shall charge [rom complainant only for the final area
804.30 sq. 1. as per OC,

Seeondly,  with  regard 10 the  cost  escalation charges ol
Rs 53,725.08/~. it is observed that the respondent issucd a letier
offering possession on 04,12,2023, In the said ofler, the respondent
also imposed cost escalation ¢harges, which is unjust since the delay
in- ollering possession. and any cost increase. was due 1o the
respondent’s [ailure 1o complete the project on time. Courts have
consistently ruled that developers cannot impose additional Tinancial
burdens on homebuvers oy delays  caused by the  developers
themselves, Therelore, demand raised by the respondents on aceount

ol cost escalation charges are hereby set aside,
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Thirdly. with regard (o the demand raised by the respondent on
account ol club charges of Rs 50,000, Authority observes that ¢lub
charges can only be levied when the club lacility is physically Tocated
within the projeet and is ully operational as per the sanctioned plans.
In this case, it is essential o note that the Occupancy Certifieate
(OC) for the unit has been obtained by the respondent on 09.11,.2023.,
But no documentary evidenee has been [iled on record 1o establish the
fact that facility ol club is operational at site. 1d. counsel lor
complainant has explicitly stated at the time of arguments that the
proposed club has not come into existence. with only a temporary ¢lub
operational. i ar all. This situation makes it elear that the promised
club facility is non-existent at this stage. and the demand for ¢lub
charges is wholly unjustified. This demand raised by the respondent
on account ol elub charges is also set aside, However. respondent will
become entitled w recover it as per BBA in fulure as and when praper
club as sanctioned will become operational at site.

Fourthly. with regard 10 the demand raised by the respondent on
account ol GS'T of Rs 65.708/-, Authority s of the view that GS|
came into Toree on 01.07.2017, i.c. post deemed daté of possession.

hercfore, the complainant is not liable to pay GS'T' charges.

¢. Lastly. respondent has charged a value added tax (VAT) ol 219,605/

from the complainant. with regard w the same, Authority is ol the
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view that VAl charged by the respondent s o povernment lax.

therelore. the complainant is liable to pay it. As per clause 1.5 ol FBA,

complainant is obligated to pay VAL 1o the respondent,
Naw. issue which remains to be adjudicated is delay interest. Respondent
had offered possession of unit on 04.12.2023 alier receipt of oceupation
cerlificate dated 09.11.2023. In these circumstances, the provisions of
Seetion 18 of the Act clearly come into play by virtue of which while
exereising the option ol taking possession of the unit. the allottee can also
demand. and the respondent is lable 1o pay. interest for the entire period
ol delay caused at the rates preseribed. The respondent in this case his
made valid ofler of possession 10 the complainant on (4.12.2023,
Keeping inview all these lacts and law, the Authority hereby coneludes
that the complainants arce entitled for the delay interest [rom the deemed
date ol possession, e 30.06.2013 up to the date on which a valid ollor
I8 sent o him aller reeeipt of occupation certilicate. e, 04.12.2023, As
per Section 18 of Act. interest shall be awarded at such rate as may be
preseribed. However, interest shall not be charged for the period of 9
months as discussed in para 111 that covers foree majeure conditions.
In respeet ol reliel clause (i) pertaining o quashing/set aside and
return/adjust alongwith18% interest, the alleged illegal interest pavable
imposed on the complainant by the respondents ol Rs 6963.21/- and Rs

P5.128/-0 It as pertinent to mention here that documentary evidence
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explaining the delay in making cach/respective pavments is attached as
page no. 9496 ol complaint. 1t is the stand of complaimant  that
respondent had charged interest @ 18% which is clearly reflected in
statement dated 18.06.2012 and 31.03,2014. Complainant has not denicd
the delay in making payments. Issue herein is that respondent  had
charged the interest at a higher rate which should have been at the rate
preseribed under RERA Aet.2006. [ence. respondents are direeted to re-
caleulate the interest amount at the rate o 10.80.% . e, SBIMCLR | 2.
[tis not specificd that whether payvment of said interest has been made or
noL. S0, partics are directed to make adjustment of interest charges in the
linal statement ol accounts,

In the present complaint, the complainant intends o continue with the
project and is secking delayed possession charges as provided under the
proviso to Section 18 (1) of the Act. Scetion IS (1) proviso reads as
under:-

SIS D) I the promoter fails (o complete or is unable to 2ive possession
of an apartment. plor or huildine-

Provided that where an allottee does not intend 1o withdyeny St
the praoject. he shall he praid, by the pramoter, interest for every montly of
deley, 1l the handing over of the possession, al such rate s ey he
prescribed”,

The definition ol term “interest” is delined under Seetion 2za) ol the Act

which is as under:

Page 33 of 47 %‘/,



Complaint no. 1116 of 2023
(a) Tinterest” means e fates of interest peavable by the

promoter or the allottee, ax the case nien e,
Explanation.-For the purpose af this clase-

(i) the rate of interest chargeable Srom the allottee by the
prometer, i ocase of default, shall be equal 1o the rate of
iterest which the promoter shall be liahile 1o pen the afloitee,

in case of defaul;

(i) the interest pavable by the promoser (o the allottee shall e
Srom twe date the promoier received the CHTONE OF i
thereaf Hill the date the amount or part thereof and inferes
thereon is vefunded. and the interest penvable by the allotee 1)
the promoter shall be from the date the alloiee defendiy i

pavment to the promoter tll the date it is paid:

40. Rule 15 of TIRERA Rules. 2017 provides for preseribed rate ol
interest which is as under:

“Rule 15: “Rule (5, Preseribed rare af interest- (Provise
o section 120 section: I8 wd  sub-yoction (40 v
subsection (7) of section 19] (1) For the mnpase of
proviso to section 12: section 18, and sub seotions (4) e
(7) of section 19, the "interest ar the rare preseribed” shall
be the State Bank of tndia highest mearginal cost of

lending rate + 2%

Provided that in case the State Bank of Indice nrarginad
cost of lending rate (MCLR) is not in wse. it shall be

replaced by sucl benchimark lending rares which the Stare

Page 34 of 47 4’4'//



41.

43.

Complaint no. 1116 of 2023
Bank of India may fix fiom time to time for lending 1o the

general public”,

Conscquently, as per website ol the State Bank ol India. ...

https:/sbico.in, the highest marginal cost of lending rate (in short
MCLR) as on date i.c. 19.02.2026 is 8.8%. Accordingly. the presceribed
rale of interest will be MCLR 1 2% i.e, 10.80%.

Henee. Authority  direets respondent 1o pay delay  interest to the
complainant for delay caused in delivery ol possession at the rate
preseribed  in Rule 15 of [Harvana Real  Vstate (Regulation  and
Development) Rules. 2017 i.e. at the rate of SBI highest marginal cost ol
lending rate (MCLR) 1 2 % which as on date works out 1o 10.80% (8.80%
1 2.00%) Trom the due dale ol possession i.e. 30.06.2013 to date ol valid
oller ol possession. i.e. 04.12.2023 minus the loree majeure period ol
COVID-19 period, ic. 2503.2020 0 24.09.2020 and 01.04.2021 (o
30,06.2021

Authority has got caleulated the interest on total paid amount as per detail

given in the table below:

Complainant claims 1o have paid an amount of Rs 19.32.537,99/-, In

support, receipts ol Rs 18.44.601.61/- have been annexed in complaint lile

as Annexure C-b For total paid amount statement of account has heen

annexed at page 68 of complaint,  Accordingly, an  amount ol Rg

18.44.661.61/~ s tken from reccipts annexed in complaint file and
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remaining/dillerential amount 61 Rs 1.07,876.38/- iy taken from statement of

In complaint no. 1116/2023-

wr. | Principal Deemud Interest Acerued il 04.12.2023
No. | Amount thate of {in 2) excluding foree majenre perioil
{in ) [HOssession
or date of =
payment | 30062013 | 25.03.2020 | 25.00.2020 | (1.04.2021 | 01.07.2021
whichevir npRoOP or 1] 1] o ln
s ek datcof | 24.09.2020 | 31.03.2021 | 34 o000 | 04122023
payment
whichever For sr. no.
later (o |
24.003.2020 I8 10,2022
1
04122023
(709311, | 30.06.2013 | 30702 Mo inlerest RAIHIAL Mo interest 72238
87
2| 2238674 | 14.07.2004 13783 Mo interest | 243 Mo interest ART
300 30K | 1802022 Novinterest Nocinterest | Nointerest Na interest 154089
b
Tot | 19.52,537. 1323487/ Mo interest 1336 M rLerest AW 1003
al: Ho) /- —

Total Rs 19, 18,9306/

In complaint no. 1458/2023

Builder Buyer Agreement lor unit no. PL-147-SE, having arca 1510 sq. I

wias exceuted between the parties on 15.03.2012. As per clause 5.1 ol this

BBA. possession was supposed 1o be delivered within 24 months lrom date

ol exeeution olagreement along with grace period ol 180 days for applyving

for oceupation certificate. Facet herein is that respondent did not apply for

occupation certificate alier expiry ol 24 months. i.e. 15.03.2014, So. the

4~
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grace period ol 180 days cannotl be allowed 1o respondent as the very
condition precedent for this clause o become active did not take place.
Accordingly. lor purpose ol caleulation deemed date of possession is taken
as 15.03.2014. Further, possession herein was oflered 1o complainant on
19.06.2023 along with additional demand of Rs 9.49.471.82/- (inclusive of
stamp duty charges ol Rs 1,93.000/-). However, the Oceupution certilicate
for the unil in question with final arca as 1217.72 S¢. 11 was reccived on
I8.08.2023. It is the stand of complainant that respondent did not issue valid
olfer of possession 1l date so delay interest be awarded (il actual handing
over ol possession, On the other hand. 1d. counsel [or respondent argued
that at the time when offer of possession dated 19.06.2023 was made o (he
complainant, the unit was lying complete and occupation certificate stands
applied. Further, the respondent argued that it knew that the OC had been
approved and the physical copy would be reccived shortly. This is evident
[rom the fact that there is a gap ol around 2 months between the offer and
occupation certilicate. e requested that delay interest be awarded 1l] prant
of Occupation Certilicate only.

Perusal ol file reveals that respondent applicd for grant of oeeupalion
certificate vide an application dated 15.03.2023 which was subsequently
reecived on 18.08.2023, However, offer of possession was issued by
respondents to complainant on 19.06.2023 without reecipt ol Occeupation

Certilicate. Said offer was not a valid olfer of possession as it was not
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supported with oceupation certilicate, So. the complainant was not bound (o
aceept the same and o pay outstanding amount raised alongwith oller of
possession. Respondents have taken a stand that gap ol around 2 months
between the oller ol possession and date ol occupation certificate be
ignored and delay mterest be awarded (o the complainant only upto date ol
becupation certificate. e, [8.08.2023. In this regard, it is observed thal
respondents have lailed Lo substantiate their plea with proper documentary
evidence and leeal position prevailing under RE (R&D) Acl.2016. Tuel
remaing that respondents have not issued any possession letler 1w the
complainant tll date aller reccipt ol oceupation certificate, Complamant has
got 1o know about receipt ol oceupation certificate only afier filing of
present complaint that o on reeeipt ol reply. During pendency ol
complaint, respondents did not even bothered 1o issuc proper aller ol
possession duly supported with oceupation certilicate, Morcover, the
provise to Section 18 of the RERA Act.2016 clearly entitles the allotee o
receive delay interest il handing over ol possession. In view of aforesaid
discussion. the plea ol respondent does not hold any merit and is therefore
rejected. The complainant is entitled W elaim delay interest, we.l due date
ol handing over of possession (13.03.2014) Gl a valid offér of possession
duly supported with Occupation Certificate is issued to hin by the

respondents minus the foree majeure period of COVID-=19 e 25.03.2020
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delay interest is made as per details given in the table below:-

Accordingly. caleulations of

Sr. | Principal | Deemed Interest Acerued till 19.02.2026
No. | Amount date of (in 2) exeluding foree majeure period
(in ) [rOssession
ur date of
payment [
whichever | 150320014 | 25.03.2020 | 25.09.2020 | 01.04.2021 (H.07.2021
is later DDOP ar o o in 1
tate of 2409.2020 | 31.03.2021 | 30.06.2021 19.02.2026
[yvment
whiclhiever
Lader 1o
24.03.2020
Lo [ 24,29.175 | 15.05.209 1382731 N interest 1331249 Mo intepest 1218374
AR !
2 25002 | 09.12.20] #8092 No interest 139] Novinterest 12339
i
L4 37690, | 0508920 A7004 Mo interest | 7672 Novinterest [39333
7 7
Tota | 27.71.867 (79232 Ner interest | 54192 Ner interest | 34901 | &6
I: 41
Towal Rs  32.23.600 (-

2171867
Ali-

44,

Mouthly interest woe.l 19,03.2026 =Rs 20,605/

F. DIRECTIONS OF THE AUTHORITY

Henee, the Authority hereby pusses this order and issucs following

directions under Seetion 37 of the Aet 1o ensure compliance ol obligation

cast upon the promoter as per the function entrusted to the Authority

under Scetion 3400 ol the Act of 201 6:
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(1} In complaint no. 1116/2023. respondents are direeted o
hundover actual physical possession ol unit within next 43 diys along
with statement ol account issued in compliance ol directions passed
in this order incorporating therein delay interest of 2 19,18.026/- Lo
the complainant towards delay already caused in handing over the
possession,

(11} In complaint no. 1458/2023. respondents are directed 10
issuc fresh oller of possession to complainant within next 45 davs
along with statement ol account issued in compliance ol directions
passed in this order incorporating therein  delay  interest of
23223610 /- o the complainants towards delay dlready caused in
handing over the possession plus monthiy imlerest ol 2 24.605/- .

(111) Further respondents are directed 1o execute convevanee deed
within 90 days alier handing over of valid legal possession to
respective complainant,

(1v) Complamants — will  remain - liable 1o pay  balance
consideration. il any. amount (o the respondent at the time ol aetual
possession ollTered to them.

(v) The rate ol interest is charaeable from the allotiees by the
promoter. in case of default shall be charged at the preseribed rate
e 10.80% by the respondent/ Promoter which is the same rate of

interest which the promoter shall be liable 1o pay 1o the allottees,
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(vi) The respondent shall  not charge  anything  from  (he

complainants which is not part of the agreement Lo sell,

45, Disposed of. Vile he consigned W record room afier uploading on the

website of the Authority.

-----------------------------------------

CHANDER SHEKTIAR
IMEMBER|

DR. GEETA RATHEE SING1I
IMEMBER|

---------------------------------

NADIM AKITTAR
IMEMBER|

PARNEET SINGIH SACHDEYVY
[CHATRMAN)|

**Separate order containing dissenting view is attached below:
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L. We the undersigned have the privileee of ooing through the order
authored by Hon ble Chairman and are in complete agreement with the
findings on all issues exeept exemption on account of foree mafeure and

delay interest in captioned complaints,

I

Respondents have pleaded that deemed date of possession was subjeet 1o
the foree majeure events such as NGT Bans and COVID-19. Detils of

said events have been summarized in the table below:-

Sr. No. Details of Ban on Construction | Duration/T'ime Period |
lx Order dated 19072016 passed by | 30 days
NG T ‘

12

Order dated 07.11.2017 passed by | 90 days

Environment  Pollution  (Prevention |
and Control) Authority

Order dated 01112019 passed by | 4 days |
Enviconment  Pollution  (Prevention

| and Control) Authority
4. Order dated 04,11.2019 passed by | 102 days |
Hon ble Supreme Court in M.C Mcehta '
| vs Union of India |
3. Nationwide lockdown in order to curb | 184 1103 duys 287
LCOVID-19 wel 25032020 10| days '
24092020 and  second  wave ol
COVID-19  wel  12.04.2021 (o
| 24.07.2021 |

Total 513 days

tad

Deemed date of possession in the present Jead case is 30,06.2013,
Therelore, question arises Tor determination as to whether any situation or
circumstances which could have happened afier 1o this date, due to which

the respondent could not carry out the construction activities in the
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project can be taken into consideration? Also o look at the aspect as Lo
whether the said situation or circumstances were in fact hevond the
control of the respondents or not?  There is delay on the part of the
respondents and the various reasons given by the respondents such as the
NGT order. Covid outbreak cte. are not convincing enough for two fold
reasons, firstly. as respondents had claimed that NG orders passed in
year 20016.2017 and 2019 have been one of the cause [or delay in
construction activity ol the project. It is pertinent 1o mention here thal
respondents herein are in business ol real estate sector and are well aware
of fact that certain bans on construction activity ol the project duly
hampers the construction progress at site. The deemed date of ppssession
has been provided by respondents considering all such factors. Morcover,
any event that subsequently occurred in the vear 2016 could not have
hampered the deemed date/construction work that was to be completed
tll the year 2013, Sceondly. respondents themselves had promised (o
deliver possession of unit to complainant by 30.06.2013 so any delay il
has oceurred during completion of apartment. the respondents cannol
burden it upon complainants. Complainant is not at lault for trusting
respondents by depositing the amount to respondents in return ol delivers
ol possession ol unit. Therelore, now, the respondents cannot be allowed
to take advantage of the delay on their part by claiming the delay in

statutory approvals/directions.

Page 43 of 47 = e

o T o



Lad

Complaint no. 1116 of 2023

As far as delay in construction due 1o outhreak ol Covid-19 s
concerned, Honble Delhi High Court in case titled as MA Halliburton
Offshore Services Inc. vs Vedanta Ltd & Anr. hearing OMP (1)
(Comm.) No. 8872020 and 1.A.y 3696-3697/2020 dated 20.05.2020 has
observed that;

69, The past non-performance of the contractor camol he
condoned due 1o Covid-19 lockdown in Mareh. 2020 i Indic The
contractor was in breach since september, 2019, Opportunitics were
grven to the contracter to cure the same f'c.’;?f*m(*f.r'.l': v Despite the scne, the
contractor could not complete the project, The owthreak of pandemic
cannol be used as an exeuse for non=performance of ¢ contract for which
the deadline vwas el before the outbreak itself,

The responcent way liahle o complete the construction of the project
and the  possession of the said wnit was 0 he handed  over by

September, 2019 and is claiming the henefit of lockdown which came fnto

effect on 23.03. 2020, whereas the die dete of handing over possession
was much prior (o the event of ontbreak of Covid-19 paneemic,
Therefore, Authoriny is of view that outhreak of pandemic camor be used
i exeuse for non-pecformance of contract Jor wiieh deadline wos el
before the oithreak iself, ™

Morcover, the respondents have not provided the construction status of
unit in question with latest photosraphs on record to support the fact that
respondents have Tullilled their obligations and complainants are shying
away  from their duties/obligations. In the same werms. it is 4 mere
submission by respondents that complainant did not honour demiand
letters on time as no demand in particular has been pin pointed to
establish it. So. the plea ol respondents to consider foree majeure

conditions towards delay caused in delivery of possession 15 withoul any

basis and the same s rejeeted,
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4. In view ol aloresaid observations. the complainant in complaint no,
111672023 is entitled 10 delay interest ranging fronm deemed date of
possession (30.06.2013) 1o the date of valid offer of possession. e, oller
made alter obtaining oceupation certificate from the competent authority
(04.12.2023) in terms of Rule 15 of HRERA Rules.2017. Caleulation of
delay interest is incorporated in the table below:

Sr. No. | Pri_r;i:ip:tl _Ilcemml date of Interest Acerued
Amount possession or date of till 04.12.2023
(in 2) payment whichever is (in3)
later
l. 17.99.311,87 30.06.201 3 202844 1/-

= 2 22.386.74 |4,UT.E;]I4 31?2?;".—

3. 1.30.839.38 18.10.2022 15.989/-
Total: 19.52.537.99/- 20.67.157/-
5. In view ol aloresaid observations. the complamant in complaint no.

145872023 is entitled 1o delay interest ranging from deemed date of
possession (15.03.2014) o the date of valid olTer ol possession supported
with occupation certificate in terms of Rule 15 of TIRERA Rules. 2017,
Caleulation ol upfront delay interest alongwith monthly interest is

meorparated in the table below:

Sr. No. Principal Deemed date of Interest Acerued
Amount possession or date (il 19.02.2026
(in %) of pavment (in )
whichever is later
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e
L. 24.29,175.04 15.03.2014 31.33.835/- _|
2. 25.002 09.12.2016 24 857/-
3 3,17.690.37 05.09.2017 2.90,465/-
Total: 2171867 41 34,49, 137/-
Monthly 27, 71,867 .41/ 24.605/-
interest
commencing
w.e.l
19.03.2026

0. Accordingly. partics are directed as follows:-

i

Ii.

In complaint no, 1116/2023, respondents are directed 1o handover
actual physical possession of unit within next 45 dayvs to the
complainants along with statement ol account issued in compliance
ol dircctions passed in this order incorporating therein delay
terest caleulated above in table mentioned in prara 4,

In complaint no. 1458/2023, respondents are direeted 10 issue [resh
offer ol possession within next 45 days along with statement of
account issued in compliance of directions passed in this order
incorporating therein delay  interest ealeulated above in table
mentioned in para 3.

Complainants are also dirceted 1o aceept the possession within next
30 days ol reecipt ol offer alongwith payment of outstanding due

amount. il any,
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7. With the aforesaid dircetions, the cases stands Disposed of, I'ile he
consigned 10 record room afier uploading on the  website of (e

Authority.,

IMEMBER|

DR. GEETA RATHEL SINGII
IMEMBER|

--------------------------------

IMEMBER|
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