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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDE.R

t' The present complaint has been filed by the complainants/allottees uncler

Section 3l- of the Real Estate (Regulation and Development) Act, 201,6 (in

short, the Act) read with rule 2B of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the RulesJ for violation of section

l1(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.
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Complaint No. 4813 of 20ZZ

A. Unit and project related details
2' The particulars of the project, the details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession and
delay period, if any, have been detailed in the following tabular form:

S. No. Particulars Details
1. Name and location of the

project
"Arete", Sector 33, Gurugram

2.

3.

Nature of the project Group Housing Colony
Project area ll.6l acres

4. DTCP license
no.

44 of 20L3 dated 04.06.2013 valid up
to 03.06.2019

5.

6.

Name of licensee Brijesh-Sanjeev Ss/o Satni. ,nA Z
others

RERA Registered/ nor
registered

06 of 201,9 dated 08.02.20L9 valid up
to 02.07.2022

7. Unit no. E-1503, 1Sth Floor, Tower E
(As per page no.26 of the complaint)

B. Unit area 1325 sq. ft. (Super Area)
(As per page no.26 of the complaint)

9. Allotment letter 17.04.20t4
(As per page no.26 of the complaint)

10. Date of execution of
apartment buyer
agreement

28.03.201.5

[As per page no.24 of the complaint)

11. Possession clause 10. Posse.ssion o1 epartrrrent
10,1 Subject to timely grant of ail

approvals (including revisions
thereofl permissions Certificetes,
NOCs, permission to operate,
full/port occupation certificate
etc. and further subject to the
Buyer having complied with all
its obligations under the terms
and conditions of this Agreement,
and subject to all the buyers of
the apartments in the project
making timely payments
inqluding but not limited to the
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Complaint No. 4813 of 2O2Z

B. Facts of the complaint:

The complainants have made the foilowing subrnissions:

I' That the complainants are peace loving and law-abiding citizen of India
and residing at 704,8-Z,Tulip purple, Sector_69, Gurgaon.

As

timely payment of the Total Salt
Consideration. stamp duty an(
other charges, fees, IAC. Levies g
Taxes or increase in Levies g
Taxes, IFMSD, Escalatior,
Charges, deposits, Additionat
Charges to the Developer onl
olso subject to the Buyer hoving
complied with all formalities or
documentation as prescribed by
the Developer, the Developir
shall endeavour to complete'the
construction of the Said
Apartment within 48(Forty-
Eight) months from the date of
execution of this Agreement
and further extension/grace
period of 6 (six) months.
rgf Dage no. 54 of thc rnrnnlaintl

11 Due date of possession 28.09.2019
fNote: Due date to be calculate d 48
months from date of execution of ABA
i.e., 28.03.20i.5 plus 6 months grace
period as the same is rrnorr:lifiprtl

1,2 Total sale consideration Rs.7 5,27 ,800 /-
(As per schedule of payment on page
no.79 of the comnlaintl

13 Amount paid by the Rs.2B,61,836/-

[As confirmed by the counsel for the
respondent during the proceedings of
the day date 04.09.2025J

14 Occupation cert ficate Not obtained
15 Offer of possession Not obtained
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That the complainants had purchased a flat bearing no. E-1503, Tower-
E admeasuring 1,32s sq, ft. of super area in the project ,,rLD 

Arete,,
situated at sector-33, Sohna, Gurugram for total sale consideration of
Rs.75,27,800/-.

That at the time of booking, the comprainants made the
booking/registration payment of Rs.3,0o,ooo/- vide cheque dated
1-1,.01,.201,4. Tiil date the complainants have paid an amount of
Rs'28,61,836/- against several demands raised by the respondent, as
per the payment plan.

That at the time of booking and as per the terms of apartment buyer,s
agreement, the respondent assured to deliver the possession of the said
flat within 48 months from the date of execution of the agreement. Since
201.7, there is no construction raised over Tower-E, however the
respondent company built up to L5 floors in tower A, B, c & D and the
construction of Tower-E in which the flat no. 1503 was allotted to the
complainants, is build only up to basement.

That the complainants on several occasion, met officials of ILD to know
the status on further construction of Tower-E. However, no proper
response received from the officials of respondent and every time they
keep stating that the project is out of fund and as soon as the funds
arranges, the company will start the construction.

That in March, zo2o, when the complainants requested the officials of
respondent to return the amount paid to them along with interest, the
officials of respondent gave an option to the comprainants to three BHK
flat in Tower-A in lieu of flats in I'ower_E.

That the complainants have also asked the officials of respondent to
allot them a flat in other project in Gurugram which is ready to move

IV.

V,

VI.

VII.
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Complaint No. 4813 of Z0ZZ

and also agreed to pay total consideration of flat by taking loan from the
bank. Initially, officials of respondent had agreed and also shown flat in
project ILD Green in sector-37 C, Gurugram. In furtherance and as per
the discussion between the parties, the complainants short listed flat
no' 1102 in Tower-7 of ILD Green, Sector-37, Gurugram but later on the
complainants were informed by the officials of respondent company
that said flat has been sold.

VIII' That as per the agreement, the possession was to handed over by
28.09.201 9, but no possession of the unit has been given till date. Even

no further construction has been started in Tower-E, however, tower A,

B, C & D in the same project have been constructed up to 15 floors.

IX' That the complainants were cheated by the respondent as the

complainants were neither given the possession of the said flat as

promised nor they have been provided the refund with any interest
amount. Thus, the complainants have no other option but to file the
present complaint before this Hon,ble Authority.

C. Relief sought by the complainants:

4. The complainants have sought following relieffs):

i. Direct the respondent to refund the whole amount paid by the
complainants to the respondent with suitable interest.

ii. Direct the respondent to pay litigation charges.

D. Reply by respondent:

5. The respondent has contested the complaint on the following grounds:

L That the complainants have failed to file the complaint in the "CRA'

format which is available on the website of the Hon'ble Ld. Authority
and is not maintainable and hence need to dismissed with exemplary

cost. It is submitted that an affidavit is utmost necessary for filing any
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Complainr No, 4813 of Z02Z

complaint before any Court or
pleadings or documents in the

the Authority. It is submitted that no

complaint can be relied upon without
veriflzing the same by filing a proper affidavit with the sign and seal of
the notary pubric. The present compraint has been fired without an
affidavit to verisr the truthfulness of the averments made under the
complaint' Therefore, the present complaint is liable to be dismissed
with heavy cost.

That at the outset in 2014, the comprainants herein, rearned about the
project launched by the respondent titred as Arete, and approached the
respondent repeatedry to.know the details of the said project. The
complainant further inquired about the specification and veracity of the
project and was satisfied with every proposal deemed necessary for the
development of the project.

That after having keen interest in the project constructed by the
respondent the complainant herein booked a flat unit i.e., E-150.1,
Tower-E, admeasuring 1325 sq. ft. of Super area in project Arete, Sector_
33, Sohna, Haryana. In furtherance of the same, the respondent issued
the provisional allotment letter to the complainants on 1,7.04.201,4.

That on 28.03.201,s,a builder buyer's agreement was executed between
the complainants and the respondent. The comprainants were aware of
the project and also satisfied with every proposar deemed necessary for
the development of the project in question. It is submitted that time
was essence in respect to the allottees obligation for making the
respective payment. And, as per the agreement so signed and
acknowledged the allottee was bound to make the payment of
instalment as and when demanded by the respondent.

II.

III.

IV.
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Complaint No. 4813 of 2022

V. That the construction work of the said project is completed around 40-
500/o in totally. rhe majority of prospective buyers in the said project
failed to make the payments as per the payment schedule attached to
the agreement which eventually resulted in the delay in construction
process. The respondent with the availability of funds is carrying the
construction and the construction of the project is at full swing despite
the defaults of the prospective buyers, which is a matter of concern and
hence the complainants are themselves liable for the said delay in the
handing over of the possession.

That the building plan has been revised on 16.06 .2014 vide Memo No.

2P370/AD(RA)/2Ot4/16 dated t6.o6.zot4 and further revised on

21.09.2015 vide Memo No. zp3zo /AD(RA)/2O ts /t}r4s dared

21.09.015. It is further submitted that the building plan has been

changed for the benefit of the purchaser/allottee and due to this reason,

the project got delayed.

That the project was not completed within time due to the reason

mentioned above and due to several other reasons and circumstances

absolutely beyond the control of the respondent, such as, interim orders

dated 1,6.07.201,2,31.07.201,2 andzl.o1.2oj,z of the Hon,ble High courr
of Punjab & Haryana in cwp No. 20032/zoo} whereby ground warer

extraction was banned in Gurgaon, orders passed by National Green

Tribunal to stop construction to prevent emission of dust in the month

of April, 201,5 and again in Novembe4 2016, adversely affected the

progress of the project.

That due to the impact of the Goods and services Act,2017 which came

into force after the effect of demonetization in the last quarter of 201.6,

which left long lasting effect on real estate and development sector even

in 2019. It is a matter of fact that the respondent has to undergo huge

VI.

VIII.
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obstacle due to adverse effect of demonetization and implementation of
GST.

That in the recent years, various construction activities in the real estate
sector was stayed due to constant ban levied by various
courts/Tribunals/Authorities/ to curb poilution in Derhi-NCR Region.
It is pertinent to mention that recent years the Environment [pollution
and control) Authority, NCR [EpcAJ vide its notification dated
25'L0.2019 banned the construction activities in NCR during night
hours [6:00 pM to 6:00 AM) from 26.1,0.2019 to 30.10.2019. And,
subsequently the EpcA vide its notification dated 01..1,1,.20rg,
converted the same into a comprete ban on 01,.1,r.2019 to os.rr.zo1,g.

That the Hon'ble Apex court in the writ petition vide its order dated
04.1,L.2019 passed in writ petftion bearing no. 1302 g/rgBS titred as
" MC Mehta vs. llnion of India" has completely banned all construction
activities in Delhi-NCR which restriction was partly modified vide order
dated 09.1,2.2019 and was completely Iifted by the Hon,ble court vide
its order dated 14.02.2020.

That due to the ban levied by the competent Authorities, the migrant
labourers were forced to return to their native towns/states/villages
creating an acute shortage of labourers in the NcR Region. And, even
after lifting of ban by the Hon'ble court the construction activities could
not resume at full throttle due to such acute shortage. Despite, after
such obstacles on the construction activity in the real estate sector and
before the normalcy could resume, the entire nation was hit by the
Worldwide Covid-19 pandemic. Therefore, it is safely concluded that the
said delay in the seamress execution of the project was due to genuine
force majeure circumstances and the period shall be excluded while
computing the delay. The current Covid-19 pandemic resulted in

IX.

X.

XI.

Page 8 of 19



ffiI{ARER
ffieunucttAM

XII.

Complaint No. 4813 of Z0Z2

serious challenges for the respondent with no available labourers,
contractors etc. for the construction of the project. on 24.o3.zoz0, the
Ministry of Home Affairs, GOI vide notification recognized that entire
nation was threatened with covid-i-9 pandemic and ordered a

completed lockdown in the entire country for an initial period of 21

days which started on 25.03.2020.

That the complainants have intentionally concealed material facts and
filed the present complaint with the sole purpose of avoiding the agreed

terms of the agreement. The construction work of the concerned tower
wherein the unit of the complainants is situated is almost complete and

thus, the possession of the said unit of the complainants shall be offered

very soon. The complainants are very much aware about the said facts

and have still filed the present complaint on false and vexatious

grounds. The present complaint is devoid of merits and thus liable to be

dismissed at the very outset.

That there is a resolution plan done between the respondent company

and ILD Arete Buyer's Association and more than 2/3,a of the allottees

have approved the same for the completion of the project. That the

respondent has committed to complete the development of the project

at the earliest for which every necessary action is being taken by the

respondent. It is further submitted that as the development of the

project started in May 2024. The respondent company have already

submitted the appro.ved resolution plan to the Hon'ble Authority for

their approval in out of total home buyers (330 home buyer,s), more

than 130 clients approved the resolution pran. The complainant has

given his consent for the competition of the project via email as he

wants to stay with the project.

XIII.
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XIV.

XV.

Copies of all the relevant docurnents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submissions made
by the parties.

E. furisdiction of the authority:

The authority has complete territorial and subject matter jurisdiction to
adjudicate the present compraint for the reasons given below.

E.l Territorial iurisdiction
As per notification no. 1/92/2017-ITCP dared 1.4.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

E.ll Subiect matter iurisdiction

Complaint No. 4813 of ZOZ2

That the complainants have alleged some baseless allegations without
stating as to how they are being aggrieved by the respondent. The
complainants be put to the strict proof of the same. It is humbly
submitted that the complainants have not come to this court with clean
hands and have withheld crucial information and the said complaint is
liable to be dismissed on this ground alone.

That the entire case of the complainants is nothing but a web of lies and
the false and frivolous allegations made against the respondent are
nothing but an afterthought and a concocted story, hence, the present
complaint filed by the complainants deserves to be dismissed with
heavy costs.
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Section 11( J(a) of the Act,2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 1,1(4)(a) is

reproduced as hereunder:

Section 11(4)(a)
Be responsible for oll obligations, responsibilities and functions under the provisions of this
Act or the rules and regulations made thereunder or to the allottees as per the agreement
for sale, or to the association of allottees, as the case may be, till the conveyance of oll the
apartments, plots or buildings, as the case may be, to the allottees, or the common oreas to
the association of allottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:
34(fl of the Act provides to ensure compliance of the obligations cqst upon the promoters,
the allottees and the real estate agents under this Act and the rules and regulotions made
thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the judgement passed

by the Hon'ble Apex Court in Newtech Promoters and Developers Privote

Limited Vs State of U.P. and Ors. 2027-2022(1) RCR(C),357 and reiterated

in case of M/s Sana Realtors Private Limited & other Vs llnion of India &

others SLP (Civil) No. 13005 of 2020 decided on 72.05.2022 wherein it has

been laid down as under:

"86. From the scheme of the Act of which a detailed reference has been made ond taking note
of power of adjudication delineated with the regulatory authority and adjudicating officer,
what finally culls out is that although the Act indicates the distinct expressions like 'refund',
'interest', 'penalty' and 'compensation', a conjoint reading of Sections 1B and 19 clearly
manifests that when it comes to refund of the amount, and interest on the refund amount,
or directing payment of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to examine and determine the
outcome of a comploint. At the same time, when it comes to a question of seeking the relief
of adjudging compensation and interest thereon under Sections L2, L4, 18 and 19, the
adiudicating officer exclusively has the power to determine, keeping in view the collective
reading of Section 71 read with Section 72 of the Act. if the adjudication under Sections 12,
14,18 and 19 other than compensation as envisaged, if extended to the adjudicoting officer
as prayed that, in our view, may intend to expond the ombit and scope of the powers and

9.
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t*',:;::::/,;!i:,'i;!';.f ins fficer under secrion 71 and that woutd be asainst the

10' Hence' in view of the authoritative pronouncement of the Hon,bre Supremecourt in the cases mentioned above, the authorify has the jurisdiction toentertain a complaint seeking refund of the amount and interest on therefund amount.

F' Findings on the objections raised by the respondent:F'I objection regardini ,rru .o.;i;il"not teing fired in the prescribedformat and without an affidavit which ir -n"."rsary 
for firing ofcomptaint as prescribed in the f;; itna"

11' The respondent has raised a contentitrrrtr, the complainant has not filedthe present complaint in the prescribed format prescribed in the Rules,
20i'7, as form "cR,q" as the same has been fired without affidavit which is
necessary for filing of the complaint. But the counsel for the complainants
on 06'10'2025 has filed the affidavit on behalf of both the comprainanrs.
Thus, the aforesaid contention of the respondent stands rejected.
F'II 

:i.-.ffi:l:".rx; 
proiect being deraved because of force majeure

1'2' The respondent-promoter raised another contention that the construction
of the project was delayed due to force majeure conditions such as certain
environment restrictions, orders of various courts, demonetisation,
implementation of GST, lockdown due to outbreak of covid-1g pandemic
which further led to shortage of labour; increase in cost of construction
material and non-payment of instalments by different alottees of the
proiect' etc' But all the pleas advanced in this regard are devoid of merit.
Therefore' it is nothing but obvious that the project of the respondent was
already delayed' and no extension can be given to the respondent in this
regard' The events taking place such as restriction on construction due to
weather conditions were for a shorter period of time and are yearly one and
the promoter is required to take the same into consideration while launching
the project' Though some allottees may not be regular in paying the amount
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due but the interest of all the stakeholders concerned with the said projectcannot be put on hold due to fault of on hord due to faurt of some of theallottees' Furthec the authority has gone through the possession crause ofthe agreement and observed that the respondent-deveroper proposes tohandover the possession of the allotted unit within a period of 48 monthsfrom the date of execution of agreement plus grace period of 6 months. Inthe present case, the date of execution of agreement is 28.03.20L5, so, thedue date of subject unit comes out to be 28.0g .201,9 incruding 6 monthsgrace period being unqualifi ed. Further as per HARERA notification no.9/3-2020 dated 26'05'2020, an extension of 6 months is granted for theprojects having compretion/due datu on or after 25.03.2020. Theauthority put reliance judgment of Hon'ble Delhi High court in case titled asM/s Halliburton offshore services Inc. v/s vedanta Ltd. & Anr, bearingno. o.M.p Q) gomm.) no. Bs/ 2020 and LAs 3696_3697/2020 dated
29.05.2020 which has observed that:

"69' The past non-performance of the contractor cannot be condoned due to thec)vlD-l9 lockdown ii tt'tarch 2020 in India. iie contractor was in breach sinceSeptember 2019' opportunities- were gii* n" the contractor to cure the samerepeatedly' Despite the same, the coniacltor co'uu not comprete the project, Theoutbreak of a pandemic can'not be used os an- excuse fol non- performance of acontroct for which the deadrines were much before the outbreak itserf,,,13' The completion date of the aforesaid project in which the subject unit isbeing ailotted to the comprainants is 28.09.201g i.e., before 25.03.2020.
Therefore' an extension of 6 months is not to be given over and above the
due date of handing over possession in view of notification no. 9 /3-2020dated 26'05'2020, onaccount of force majeure conditions due to outbreak of
covid-19 pandemic' The due date of subject unit comes out to be 28.09. zorg,prior to the occurance of covid-19 restrictions and hence, the respondent
cannot be benefitted for his own wrong. Thus, the promoter/respondent
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cannot be given any leniency based on aforesaid reasons and the preaadvanced in this regard is untenable.

G. Findings on the rerief.sought by the comprainants:G.I Direct the respondent to 
-refund 

the *irrr" ;rorr, paid by thecomplainants to the respondent along with suitable interest.1'4' In the present complain,, ,r* .Jr;;;;r,, intend ro wirhdraw from theproject and are seeking return of the amount paid by them in respect ofsubiect unit along with interest as per section 1B[1) of the Act and the sameis reproduced below for ready reference:
,,Section 

7B: _ Return of amount and compensation1B(1). If the promoterfiils to comprete or is unabre tt
-o.r 

building gtve possession of an apartment, plot,

'::, +;;;;!i;tr,{,''!,:::,i7,;;,'iy:,f!,e,me,t for sate or, as the case moy be, duty
(b) due to discontinuance oi'hi, busineis as a developer on account of suspension orrevocation of the re.q istration u7ler ghis irio, fo, any other reoson,he shall be liable-on demand tu the ottiiiiir,'in c-ase the oilottee wishes to withdrawfrom the proj_egt, without preiuaice * ,;;;';;;ii.ray avalabre, to return the amountreceived bt hiry in respect oy tnot ooi;i";;; ito'c.orliuing, as the case may be, with'i:",:::::;;:lr:1':,'riffiXiX''ii'iiia',,iii' nenars iiiciuii,i-,iilr,,,ation in the
Provided that where an allottee does not intend b withdraw from the project, he sha, be
;:':;,:1,'::,o,i,Ti',,J,::';:,;;!;i,l!ii,:;;r,, {r a,r,y, ii,i iii'i{iins over or the

(Emphasis supptied)15' clause 10 of the buyer's agreement provides the time period of handing overpossession and the same is reproduced below:

10. possession of apartment
"L0'1' Subiect to timely gran! of alt approvals (inctuding revisions thereofl.permissions. certificates, Nocs, 

'prr^iiriir"'io' 
oprrrte, fuil/part occupationcertificate etc. and further sugjelt 

.go ii, aryrr having compried with a, itsobligations under thi terms antdlonditirrt ritTi, agreement, and subject to a, thebuyers of the apqrtments in the.p,rojert *riir.q'ii^rty payments incruding but notlimited to the 
',iy^'t! 

payment of the'Totat iotr'"corrideration. stamp duty and othercharges' fees' IAC' Levils & Taies or increase in Levies & Taxes, IFMSD, Escalationcharges' deposits' Additional charges to the Developer and arso subject to the Buyerhavins comptied with au fir^ititir, 
";;; 

;;;r;;entut.ion as prescribed by theDeveloper' the Developer siatt endeovor to ,iip'trt, the construction of the saidApartment within 48 (Forty-Eig.ht).mo"iniiil^ tltg date of execution of thisAgreement and furthr, "it"nioiygror" i,irtii, "f a gix) months.,,
(Emphasis supptied)
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1'6' Due date of handing over possession: As per crause 10 of the said BBA, thepossession of the unit was to be given within a period of 4.fforty_eighQ
months from date of execution of the agreement i.e., 28.03.2015 along witha grace period of 6 months' Given the fact that the grace period wasunquarified, the due date of possession comes out to be 2'.og.2o1g.

1'7 ' The counser for the respondent vide proceedings of the d^y dated04'09'2025 stated that the respondent has fired an apprication for dismissarof complaint as the complainants and the respondent came into a resorutionplan date d 25'02'2024 for the project in question and the complainants arenot entitred for any compensation for any deray in project and thecomprainant has arso given consent for the same through an e_mair.1B' on consideration of the resolution plan dated 25.02.2024, theAuthority hasobserved that the respondent has promised to handover the possession ofthe unit of the complainants by May, zo2l.And the comprainants agreed torelinquish all their rights if the possession of the unit wilr be derivered byMay' 2024' Moreover, the counsel for the respondent vide proceedings of theday date d 27 '11"2025 stated that the project is stil incomprete but theconstruction is on full swing and is expected to complete the same soonwhich clearly depicts that the respondent has faired to deriver the possession
of the unit by May, ZOZ4.

19' on consideration of the circumstances, the documents, submissions andbased on the findings of the authority regarding contraventions as perprovisions of rule 2B(l), the authority is satisfied that the respondent is incontravention of the provisions of the Act. By virtue of clause 10.1 of thebuyer's agreement executed between the parties on 28.03.201,5, thepossession of the subject unit was to be derivered within a period of 48months from the date of execution of buyer,s agreement arong with a grace

G
Page 15 of 19



ffiHAREI?
ffi cuRuennur

period of 6 months' Therefore, the due date of possession comes out to be28.09.20L9.

20' Keeping in view the fact that the complainants/ailottees wishes to withdrawfrom the project and demanding return of the amount received by thepromoter in respect of the unit with interest on fairure of the promoter tocomplete or inabiliw to give possession of the unit in accordance with theterms of agreement for sale or duly completed by the date specified therein.
The mafter is covered under section 1B(1) of the Act of 201.6.

21'' The due date of possession as per apartment buyer,s agreement asmentioned in the table above is 28.0g.201.9. The authority has further,
observes that even after a passage of more than L0 years ffrom the date of
execution of agreement till date), neither the construction is complete nor
the offer of possession of the allotted unit has been made to the allottees by
the respondent/promoter. The authority is of the view that the allottees
cannot be expected to wait endlessly for taking possession of the unit which
is allotted to them and for which they have paid a considerable amount of
money towards the sale consideration. Further, the authority observes that
there is no document place on record from which it can be ascertained that
whether the respondent has applied for occupation certificate/ completion
certificate or what is the status of construction of the project. In view of the
above-mentioned fact, the allottees intends to withdraw from the project
and is well within the right to clo the same in view of section 1B[1) of the Act,
20L6.

22' Moreover' the occupation certificate/completion certificate of the project
where the unit is situated has still not been obtained by the respondent
/promoter' The authority is of the view that the allottees cannot be expected
to wait endlessly for taking possession of the allotted unit and for which they
have paid a considerable amount towards the sale consideration and ase- Page 16 of 19
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observed by Hon'ble Supreme court of India in lreo Grace Realtech pvt. Ltd.
vs. Abhishek Khanna & ors., civil appear no. ,TBS of 2019, decided on
77.07.2021

""" The occupation certificate is not available even as on date, which crearly amounts todeficiency of service' The allottees cannot be made to wa.it indefinitety for possession of the

;i:;::?:t:,,attotted 
to them, nor con thev be bound to toke tne apartments in phase 1 of the

23' Further in the judgement of the Hon'ble Supreme court of India in the cases
of Newtech Promoters ond Developers private Limited vs state of u.p.
and ors' (supra) reiterated in case of M/s sana Realtors private Limited
& other vs union of India & others slp (civiQ No. 7300s of 2020decided
on 12.05.2022. it was observed:

25' The unqualified right of the allo.ttee to seek refund referred under section 1B(1)(a)and section 19(4) of the lit it not dependent on irr:o:r!*encies or stipurations thereof.It appears that the legislature has c.onsciously proiided this right of refund on demand asan unconditional absolute right ,:.thl attottii,'if ;;';ro^oter fails to give possession of theapartment' plot or buitding within the time iiirula under the ,ir"*r-or rne ogreementregardless of unforeseen eients or stay orders oi tn, ciur:ifili[rrri,'*i,ii, is in either waynot attributable to the allottee/homi bryrr, tni priiorer is under an obrigotion to refundthe amount on demand with interest at the ioti prrscribed by the State Governmentincluding compensation in the manner provided und* qe !?t with the proviso that if theallottee does not wish to withdrawfroi tn, prilrrt,ir rnatt be entitled for interestfor theperiod of deray tiil handing over possession a:t the rate prescribed.,,24' The promoter is t.iponribt. foruiL o"nrigations, responsibilities, and
functions under the provisions of the Act of 201.6, or the rures and
regulations made thereunder or to the allottees as per agreement for sale
under section 11[a)[a)' The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottees, as the allottees wishes to withdraw from
the project, without prejudice to any other remedy available, to return the
amounf received by it in respect of the unit with interest at such
be prescribed.

rate as may

25' Accordingly, the non-compliance of the mandate contained in section
11(4)[a) read with section 1B(1) of the Act on the part of the respondenr is

(c Page 17 of 19
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established' As such, the complainants are entitled for refund of the entire
amount paid by them at the prescribed rate of interest i.e., @ IO.Bilo/oo.a. (the
State Bank of India highest marginal cost of lending rate (MGLRJ appricabre
as on date +2o7oJ as prescribed under rule 15 of the Haryana Real Estate
fRegulation and Development) Rule s, 2or1 fromthe date of each payment
till the actual date of refund of the amount within the timelines provided in
rule 16 of the Haryana Rules 201,T ibid.

G.II Direct the respondent 
lo pry litigation charges.26' The complainants are seeking retiEi *..r. compensation in the above-

mentioned reliefs' The Hon'ble supreme court of India in civit appeal nos.
6745-6749 of 2021titled as M/s Newtech promoters and Deveropers pvt,
Ltd' v/s state of up & ors., has held that an allottee is entitled to claim
compensation & litigation charges under sections L2,14,18 and section 19
which is to be decided by the adjudicating officer as per section 71 and the
quantum of compensation & ritigation expense sha, be adjudged by the
adjudicating officer having due regard to the factors mentioned in section
72' The adjudicating officer has exclusive jurisdiction to deal with the
complaints in respect of compensation & regar expenses.

H.Directions of the Authority:
27 ' Hence, the authority hereby prrr", this order and issue

directions under section 37 of the Act to ensure compriance
cast upon the promoters as per the functions entrusted to
under Section 34(f) of the Act of 201,6:

i' The respondent/promoter is directed to refund the entire amount
received by it i.e., Rs,2B,6L,836/- from the comprainants arong with
interest at the rate of r0.BSo/o p.a. as prescribed under rule r.5 of the
Haryana Rear Estate (Reguration and DeveropmentJ Rures, 201_7 from

the following

of obligations

the Authoriry
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the date of each payment till
amount.

A period of 90 days is

directions given in this

would follow.

the actual date of refund of the deposited

u. given to the respondent

order and failing which

to comply with the

Iegal consequences

28.

29.

iii' The respondent is further directed not to create any third-parry rights
against the subject unit before full realization of the paid-up amount
along with interest thereon to the comprainants and even i[, any
transfer is initiated with respect to subject unit, the receivables shall be
first utiri zed for crearing dues of complainant-ailottees.

Complaint stands disposed of.

File be consigned to the registry.

Member

Haryana Real Estate Regulatory Authority, Gurugram
Dared: 04.I2.2025
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