HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www.haryanarera.gov.in

BEFORE ADJUDICATING OFFICER HIRERA, PANCHKULA

Narcendera Pal Gupta through Legal Heirs .... Complainant
VERSUS
Parsavnath Developers Ltd. ....Respondent

Hearing: 4th

Present: ~ Mr. Akshat Mittal,Adv for the complainant.
Ms. Nectu, Adv.,proxy for Ms. Rupali Shckhar Verma, Adv for the
respondent.

ORDER

This order of minc will dispose of a complaint filed by the complainant
namely 'Narcndcra Pal Gupta through Legal Heirs’ against Parsavnath Developers
[.td., secking compensation and the mterest from this Forum, in accordance with the

provisions ol Rule 29 of the [IRERA Rules, 2017 (heremafier to be referred as the
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Complaint No.841 of 2025

Rules 2017), rcad with Scctions 71 and 72 of the RERA Act, 2016 (hercinalter to be
referred as the Act, 2016).

2. Briel facts of the complaint arc that the complainant laic Mr. Narendcera Pal
Gupta was the third allottee of a plot measuring 300 sq. yards (@ Rs. 3500/~ per sq.
vards.That the respondent Company floated a scheme for the development ol a
residential township on land situated in the revenuc estates of Kundli, Soncpat,
llaryana, under the namc and style of “Soncpat Project”. That, the respondent
Company approached the original allottee in relation to the booking of the said unit
and. pursuant thercto, the original allottec, namely Mr. Prabit Kumar Das, booked a
plot for a total sale consideration of X10,50,000/- (Rupces Ten Lakh Fifty Thousand
only) in the ycar 2004 That, the respondent Company allotted a customer code
bearing No. PDL/COMMON/0183 and Mr. Prabit Kumar Das deposited a sum of
X5.25,000/- (Rupees Five Lakh Twenty-Five Thousand only) with the respondent
Company on diffcrent occasions, and the respondent Company assurcd that the plot
would be allotted to the applicant within a period of three years. That, the conduct of
the respondent company was in violation of Scction 13(1) of the R.E. (R & D) Act,
2016 .That, the said Prabit Kumar Das transferred his rights to onc Sh. Navnect
Nasa and the said Navneet Nasa transferred his rights for the complainant i.c. Late
Sh. Narendra Pal Gupta in the year 2007. The respondent duly endorsed the transfer

vide letter dated 25.10.2007. As such, a sum of ¥ 5.25.000 was paid by the
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complainant to Sh. Navncet Nasa on account of transfer of ownership rights on
dated 09.10.2007. That, the entire sale consideration has alrcady been paid to the
recspondent company. That, at the timc of cndorsement of the lctter dated
25.10.2007, the respondent had alrcady started the process of allotment and as per
the assurances, the latter was to allot the plot to the complainant within a period of
six months thereof, i.c. latest by 25.04.2008 but the respondent has not allotted the
plot till date to the complainant. That, the complainant made repeated visits to the
offices of the respondent and also made scveral telephonie calls; however, all such
cfforts proved futile as the respondent failed to disclose any information whatsocver
rcegarding the status of the project, thercby violating the rights of the allottee as
guarantced undcer Scetion 19 of the Act, 2016.That, upon the complainant enquiring
about the allotment of the plot, the staff of the respondent not only behaved in an
arrogance and abusive manner but also manhandled the complainant, and further
failed to respond to any of the letters and reminders addressed by the applicant.
That, on account of the fraudulent and deceitful conduct of the respondent. the
complainant suffered severe mental stress and developed multiple serious ailments,
which ultimately led to his unfortunate demise. It is respectfully submitted that duc
to continuous harassment and anxicty, the complainant underwent major heart
surgery 1 the year 2011 and thercafter suffered paralysis attacks in the ycars 2014

and 2016. The family members/lcgal representatives of the complainant repeatedly
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approached the respondent with requests for allotment of the plot or refund of the
amount so as to cnable the complainant to undertake medical treatment, ultimately
resulting into death of the complainant; however, the respondent dcliberately
ignored all such requests and showed complete apathy towards the condition of the
complainant. Even after the death of the complainant, the legal heirs have neither
been granted possession nor paid refund or compensation, and the respondents have
illcgally retained the amounts reccived, in violation of Scction 19(4) of the RERA
Act, 2016. All payment demands were duly complied with by the complamant;
however, the respondent company acted (raudulently and with malafide intent by
failing to deliver posscssion within the stipulated time. The conduct of the
respondents amounts to cheating and fraud, causing grave mental harassment to the
complainant, which ultimately led to his demise. That, being deeply aggrieved by
the respondent’s conduct and left with no alternative, the complamant was
compelled to approach the Tlon’ble ILR.IL.R.A., Panchkula by filing Complaint No.
1009 of 2021 sccking refund of the amount along with interest. The said complaint
was allowed by the Ld. Authority vide order dated 14.03.2023.That, the present
complaint was filed on behall of the deccased allottce, Sh. Narendra Pal Gupta.
through his lcgal heirs, namely his wife Smt. Neelam Gupta, son Sh. Karan Gupta
and daughter Smt. Bhavya Gupta. As Smt. Bhavya Gupta is presently residing in

the United States of America, she has authorized her mother, Smt. Neclam Gupta, to
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act and sign on her behalf by way of a “No Objection Certificate-cum-Declaration™.
She has further declared that she has no vested intercst in the project and has
authorized her mother to take all decisions in respect thercof. While adjudicating ol
Complaint No. 1009 of 2021, the Ld. Regulatory Authority directed publication in
onc national and onc local newspaper regarding the claim of the complainants being
the sole legal heirs of the deccased and through publications in The /indu and
Rashtriva Sahara and after considering the affidavits, death certificate, and proof of
publication, and in the absence of any objcction, the Ld. Authority vide order dated
14.03.2023 confirmed the complainants as the rightful legal heirs and allowed the
relicl of refund under Scction 18 of the Act, therefore the 1ssuc of Icgal heirship
stands conclusively scitled by the Ld. Authority. That, the respondent , made lalsc
representations, promises and assurances {rom inception to the complainant with
mala f{ide intention and a deliberate motive to cheat and unlawfully extract moncy
from him. The respondent’s conduct has been vague, manipulative and fraudulent in
nature, resulting in continuous harassment and severe mental agony to the
complainant. That, the acts and omissions ol the respondent also amount to criminal
breach of trust. as the respondent has failed to hand over possession of the plot and
has also failed to refund the amount paid by the complainant even alter a lapse of
more than 18 ycars. The complainant continues to suffer on account of the

respondent’s unlawful conduct. The respondent has attracted all the essential
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ingredients of Scctions 4006, 420 and 120-B of the Indian Penal Code, 1860, and has
acled with a clear intention to cheat and dishonestly deprive the complainant ol his
hard-carncd money.The respondent has abused the complainant’s bona fide conduct
and has madec a mockery of his trust, thereby subjecting bim to cxtreme mental
harassment, trauma and distress.That, the complainant has suffered cnormous
financial loss and has not derived any benefit from the said plot, which has dircetly
and indirectly adversely affected every aspeet of his life.Finally, the complamant
praycd that the respondent be directed to pay compensatory interest (@24% per
annum compoundcd monthly, on the entirc amount so deposited by the complainant
qua the flat in question, w.c.f. The relevant dates of deposit; 225,00,000/- for
mental harassment, agony, gricvance and frustration causcd to the complainant by
deliciency in service, unfair trade practices and miscrable attitude of the respondent,
along with interest: X2.50,000/- on account of litigation cxpanscs and other rehiel
this Forum may grant.

3. On receipt of notice of the complaint, respondent filed reply, which in briel
states that complaint 1s not maintainable as complainant is not the allottee ol any
project of the respondent company and the said registration was mercly an
cxpression of mterest towards the new projects of the respondent Company.That,
the disputed questions of facts cannot be adjudicated in summary proceedings and

respondent denied that it has cver promised any allotment or has assurcd any future
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allotment to the Complainant as well as all predecessors. That, the Complainant
isfare speculator(s) who purchased the moncy receipts and/or registration from
previous holders, with full knowledge that no allotment had been promised or
granted to the original holders from whom such receipts were acquired. That no
valid causc of action has been disclosed in the present Complaint, inasmuch as the
money receipts relied upon are dated 08.06.2004, 21.12.2005 and 12.10.2007
respectively. The case sct up by the Complainant 1s that he/they have been awaiting
compensation for the past 18 ycars and have now approached the lon'ble
Adjudicating Officer sccking indulgence for grant ol compensation alter an
mordinate  and uncxplained dclay, well beyond the prescribed  period  of
limitation. That, the plea of continuous causc of action is not maintainable in the
present case, as the alleged money receipts were brought to the notice of the
concerned legal forum only after a lapse of 18 ycars, and therefore cannot revive a
time-barred claim.That, the moncy rcceipts annexed with the present Complaint
pertain to the cxpression of interest/advance registration made by the Complainant
for present as well as [uture/new projects of the Respondent Company. FHowever, it
Is an admitted and undisputed fact that no unit/plot was cver allotted to the
Complainant in any of the projects of the Respondent Company, as the Complainant
did not meet the cligibility criteria prescribed by the Respondent Company.That, the

complaint is barrcd by limitation in view of the law laid by IHon'ble Apex Court in
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Surject Singh Sahni v/s State of U.P. and others (2022 SCC Online SC 249);

that, Mr. Prabit Kumar Das was the original applicant had shown his interest
towards present and futurc projects/inew projects of the Respondent-Company.
Alterwards, in the ycar January 20006, this cxpression ol interest or advance
registration was transferred in the favour of Mr. Navneet Nasa who was the
subscquent Applicant. Once again, in the year October 2007, this cxpression of
mterest or advance registration was transferred in the favour of Mr. Narendra Pal
Gupta who was the sccond/subscequent Applicant / and then the Complaimant after
submission of all relevant & necessary documents in the records ol the Respondent
Company and there was no allotment by the Respondent Company in the favour of
any party and had rcceived an amount of ¥5.62,500/- ull  date. That, the
complainant was awarc that there was no allotment madc to all previous applicants
and complainant awarc of this voluntarily chosen to purchasc the expression of
interest or satd advance registration from open or sccondary market. That,
complainant 1s a subscquent buyer who purchascd the unit in question in the year
2007 from the previous applicants having been aware of all the facts about the
respondent company; That, the complaint is not maintainable being not in
consonance with provisions ol Scction 72 of the Act, 2016, as there 1s no proof led
by the complamant as to how they could prove the factors required to be proved

within the Scction 72 of the Act, 2016; Further, it has becen mentioned that
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complainant has been granted relicl of interest on refund of the amount paid by the
complainants and such intcrest on the refund is nothing but compensation to the
complainants in licu of delay in handing over of possession, loss ol opportunity and
loss of rent.ete.; Respondents had also placed on record the citations “DLI Hontes

Panchkula Pvt. Ltd. & Ors. Vs. D.S. Dhanda & Ors. (2020)16 SCC 318 and

Parsvaath Hessa developers pvt, Ltd. Vs. Lt. Col Shailender Singht & Ors. Civil

Appeal no. 474 of 2020°. Finally, 1t 1s averred 1n the reply that there 1s no lcgal
Y ph g

validity and authenticity for filing the said complaint for compensation before
[Hon'ble Adjudicating officer, henee, the present complaint be dismissed.

4. This Forum has hcard Mr. Akshat Mittal, Advocate, for the complainant and
Ms. Neetu, Adv.,proxy for Ms. Rupali Shekhar Verma, for the respondent and has
also gone through the record carcfully.

5. In support of its contentions, lcarned counsel for the complainant has argued
that in the instant case, Icarned counscl for the complainant has argucd that in the
instant casc, complainant is entitled to get compensation and the interest thercon,
because despite having played its part of duty as an allottees, the complainant had
met all the requirements including payment of amount [or the unit booked but 1t 1s
the respondent who made to wait the complainant to get his unit well i time
complete n all respect for more than 18 years, which forced the complainant to go

for unwarranted litigation to get the refund by approaching [lon'ble Authority at
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Panchkula, which has finally granted the rcfund with interest thercon. llc has
[urther argued that complainant had paid around 50% ol basic sale consideration,
thus, not the casc of distress sale as there was no intention to purchasc the plot at
low pricce from the sccond allottee. 1le has also argued that it cannot be a casc of
distress sale, as the complainant had purchased the unit much prior to deemed date
ol possession, as till then there was no question of delay in delivery ol possession.
[lc has further argued that the complamant has been played fraud upon by the
respondent as it despite having used moncy deposited by the allotice, did not
complcte the project and enjoyed the said amount for its own causc which amounts
to misappropriation of complainant's moncy on the part of respondent. llc has
further argued that after having purchased the unit from sccond allottee, the
complainant has stepped into shocs of the first allottee, in view of the law laid down

by Ion'ble Apex Court in M/s Laurcate Buildwell Pvt. Lid. Charanjeet Singh,

Civil Appeal n0.7042 of 2019. VS decided on 22.07.2021, thus subscquent allotice

1s cntitled 1o all reliels under RERA Act, 2016 and TIRIERA Rules. 2017, which an
original allottee 1s entitled to. Ilc has also argued sccond allottee has also suffered
mental and physical agony because of delay i possession. which was never
delivered as  project  [inally failed, thus, the complainant is entitled for

compensation.
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Finally, hc has prayed to grant the compensation in the manner praycd m the
complaint.

6. On the other hand. learned counsel for the respondent has argued that thi
complaint as such is not maintainable in view of the law laid down by IHon'ble Apex

Courl in Surject Sineh Sahni vs State of U.P. and others 2022 SCC Online SC

249 as the project pertains to the year 2004, whereas present complaint to seck
compensation was filed on dated 27.06.2025, much after the period of limitation.
She has further argued that in the case in hand, grossly barred by limitation, so
provisions of RERA Act are not applicable in the present case, meaning thereby the
Adjudicating Oftficer has no authority to entertain such complaint what to talk of
orant of compensation. She has {urther argued that to get a relief under Section 71
of the Act, 2016 read with Rule 29 of the Rules, 2017, the complainant is 1‘cqui1‘-\‘d
to prove the ingredients of Section 72 of the Act, 2016, which in the case in hand do
not stand proved as no cogent evidence to meet requirements of Section 72 of
Act, has been led. He has further argued that it is the requirement of Scctions 71 and

72 of the Act, 2016 read with Rule 29 of the Rules, 2017, the Adjudicating Oftieer

to adjudge compensation by conducting an enquiry in the manner laid and for
conducting the enquiry there should be sufficient evidence led by the complainant
with facts and figures to prove as to how it is entitled to get compensation within

the meaning of Section 72 of the Act, 2016. She further argued that in the mstant
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case, the complainant has not led any evidence as to how it has spent the amount in
the manner claimed to seek compensation under different heads. so it being the case
of no evidence in support of the claim of the complainant, the complaint is to be
chismissed being devoid of merit.

She has also argued that in the instant case, since the complainant had
purchased the unit knowing fully well the likely delay on the part of the promoter in
completion of project from the original allottee, it can't claim any harassment etc.,
50, the subsequent allottees are not eatitled for any compensation. Learned counsel
for respondent has further argued that it is a case of sccond subscquent allottee for
compensation and it is also a case of the second subsequent allottee taking benefit
of distress sale of the unit by original allottee, because if everything was okay to the
sausfaction of the original allottee, there was no occasion for the original allottee to
have Ieft the project in between. In support of this argument, she has referred to the

order of this Forum passed in "Kanta Malhotra versus Parsvnath Developers

Ltd." in Complaint No. 918 of 2018 wherein request for compensation of

subsequent allottee has been declined.

He has also referred to the law laid down by 1

‘Experion Developers Pvt. Ltd. versus Sushma Ashok Shiroor' in Civil Apneal

No.7149 of 2019 decided on 07.04.2022 to say once in the case in hand. that

posscssion and delay interest has been awarded in favour of the allottee by HRERA

frard
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Authority uw's 31 of the Act, 2016, he or she 1s not entitled to any amount of
compensation separately because interest payable on the refund is restitutionary and
also compensatory payable from the dates of deposits and the term "Restitutionary”
means Compensation for loss. In other words, once the allottee has been paid
compensation for the loss caused in the form of interest granted by Authority. the
allottee can't claim the same compensation on the same grounds w's 71 of the Act.
2016.

Finally. she has prayed to dismiss the complaint being not maintainable in
view of provisions of Caveat Emptor.
7 With duc regards to the rival contentions and facts on rccord, this Forum
possess following issues /questions to be answered;

a) Whether the law of limitation is applicable 1n a casc covered under RERA

Act, 2016 and Rule 2017 made thercunder?

(b) Whether the present complaint under Section 71 ol the Aci, 2016 read

with Rule 29 of the Rules. 2017, pertaining to a project of the year 2004 is

maintainable under the RERA Act, 2016 rcad with Rules 2017, if filed on

dated 27.06.2025?

(¢) What arc the factors to be taken note of to decide compensation”?

(d) Whether it is necessary for the complainant to give evidence ol mental

harassment, agony, gricvance and frustration caused duc to dcliciency n

100!
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scrvice, unfair trade practice and miscrable attitude of the promoter, in a casc
Lo gct compensation or interest?
(¢) Whether a subscquent purchascr/allottce is entitled to get compensation,

as per the facts and circumstances of the present casc?

g Now, this Forum will take on cach question poscd to answer, in the
following manner;

8(a) Whether the law of limitation is applicable in a case covered under

RERA Act. 2016 and IIRERA Rules 2017 made thercunder?

The answer o this question 1s in ncgative,

The plea for the respondent is that complaint 1s barred by limitation as
project pertain to the ycar 2004, whercas complaint was fifed in the year
2025.

On the other hand, the plea for the complainants is that the provisions
of Limitation Act arc not applicable in this complaint {iled under RERA Act,
2016, hencee. plea of limitation so raiscd be rejected.

With duc regards to the rival contentions and facts on rccord, this
Forum 1s of the view the law of limitation docs not apply in respect of a
complaint filed under the provisions of the RERA Act, 2016. Rather, Section

29 of the Limitation Act, 1963, specifically provides that Limitation Act,
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1963, does not apply to a spccial cnactiment wherein no period of limitation is
provided lItke RERA Act, 2016. For rcady rcference, Scction 29 of the
Limitation Act, 1963, is reproduced below;
Section 29- Limitation Act, 1963
29. Savings.--
(I)Nothing in this Act shall affect section 25 of the Indian
Contract Act, 1872 (9 of 1872).
(2)Where any special or local law prescribes for any suil,
appeal or application a period of limitation different from the
period prescribed by the Schedule, the provisions of section 3
shall apply as if such period were the period prescribed by the
Schedule and for the purpose of determining any period of
limitation prescribed for any suit, appeal or application by any
special or local law, the provisions conlained in sections 4 1o 24
(inclusive) shall apply only in so far as, and to the extent (o
which, they are nol expressly excluded by such special or local
law,
(3)Save as otherwise provided in anyv law for the time

being in force with respect to marriage and divorce, nothing in
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this Act shall apply to any suit or other proceeding under any
such law.
(4)Sections 25 and 26 and the definition of "easement” in
section 2 shall not apply to cases arising in the territories (o
which the Indian Easements Act, 1882 (5 of 1882), may for the
time being extend.
Ilven, scction 18(2) of RIERA Act, 2016, brings the complaint for
compensation out of the purview of Limitation Act, 1963 by making specific
mention thereol.

Further, Hon'ble Apcex Court in Consolidated Engg. Iinterprises v/s

Irrigation Department 2008(7)SCC169. has held regarding applicability of

Limitation Act, 2016, upon quasi-judicial Forums hike "Authority” or
"Adjudicating Officer" working under RERA Act and Rules thereunder to the
cffect that "Limitation Act would not apply to quasi-judicial bodics or
Tribunals." Similar view has been reiterated by Hon'ble Apex Court in a casc

titled as "M.P._ Steel Corporation v/s Commissioner of Central lixeise

2ULS(TISSEISRY,

Notwithstanding anything stated above. academically, cven if it is
accepted that law of Iimitation applics on quasi-judicial proceedings, though

not, still in the casc in hand, it would not have an application n this casc as

s
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the project has not been completed till date, resulting into refund of the
amount to the complainants, so, causc of action for thc complainants is in
continuation, if finally held entitled to get compensation.

In nutshell, plea of bar of limitation is devoid of merit.

8(h) Whether the present complaint under Section 71 of the Aci, 2016 read

with Rule 29 of the Rules, 2017, pertaining to a project of the vear 2004 is

maintainable under the RERA Act, 2016 read with Rules 2017, if filed on dated
27.06.2025?

The answer to this question is In ncgative.

This question has been answered by Hon'ble Apex Clourt in M/s New

Tech Promoters and Developers Pyt 1ad. vis Statc of U.P. & Ors.. (202] SCC

1044)to the ecffeet that "projects alrcady completed or to which the
Complction Certificate has been granted arc not under the fold ol RERA
Acl." Since, 1 the instant casc, the project in question was neither completed
when the RERA Act came into existence on May 2016. nor any Complction
Certificate was issued to it prior thereto, 1t is a case which 1s duly covered by
the provisions of the Act, 2016 and Rules, 2017. It 1s not out of place to

mention here that in the casc in hand the project was not completed cven
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when the complaint before Authority was filed to seck refund and cven now
also probably it i1s not complete.

8(c) What are the factors to be taken note of to decide compensation?

On this point, relevant provisions of RERA Act, 2016 and also law on
the subject for grant of compensation, arc as under;
(i) Section 18- Return of amount and compensation

(1) If the promoter fails to complcte or is unable to give
posscssion of an apartment, plot or building.-
(a) in accordance with the terms of the agreement jor sale or; as
the case may be, duly completed by the date specified therein; or
(b) due to discontinuance of his business as a developer on
accounl of suspension or revocation of the registration under
this /Act or for any other reason, he shall be liable on demand to
the allotices, in case the allotiee wishes (o withdraw from the
project, without prejudice to any other remedy available, to
return the amount received by him in respect of that apartment,
plot, building, as the case may be, with interest at such rate as
may be prescribed in this behalf including compensation in the

manner as provided under this Act:

18ﬂw
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Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter; interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.

(2) The promoter shall compensate the allotiees in case of any
loss caused to him due to defective title of the land, on which the
project is being developed or has been developed, in the manner
as provided under this Act, and the claim for compensation
under this subsection shall not be barred by limitation provided
under anv law for the time being in force.

(3) If the promoier fails to discharge any other obligalions
imposed on him under this Act or the rules or regulations made
thereunder or in accordance with the terms and conditions of the
agreement for sale, he shall be liable 10 pay such compensation

1o the allotiees, in the manner as provided under this Act.

Scction 18(1) of the Act, 2016, caters for grant of compensation 1o the
"

allottecc who withdraws from the project and its proviso bars the grant of

compensation to the allottce who clects to continue with project.
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(i) Iow an Adjudicating Officer is to cxcrcisc its powers to adjudicate,

has been mentioned 1n a casc titled as Mrs, Suman Lata Pandey & Anr v/s

Ansal Properties & Infrastructure Ltd. Appeal no. 56/2020. by Haon'ble

Uttar Pradesh Real Estate Appellate Tribunal at Lucknow dated

29.09.2022 in the following manner;

12.8- The word "fail to comply with the provisions of any ofthe
sections as specified in sub section (1)" used in Sub-Section (3} of
Section 71, means failure of the promoter to comply with the
requirements mentioned in Section 12, 14, I8 and 19. The
Adjudicating Olfficer after holding enquiry while adjudeing the
quantum of compensation or interest as the case may be, shall
have due regard to the factors mentioned in Section 72. The
compensation mayv be adjudged either as a gquantitative or as
compensatory interest.

12.9- The Adjudicating Officer. thus, has been conferred
with power to directed for making pavimen( of compensation or
interest, as the case may be, "as he thinks fit" in accordance with
the provisions of Section 12, 14. 18 and 19 of the Act after taking

into consideration the factors enumerated in Section 72 of Act.
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(iii) What is to be considered by the Adjudicating Officer, while
deciding the quantum of compensation, as the lerm
"compensation” has not been defined under RERA Act, 2010, is
answered in Section 71 of the Act, 2016, as per which " he may
direct (o pay such compensation of interest, as the case may any
be, as he thinks fit in accordance with the provisions of anyv of
those sections,”

further claborate the factors to be taken note of., which rcad as

Section 72: Factors to be taken into account by the adjudicating officer.

72. While adjudging the quantum of compensation or inferesi, das
the case may be, under Section 71, the adjudicating officer shall
have due regard to the following factors, namely:-

(a) the amount of disproportionate gain or unfair advaniage.
wherever quantifiable, made as a result of the default;

(b) the amount of loss caused as a result of the default:

(c) the repetitive nature of the default;

(d) such other factors which the adjudicating officer considers

necessary (o the case in furtherance of justice
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(1v) lI‘or determination of the entitlement of complainant for compensation duc

to dclault of the builder/developer Hon'ble Apex Court in M/s Fortune

Infrastructure (now known as M/s. llicon Infrastructure) & Anr. Vs.

Trevor D'LLima and Others, Civil Appeal No.(s) 3533-3534 (}[‘.2()17

decided on 12.03.2018 has held as under:-

"Thus, the Forum or the Commission must determine that there has

been deficiency in service and/or misfeasance in public office which has

resulted in loss or injury No hard-and-fast rule can be laid down, however, a

Jew examples would be where an allotment is made, price is recei 1-‘(’((;});::{-&./ but
possession is not given within the period sel out in the brochure. The
Commission/IForum would then need to determine the loss.

[Loss could be determined on the basis of loss of rent which could have
been carned if posscssion was given and the premises let out or if the
consumer has had to stay in rented premiscs, then on the basis of rent actually
paid by him. Along with recompensing the loss the Commission/FForum may
also compensate for harassment/injury, both mental and physical."

In the aloresaid case, Hon'ble Apex Court laid down the principle for
cntitlement of the compensation duc to loss or mmjury and its scope in cascs
where the promoter of real estate failed to complete the project and defaulied

mn handing over its posscssion. Similarly, Ilon'ble Three JTudge Beneh of the
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[Hon'ble Apex Court in Charan Singh Vs. Healing Touch Hospital & Ors.

(2000) 7 SCC 668, had carlicr held regarding assessment of damages in casc

under Consumer Protection Act, in the following manner;

"While quantifying damages, Consumer Iorums are required (o make

an attempl to serve the ends of justice so that compensation is awarded,_in an

established case. which not only serves the purpose of recompensinge the

individual. but which also at the same time, aims to bring aboul a qualitative

change in the attitude of the service provider. Indeed, calculation of damages

depends on the facts and circumstances of each case. No hard and fasit rule
can be laid down for universal application. While awarding compensation,
consumer forum has to take into account all relevant factors and assess
compensation on the basis of accepted legal principles, and moderation. 11 is
for the consumer forum (o granl compensation lo the extent it [inds i
reasonable, fair and proper in the facts and circumstances of a given case
according to the established judicial standards where the claimant is liable to
establish his charge.”

8(d) Whether it is necessary for the complainant to oive cevidence of

mental harassment. asonv. oricvance and frustration caused due to

deficiency in service, unfair trade practice and miscrable attitude of the

promoter, in a case to ect compensation or interest?

23
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The answer to this question is that no hard and fast rule could be laid to
scek prool of such feclings from an allottee. [e/she may have documentary
proof to show the deficiency in service on the part of the builder and cven
this Forum could itsclf take judicial notice of the mental and physical agony
suftered by an original allottce duc to non-performance of dutics on the part
ol the promoter, in respect of the promiscs made to lure an allottee to mvest
its hard carned moncy to own its drcam house without recalising the hidden
agendas or unfair practices of the builder in that project.

In nutshell, to award compensation, the Forum can adopt any
procedure suitable in a particular casc to decide the availability of factors on
record centitling or disentitling an allottec to get compensation which 1s the
rcason cven under Rule 29 of the Rules 2017, 1t 1s not compulsory to lcad
cvidence.

8(c) Whether a subsequent purchaser/allottee is entitled to get compensation,

as per the facts and circumstances of the present case?

After having discussed law to be taken note of to decide compensation
by the Adjudicating Officer, now it 1s to be scen whether, in the present case,
wherein the complainant, 1s third allottee as had got transfcrred the unit from

sccond purchaser namcly Sh. Navncet Nasa who had purchased it [rom

ﬁﬁ;d)f
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original allottce namcly Sh. Prabit Kumar Das, 1s cntitled to get
compensation in the manncr prayed in its complaint?
Before deliberating on this aspect, it is nccessary to deliberate upon

admitted facts to be considered to decide the lis;

1 IPI'U}L‘.C[ pertains to the year 2004

i) |Date of joining of project by [2004 (01.06.2004)
original allottee i.e. Sh, Prabit
Kumar Das

iii) |Date of issuance ol allotment |Not allotted
letter mn favour of original
allottee 1.c. Sh. Prabit Kumar
Das

iv) [Datc of cxecceution of BBA |Not exceuted
with original allottee 1.c. Sh.
Prabit Kumar Das

v) |Proposed date for handing Cannot be determined as no BBA
over of Possession cxccuted
vi) |Total sale consideration 210.50,000/-

vii | Transfer by original allottee 1.c

name of the complainant i.c Shircspondents)
Navneet Nasa, sccond allottec

Fya E ! - g
viii | Total amount paid b|R5,62.500/-
complaimant _:

Sh. Prabit Kumar Das in the  |23.01.2006(as  per  reply by

oy
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Dates and amount of payment [X1.60.000/-on 01.06.2004
madc by Sh. Prabit Kumar
Das

ix) [Datcs and amount of payment

L . ! Navneot Naes ‘I ‘

madc by Sh. Navncct Nasa SN | Date of | Amount in
0. payment (R)
L. 22.12.2005 | %3.65,000/-
g I o
« 112.10.2007 | 337.500/- ||

Total 25.,62.500/- H
x) |Occupancy Certificate NQO
whether received tll filing of
complaint

xi) [Datc of filing of complaint 24.09.2021
under Scction 31 before
Ilon ble Authority

xii {Date of order of 1lon’ble 14.03.2023 ii
Authority |

xii [ Date  of filing  of 27.06.2025

complaint under ‘
Scctions 71 rcad with
Rule 29 |

xiii |Datc when total refund made |Exccution still pending  before |

Authority.
xiv {Date of cndorsement 25.10.2007 _ \
xv |Transferred to Navneet Nasa  |23.01.2006(as  per reply by \
‘rcspnmicms') ,'
. | o
xvi | Transferred to Narendera Pal  {25.10.2007
Gupta |

0 patid
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[t 1s matter of record that the project 1s of the year 2004, and that the
complainant on its part had performed his part of duty by paying 50% of
basic pricc of the unit. Admittedly, total pricc of the unit was X10,50.000/-
wherecas the complainant paid X5,62,500/- which includcs the payment made
by the original allottee,

The above facts, make 1t clear that when the present complainant

purchascd plot to his name after cndorsing on dated 25.10.2007, alier making,
required payments to Sh. Navneet Nasa,i.c. Sccond allottee, the project was
imcomplete, which is the recason the Hon’ble Authority has ordered lor refund
with interest in favour of the complainant vide order dated 14.03.2023, and
cxecution of said order is pending adjudication till date.

Now, only thing to be decided 1s whether or not in the given
circumstances, third allottee of the unit who 1s sccking compensation, could
Icgally be held entitled to get the compensation having the factors mentuonced
in Scction 72 of RERA Act, 2016, in mind?

To answcer the question, this Forum hold that despite being an
“allotice™ within the meaning of Scction 2(d) of the RERA Act, 2016, the
complainant may be entitled to get the relicf of refund or possession along

with interest thercon (rom Hon’ble Authority under Scetion 31 of the Act,

" Pras)
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2016, which he had got, may be with some differences about amount paid,
but not for compensation because it is the original allottee who actually
sulfered mental and physical agony duc to dcfault of builder but not the
subscquent allottee i.c. complainant, who knowing fully well ol the
conscquences of default on the part of the builder in delaying completion of
project, still elected to join in by purchasing it, as it may probably bc a
distress sale on the part of first allottee followed by the subscquent purchascr
because of delay in completion of project. Mcaning thereby, the complamant
accepted to undergo sulferings of kind, if any, duc to ongoing dcfault on the
part of builder, thus he can’t expect to be compensated for such delay. It 158 not
out of place to mention here that had it been a casc of request [or refund with
interest duc to delay in delivery of possession or delayed possession charges.
the Hon'ble Authority dealing with, was bound to give benefit thercof

view of the law laid down by Ilon’ble Apex Court in - M/s Laurcate

Buildwell Pvt. 1.td. vs Charanjcet Singh. Civil Appecal no. 7042 of 2019,

decided on dated 22.07.2021. Admittedly, such rchiet has alrcady been
provided. But, benefit of law laid down in M/s Laurcate’s case (supra).
having duc regards to the samc, can’t be given in casc ol request for
compensation, raised under RERA Act, 2016 and not under Consumer

Protection Act, by subscquent allottees, as the said 1ssuc was not discusscd n

2 ﬂz\aff'/
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this quoted casc which exclusively pertains to an issuc arisen under
Consumer Protection Act, and not under RERA Act, 2016. In fact, il in such
like cascs, compensation 1s granted, under the Act,2016, 1t would amount to
rewarding a person [or intentionally wrong donc.

Otherwise also, allotment was endorsed with third allottee 1.c.
complainant in the year 2007, thus, there was no occasion for the present
complainant to have suffered any agony w.e.[. the year 2004 onwards and
thereafter also no chance to claim harassment on his part as he knew the
conscquences: of joining a project which was alrcady under turmoil and
incfTective. Rather, the Principle “Buyer be Aware™ would also act against the
subscequent allottee in this case. It is also not out of place to mention here that
gct refund or possession with interest and the right to

[
o

right to
compensation under RERA Act, 2016, arc two different remedics available
with an allottee unlike under Consumer Protection Act and both these
remedics need specific factors to be considered by the respective Forums to
grant the relicl. In other words, these remedics being independent to cach
other, would not give right to an allottee to claim both as of right ¢c.g. an
original allottee can be held entitled to both reliclfs but not a subscquent
transferce who may get refund or possession but not compensation despite

falling within the meaning of definition  of “allotice™ given under Section

% Niatd
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2(d) of the Act, 2016, as had not been victim of sufferings which original
allottee initially faced believing builder’s false promiscs. It would be justifice
to obscrve here that feelings of suffering or agony or harassment or paing cle.
arc subjective, means restricted to individuals only, which cannot be
transferred from original allottee to subscquent allottee to cnable later to
claim compensation. Inflact, such fecling of suffering cannot be equated with
transfer of moncy from onc to anothcr, which 1s the rcason subscquent
allottce may be held entitled to get refund or possession with interest but
certainly not-compensation within the meaning ol scction 72 of the Act,
2016.

9.(a) Though, lcarncd counsel for the complainant has argued that it 1s
not a casc of distress sale, but this Forum 1s not in agreecment with this
argument becausc il the original/ sccond allottee had left the project without
waiting for 1ts completion, 1t would amount to withdrawal from the project
on the part of original/sccond allottee because of dissatisfaction on 1ts part
[rom the progress and management of the project and il third purchascr
bought such property {rom sccond allottce during that period. it would
amount to taking a chance on the part of former to purchasc a property.
owner of which selling the same in distress. Otherwise also, the project was

a failure from the very beginning or otherwise not to the satisfaction of

30 / hotil
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original allottee, stands proved from the act of the present complainant, who
filed complaint under Scction 31 of the Act, 20106, against the builder for
violation as was not given desired results [rom the project, which means the
subscquent allottce had knowing fully well taken a boat to cross the canal,
which he knew had a hole, thus bound to sink sooncr or later. (.‘nnécquc11[]y
it 1s held that subsequent allottee who purchasc the unit cven before or after
the cxpiry of proposed period of handing over of posscssion by the builder,
the situation-would remain the same, lcading to conelusion that it was a
distress salcon the part of the second allotiec to the third allottee disentitling
the latter allottee to get compensation because he had purehased the unit.
knowing [ully well, the defects in progress of the project and for such act of
his, he cannot be compensated. Tlere, it is apt to quotesthe Latin Maxim,
rclicd by this Forum to decline relief to subscquent-allottee, which says

“commodum ex injuria sua nemo habere debet” (No party can take unduc

advantage of his own wrong). Broom's Legal Maximum | 10th Ldn.| at page
191, also speaks in the following manner on such issuc;

“It 15 a maxim ol law, rccognized and cstablished, that no

man shall takc advantage of his own wrong; and this maxim.

which is based on clementary principles, is fully recognized in

14 [or [2%
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Courts ol law and of cquity, and, indced, admits ol illustration
[rom cvery branch of legal procedure.”

Lven, Hon'ble Apex Court in Union Of India & Ors vs Major General

Madan [Lal Yadav [Retd.] (1996)4SCC127 and Kusheshwar Prasad Sinch vs

State Of Bihar & Ors. 2007 AIR SCW 1911, on this subjcct, has summed up by

holding that ** a man cannot be permitted to take undue and unfair advantage of his
own wrong to gain [avourable interpretation of law.” To put it diffcrently, "a wrong
doer ought not to be permitted to make a profit out of his own wrong".

10.  Lcarned counscl for the complainant has not been able to show any law laid
down by any Ilon’ble Higher Judicial FForum, wherein, in the given circumstances
ol the present casc filed under Scction 71 of the Act, 2016, recad with Rule 29 of
HRERA Rules, 2017, compensation has been granted to a subscequent allottee.

I1.  In totality. it 1s concluded that in this casc, the subscquent allottce may be
entitled for the relief of refund or possession, as the case may be with interest, as
has alrcady been granted by Ilon’ble Authority but he certainly 1s not entitled to get
compensation for the wrong knowingly done. Otherwisc also, no question ariscs 10
compensate him since the time ol inception of the project in the yvear 2004,

12, In view ol the forcgoing discussions, the present complaint of the
complainants 1s dismissed becing devoid of merit, it being a case ol subsequent

allottees.
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13.  File be consigned to record room after uploading the order on the website ol

the Authority.

VA j S

MAJOR PHALIT SHHARMA

ADSJ(Retd.)

ADJUDICATING OFFICER

19.01.2026

Note: This order contains 33 pages and all the pages have been checked and signed

by me.
Akshita MAJOR PHALIT SHARMA
Law Associate ADSJ (Retd.)

ADJUDICATING OFFICER
19.01.2026
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