
BEFORE RAJ
ESTATE REG

Ms, Krishna D

Country, Secto

TORY A HORITY, GURUGRAM

Complaint No.12 0L-z
Date of Decision: 07.0 026

ingra, R/o T-2/901, Unitech Fresco, South -ll, Nirvana

50, Guru m.

Compla

Versus

Projects mited, R/o AIPL Business Club, th Floor, Golf

Course Exten n Road, S tor - 62, Gurugram, H aryana.

Respond

Mr. Varun Chugh, Advocate.
Mr. Dhruv Rohatgi, Advoca

ORDER

isaco plaint, filed by Ms. Krishna Dhi ra (allottee)

1 of The I Estate (Regulation and ment), Act

Ms. Krishn Dhingra vs, Advance India Projects L

DER KU ADJUDICATING OFFICER,

Act of

1

YANA REAI

ects Limited

Court Outlet

9 Sq. lrt., in ii

Advance India

e
mplair
spond

For Co

For Re

r section

16) against Advance India P

[zk) of Acr2016.

y state according to complainant, a F

AO

An Auttrority

o. SF/O5 , (Second FloorJ admeasuring64

t) Act.20l6

APPEARANCE

1,. Th

under section

2016 fin b

[promoterJ as

2,8

Space, bearing



leasing arrang ent for t{e unit in question, purchased by het it was sole

project of the r

"AIPL |oy Stree

was booked by

was issued b

aforementione

plan. The enti

Icomplainant)

3. 'rh

the project in

having tie ups

reason, for he

thereby promi

4.

commitments

property in q

there-in will t

towards the

i.e. March 201

s. Krishna phingra vs. Advance India Projects Ltd.

pondent i.e. Advance India Projects l.imited, knorvn as

(the project) situated at Sector-66, Gurugram, Haryana,

her [complainant) An allotment letter dated 14.03.2018

the respondent, in her favour. Total cost of the

unit was Rs.48,27,776.12/-.lt was a time linked pa)/ment

sale consideration has already been paid blr her

d nothing is due and payable to the respondent.

the respondent had portrayed a rosy picture regsrding

uestion and had claimed itself to be the numero uno for

with international brands and hence assured confirnted

to pur:chase the food court outlet space the respondent

ng a guaranteed leasing arrangement.

t believing in the assurarlce and reposing trust in the

acle by the respondent, she (complainanti purchased thc

stion with a hope that her hard-earned money invested

rn out to be fruitful. After making the entire paLyment

t of the unit, within sixty days from the date of the booking

itself, the respondent did not execute any builder buyer's
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Ms. Krishna Dhingra vs. Advance India Projects Ltd,

agreement (BBA) or any agreement for sale. It was only after much

persuasion by the complainant that finally on 1,7.06.2022, the respondent

was constrained to execute an agreement for sale, with respect to the unit

in question, As per agreed terms between the parties, the complainant was

not supposed to get constructive possession of the unit in question as tht:

respondent had been granted the exclusive leasing rights of the unit in

question. In fact, on 0t.1,0.2020, the respondent offered constructive

possession of the unit in question to the complainant.

5. That by virtue of the said leasing arrangement, the

complainant has conferred right in favour of the respondent to negotiate

and finalize the leasing arrangement in respect of the unit in qur3stion,

either individually or in combination with other adjoining units (whether

horizontally or vertically), with any intending tenant/lessee/licensce, on

such commercial terms including but not limited to lease/license tenure,

rent/license fee, fit out period, rent/license fee free period, lock-in lleriod,

security deposit, penalty, maintenance charges, power back-up,/utilify

charges, parking charges etc. The respondent vide its letter dated

1,4.09.201.8 informed her (complainant) that they have been able ttr

conclude a leasing arrangement with food court operator by the name of

J-t
4-o
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Ms. Krishna Dhingra vs. Advance India Projects t,td.

"Food Quest" for leasing out the food court of the project in question. unit

belonging to the complainant was also a part of the saicl lease agreement.

For said very purpose, the respondent requisitioned the account details of

the complainant besides other KYC formalities, for remittance cf' the

monthly rental amount in her account, which was to commence upon

receipt of the possession of the unit in question.

6. That in letter dated 1,4.09.2018, the respondent categorically

stated the lease term, rental amount, lock-in period, security deposit and

other terms and conditions of the purported lease. However, to the utter

shock and surprise of the complainant, after the receipt of the constnrctivt:

possession of the unit in question, she never received any monthly rent as

committed by the respondent and after waiting for a considerable p,31iei,

she [the complainantJ was finally constrained to write emails besides

personal visits enquiring about the reason for non-payment of the mc,nthly

rent as assured by the respondent. 'the respondent cited covid-L!)

pandemic the only reason for non-payment of rent as the le,asing

arrangement with the said food court operator could not take effect.

7. That again vide its letter dated 09.08,2022, the respondent

informed the complainant that they have been able to sign a lease deed

JnL-
AO
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,d operator by the name of "Gokhana" which i
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Ms. Krishna Dhingra vs. Advance India projects Ltd,

advertisement material. Moreover, the project has been i

delayed.

10. citing the facts as mentioned above, complainant

following reliefs: -

a) To direct the respondent to pay Rs.7,4
compensation on account of loss occasioned flr
payment of rent commencing from February
(01,.10.2020 which is the date of constructive ltr

possession plus four months fit out period) till Febt
along with interest @ LTo/o per annum of the ren al amount
accrfled to the complainant, as per provisions o the Real

RA") andEstate (Regulation and Development) Act, 201.6 ("
Haryana Real Estate (Regulation and Developm
2017 ("HRERA"J;

nt) Rules,

6

ordinately

rayed for

,457 1- as

to non-
2027 i.e.
ndover of
ary 2023,

b) To direct the respondent to pay a sum of I1s.50,0
complainant towards the cost of the litigatioU

as this Hon'bl
and circumsta

/- to thc

Authority
ces of the

c) Pass such order or further order
may deelm fit and proper in the facts
present case.

1,1.

reply. It is

action to file present complaint, The complainant is estopped

The respondent contested the complaint by filing a written

averred that the complainant has no locus standi

acts, conduct, acfiuiescence,{ laches, omissions etc. from filing I e present

complaint. The complafinant herself had failed to compl]

cause of

her own

with the

obligations of the agreement to sell, by not clearing outstan
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Ms. Krishna Dhingra vs. Advance lndia Projects t,td.
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lease along with other units" Moreover, letter of intent was
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nant as per the terms agreed between the parties, 'l'hc

int is not maintainable in law,or on facts.

1,2. 'th t the complainant is not an "Allottee" but an Investor who

unit in question as a speculative investment in orcler to

earn rental in e/profit from ils resale. The complainant has not come

horify with clean hands and suppressed vital and material

allotted was profyisional and subject to change as WAS

WAS

ancl

ed between the parties. Moreover, the complainant

ith tlie fact that the said unit is not for self-occupation

een the parties in order I'or leasing the said unit of thc
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Ms. Krishna Dhingra vs. Advance India Projects Lrd,

project known as AIPL foy Street, Sector 66, Gurugram and paid entire sale

consideration, were not disputed by the respondent. Although BBA,

executed between the parties mentions about allottee having requestecl

the promoter to put said unit individually and/or in combinations with
(.__

other units by way of merging it as part of larger ,..1it is contended by

learned counsel for the complainant that a rosy picture was shown to his

f*{-
client that the promoter was in contact with many,.giants for the purpose of

leasing, which will fetch a good rent for her. She [complainant) was

allured by such promise to purchase unit in question. Learned counsel for

respondent claims that the unit was not to be physically handed o'u'er to

the allottee i.e. complainant. It was agreed that respondent will have rights

to lease it out, alongwith units of other allottees, as a single unit to some

food giant.

1,9. It is further plea of learned counsel for complainant that, even

as per said agreement, the respondent failed to lease it out anrl shc:

(complainant) was not given any option to lease it out, on her own. Thc

respondent kept on informing her that they are in contact with ,o#ii,;,,

and her unit is likely to be leased out shortly. l,'irstly in favour of 'lrood
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Ms. Krishna Dhingra vs. Advance India Projects Ltd.

Quest" and then in favour of "Gokhana". Copies of Communications

10

exchanged between the parties (through email) are on the record.

20. As per learned counsel for respondent, his client i.e.

respondent was ready to hand over physical possession of unit to the

complainant when failed to lease it out but complainant never made a

request in this regard,

21. All this is denied by learned counsel for complainant. It is not
{u q-_--

plea of learned counsel for respondent even that r*latter senl" any

communication to the complainant, allowing her to search for some

tenant/lessee. As per learned counsel, it was for complainant to ask his

client i.e. respondent to hand over possession of subject unit, so that shc

could leased it out, on her own.

22. I am not in consonance with learned counsel on this issue.

When, respondent failed to lease out subject unit, it was for it (respondent)

to inform the allottee/complainant telling her that she was free to le'ase it

out, on her own, Correspondences exchanged between the parties through

email are evident that the complainant requested the respondent timel and

,L
again, to lease it out but the respondent, despite expressing itlinabilitl',

kept the complainant in dark. Assurances were given again and again to

lL-r.,

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act,20l';- Act No. 16 of 2016 Passed bv thq Parliaryrenq of India -
U-sq-fl if}Bimq 3ii{^-ffi ,-odiqqn*,o, o affJXr,o } orfna nfua rrRrorut

r+rra ol dwg al rlfld:oro or edtt{qc sgr6 ,e



Ms. Krishna Dhingra vs. Advance India Projects Ltd.

lease it out. Names of two such prospective tenants have already I'ouncl

mentioned in the communication between the parties. For example,

through email dated September 1,4,201.8, the respondent gladly informecl

to the allottee/respondent that "Food Quest" [brand) has agreed to take on

54xir
Iease the^ uiit in combination with other units in the project. A letter ofA

intent was mentioned to have been signecl with that brand. l'he rzrtc of

lease was mentioned as follow:-

Year 1 pure revenue share ofnet sales

MG of Rs. 38 per sq. ft. on super area o

herrevenue share, whichever is hi
MG of Rs. 40 per sq. ft, on super area o

herrevenue share, whichever is hi

Similar mail was sent to complainant on fune 6,2019 informing the latter

about "Food Quest" having agreed to take the unit of complainant on leasc

alongwith other units, after enhancing some lease amount. On JQtt,

September 2022, tlte respondent informed the complainant in reply of'

4q*ctL 1-
l*test email that same (respondent) understands her concern. It was

mentioned that "Food Quest" ' had cancelled leasing arrangemerrt on

account of financial constrained "Gokhana" was mentioned as hirving

started operation in September 2022 only. 1.he respondent explainecl that

tq__
.Ao

7t

I

I

_l
rl

I

I
_l

Rental

Year 3

An Authority constituted under seclion 20 the Real Estate (Regulatron and Development) Act,20 I6
Act No. l6 of 2016 Passed bv the Parliament of India

r1-er-fl 1frftqm srti^k6'rwl ffifa{rqq ,o,u a1^t1tt ,o }' orf,rrd rIRfr cIRr6,-{uI
rnra of frc-a em qlftd ,o , u q;1 ffiftqg fietriiF r o



Ms. Krishna Dhingra vs, Advance India projects Ltd.

rentals in the initial months take time to get released as brands need to do

match their calculations and accordingly share the amount of rele;rsing.

The respondent claimed in this letter that several brands were already in

operations in foy Street and many more were under fit outs. Said email

was dropped by the respondent in reply of complainant's communicertion,

where she asked update on the 'Food court' as if there was any tenant on it

or not. The respondent again on 10.08.2022, informed the compla,Lnant

about signing of lease deed with "Gokhana", When complainant was ferd up

with the respondent having sent about 50 emails and discussed personally

in length. The complainant asked about assured rental for last 1.5 years,

The respondent rerplied stating that same will like to apprise you

[complainant) that we (respondent) are working on leasing. Intimation

letter will be provided to you (complainant) within seven working rJays.

Trite it to mention here that in her email dated May 1't, 2022, rhe

complainant expressed her disappointment stating that state of alfairs

were frustrating, careless, sad and miserable. She reminded the

respondent about its promise when she (cornplainant) booked food court

in 2018. Complainant mentioned about no updates on rental payment even

after L.5 years of OC. Prior to that, the respondent conveyed that same

huY
kc
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Ms. Krishna Dhingra vs. Advance India projects Ltd.

understood annoyance of the complainant due to delay in proce,ssing

agreement and leasing but explained that their team was already working

towards the brand and assured for update.

All these emails show that respondent kept on assuring

complainant to lease out the unit, but never offered an optigrr

complainant to lease out on her own.

L3

thc
T-

to /t^

23. In tllris way, when respondent failed to lease out the unit,

allotted to the complainant despite representations and assurances in this

regard, and did not offer the complainant to let it out, same is liaLrle to

compensate the complainant for loss suffered by the latter. As stated

earlier, the complainant was lured to purchase subject unit rvhen

respondent represented that same will arrange for letting out said unrt in

combination with other units.

24. The contplainant has. requested for direction to respondent to

pay Rs. 7,41,,457 f - trs compensation on account of Ioss occasioned due to

non-payment of rent comrnencing from February 2021 i.e. the date of

constructive handover of tlre possession plus two months till Febmary

2023, alongwith interest at rate l2o/o per annum. Amount of Rs. 7 ,41,457 I -

if divided by 2a months (ffom February 2021, February 2023) comes to

An Authority cons{ituted under sec[ion 20 the Real Estate (Regulatron and Development) Act,20 16
Act No. 16 of 2016 Passed bv rtre Par-hament of lndia
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s. Krishna Dhingra vs. Advance India Projects Ltd.

30,894 /- per m th. As stated earlier, the respondent mentio ed about an

agreement with "Food Quest" with lease amount, "on the sis of purL.

for secondrevenue share t sales for first year" and "Rs. 40 per sq.

1,4

year" and"42

40 per sq. ft, t

sq. ft,)multipli

25,807 /- per

25. Co idering all

for compensati

up) per month

possession till

is handed over

this, in my opinion, the complaina

for loss f lease amount at rate Rs. 25,80

Febru ry 2021 i.e. date of constructive

e date uni is actually leased out or up to da

the comp inant, for leasing out by her ow

responde

10.85%

t is directed to pay said am

r annum from the date of

unt of lease (if any) paid by

sq. ft. for third year". Even if lease amount is taken as Rs.

Rs. 40 [perloss suffered by complainant can be taken

by 645.19, (sq feet of total area) which it mes to Rs.

t is entitled

- (rounded

and o,n,er of

when same

alongwith

order till

pondent isrealization of a ount. {A

liable to be d ucted. A rt from same)complainant has :ed for Rs.

50,000/- as cos of litigati n. Although, complainant did no duced any

evidence as w fee was id by her to her counsel. It is ent thzrt she

26, The

interest at ra

L
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by an advocate during proceedings of this

L5

case. She is

o

was represen

allowed a sum

27.

28,
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