ﬁ HARERA
&5 GURUGRAM

Complaint Nos. 680 & 2225
of 2025

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of Order : 25.11.2025
i NAME OF THE M/s Neo Developers Private Limited.
|
BUILDER
PROJECT NAME “Neo Square”
-5. No. Case ]':Iu_ o N Case title _ Attendance :
| 1. | CR/680/2025 | Neetu SinghV/S NEO Developers Gaurav Rawat '

Private Limited

{Complainant)
E.Krishna Dassand
Dushyant Yadav
[Respondent)

2. | CRf2225/2025

Manish Dhawan V/5 NEQ
Developers Private Limited

Geetansh Magpal
(Complainant)
E.Krishna Dass and
Dushyant Yadav
{Respondent)

CORAM:
Shri Ashok Sangwan
Shri Phool Singh Saini

ORDER

Member
Member

This order shall dispose of the aforesaid 2 complaints titled above filed before

this authority under section 31 of the Real Estate (Regulation and

Development) Act, 2016 (hereinafter referred as "the Act”) read with rule 28

of the Harvana Real Estate (Regulation and Development) Rules, 2017

(hereinafter referred as “the rules”) for violation of section 11(4) (a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible for
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all its obligations, responsibilities and functions to the allottees as per the
agreement for sale/MOU executed inter se between parties.

The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, Nee Square, Sector 109, Gurugram being developed by the same
respondent/promoter i.e, M/s Neo Developers Pvt. Ltd. The terms and
conditions of the buver's agreements/Mol and fulcrum of the issue involved
n all these cases pertains to failure on the part of the promoter to deliver
timely possession of the units in question, seeking valid offer of pessession of
the unit along with assured return/penalty, waiver of fit out charges,
development charges and other reliefs.

The details of the complaints, reply status, unit no, & unit size, date of
svecution of the BBA and Moll, assured return/penalty clause, Basic sale
consideration, total paid amount by the complainants, and relief sought are

given in the table below:

|_ Fmp:cr Name and Location *Neo Square’, Sector 109, Gurugram,
Haryana
Nature of the project Commercial Colony
Project area 3.08 acres
Oceupation certificate 14.08.20124 o a H
5 Complalnt Unit Mo Date of Asnured FELLIrH Basic =ale Offor of
ni, fride and arca exgcution | -::!au-:je-,-fllelwlq-' ronsideration possess
| clawse
M date of filing admeasuri ol I and amownt i
] conplaint n agracma | paid by thee
i nk for ! Complainant
zale/Moll (=)
i CR /580,202 nit e, BEA: Clause 04 of Mol! B is. Gifer of |
s X ir E . H - O
| & T10-A, Tth R EL I ———— 36,9687 Possess |
Floar 1% pay @ permalty of ioa.
56277 [TET
mench on fke ol
naid on the ol | - S

F.:IEL 2 of 4%
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Neewm Singh V/S (Az  per [page 53 | amount  received {as per page| 02092 |
MEQ Devalopers with effict  from : .
Peivaté Limiterd BBA, pgno-|  of 63.04.2020 # Mkl wl) 02D
61 of the complain | (efective dute N} complaint)
" subject to TDS,
DOF: 11 022025 complalng) t) g, i G
Reply: 09.102025 | M 31‘*; :;;*;;"’;‘: ﬂ}”i AP - B
5071 su- e Moi: allakies and which 30 TRA0/-
EE per 03.04.20 | shal be adjusted n a5 per page
: [{iTer] s
page 39 in 1% concideration  the no. B3  of
Medl ol (page 37 | bolunce totwi sdle pomplalnt)
R of consideration shall |
e e povabie by bthe
complain | aifottes  te the
0 CLNTIEICT iri
gocprdonce  with
the [ErmEnts
schedule  ornexed !
gt annexuresl, The
penalty shall be
porid o e afloitee
from  end  of .
gffectiva  dote 1 5
| untll the affer of '
poisession,  letter
date, on pro ot [
basis” !
fds per pg no. 40 af I
the camplaint)
2 CR/2225/20 Uit . BRA: Clatise 04 of Mol BSL Oifer of |
25 Priarity No. 110920 | oy g N Rs. Posgiss
i4, 3rd 19 poy a penaly of B, 70, G- (],
ALZEL
Manish Dhawan flaor {page 38 ,,“ f P {as per page 42002
& NED month an the soitl
b {As por pa. af uRit on the otal no. 36 of 24
Developers amonnt  recelved '
Private Litnited no. 41] compiain , complaint)
with effect from |
OO A £] 12.03.2020 :
: (effective. date Iij e
07/05,/2025 1614 Sa. fr et DS, AR
[(page 41 of BLOAE: toxes, cess or any Hs.
R . other Levy wihich is 3
Reply: 16092005 complaint] 110920 | 4 and payable by BO.6H 400/
19 alottee ard which [as por page
shall be adjusted in
[page 29 tt! werl na, T3 of
al considargtion  Ohe Comploint)
S halonce totol Gl
P ppeideranion sholl
t) be povabie by the
| s olfoifes  to _ the = i
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l o many i

| mecordance  with

| e Jayrients

| sehedule  onncxed

I at angesvre-d. The

| penalty  shall  be
peried fo the allortee
from  end of
| effective  dote I
vkl the offer of
possession  letber
daote, R pra roto
basis”

—r

| {4z per pg no. 30 af
bivg Compliini )

Reliefs -

| | _
|
|

[t 15 most respectflly prayed that chis Hon'ble Authority be pleased e order the Respondents to pey the
due and pavable monthly assured return f commitment charges amount tll the wnitin question is so
leazad vut in terms of die alletment letter, and possession of the unit in guestion is handed over as per

thi MOU dated D304.2019,

[irect the Respondents to pay interest on the bolal amount pald by the Camplainant at the prescribid

rate ofintorest as per RERA, from the due date of possesgion Lill the handing over of possession. |

It is most respactfully prayed that this How'ble Authority be pleased to order the Respondents to pay the
amount due o the Cemplainant, fram the Respondents, on account of interast, as per the guidelines faid

down under RERA, 2016, and the monthhy assured amounc(s] as per the clause of the MO,

It 5 most respactfully prayed that this Hon'ble Authority be plessed to order the Respondents to setaside
the offer of possession dated 15.04.2024 and 26.10.2024,

It is mast respectiully prayed that this Hon'ble Authority be pleased to restrain the Bespondents from
raising any fresh demand{s) for paymant under any head, a5 the Complaimant bas almead v mmde gy nent
as per the payment plan

It is most respectiully prayed that this Hon'blo Authority be plessed ta order the Respondents not L

charge anything lrrelevant which has net been agreed between the parties. such as Labour Cess,

electrification changes, maintenance charges, ¢tc, which in any case are nof payable by the complainant

It 5 mast respectiully prayed chat till the time possession, 35 promised inthe MOU, of the unitin question |
{2 handed over to the Complainant. thiz Hon'hle Authority be pleased o order the Respondents to pay
lease rentals €@ Ks. 59,25/« per 5. Fr per month tll lease out of the said property, as per the ternis and |
comditions of the MOLL
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—

& it is most respectiully prayed that this Hon'kle Authority e pleased to arder the Respandents to pay

muonthly assured réntal amount / commitment charges w.ef. the date of completion ol construction ol

thie saied building 1l che lessing sut of the sald space/unic as per this clanse of the MO,

®  Itis mastrespectiully prayed that this Hon' sl Authority be pleased toorder the Respondents notte Forc

the Complainant to sign any indemnity-cum-undertaking ndemnifying the bullder from anything legal

as 0 pre-conditon for signing the conveyance depd.

& It s most respectiolly prayed that this Hen'ble Autherity her pleased to divect the Respondents Lo pr o

the exict layout plan of the said unit.

® |1 s foost respectiully prayed that this Hon'hle Authority be pleased to ke penal sction against the

Respondents for violation of varigus pravisions of the RERA Act, 2016

&  [iroct the Respondents to hand over the symbolic and constructive pessession of the sald unit in question

with all amenities and specificatlens as promised, in all completenass, without any further delay, and

alter cotnpletion of the same,

& [Frect the Respondents to gxecube 3 conveyanse deed [n respect of the unit in guestion Lo farwour of the

Complainant.

Note: In the table referred above certain abbreviations have ben wsed They are elaborated a4 follows:

Abbreyvition Full form

DoF Date of filing of complaint
HBEA Builder Buyer's Agroament
AR Amount paid by the allstwee /s
GOP Offer of Possession

—l.

The aforesaid complaints were filed by the cnmplaingﬁt-allﬂﬁiz_ue{s] against the
promoter on account of violation of the builder buyer's agreement /Mol
executed between the parties in respect of subject unit for not handing over
the possession by the due date, seeking the delayed possession charges,
Assured returns/penalty, lease rental and revoke other charges.

it has been decided to treat the said complaints as an application for non-
compliance of statutory abligations an the part of the promaters/res pondent
in terms of Section 34(f) of the Act which mandates the authonty Lo ensure
compliance of the obligations cast upon the promoter, the allottee(s) and the
real estate agents under the Act the rules and the regulations made

thereunder.
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The facts of all the complaints filed by the com plainant-allottee(s) are similar.

Out of the above-menticned cases, the particulars of lead case CR/680/2025

titled as Neetu Singh VS NEO Developers Private Limited, are being taken

into consideration for determining the rights of the allottee(s) qua the relief

sought by them.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:
CR/680/2025 titled as Neetu Singh VS NEO Developers Private Limited

S.N. | Particulars Details

1. | Name of the project | Neo Square, Sector-109, Gurugram

2. | Project area 2.71 acres

3. | Nature of the project | Commercial colony

4. | RERA Registered or | Registered

not vide no. 109 of 2017 dated 24.08.2017
valid upto 22.02.2024 -,

5. | DTCP License no. 102 of 2008 dated 15.05.2008 valid upt
14.05.2025

6. | Unit no. 710-A, 7% Floor
(page no. 23 of complaint)

7. | Unit area | 501 Sq. Ft [Super Area).

admeasuring (page no. 23 of complaint}
8. |Date of buyer's|03.04.2019
agreement (page no. 20 of complaint]

9, | Date of Mol 03.04.2019
(page no. 46 of complaint]

10. | Possession clause | 3. The company shall complete the
construction of the said Building/Complex,
within which the said space is located within
36 months from the date of execution of this
Agreement or from the start of construction,
whichever is later and apply for grant of
completion/ Occupancy Certificate.
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11. | Date of start of |The Authority has decided the date of start
construction of construction as 15.12.2015 which was
agreed to be taken as date of start of
construction for the same project in other
matters. In CR/1329/201% it was admitted
by the respondent i his reply that the
construction was started in the month of
December 2015.

12, | Due date of | 03.10.2022

possession {Calcular,f:d from date of agreement being
later + 6 wmonths as per HARERA
notification no,  9/3-2020 dated
96.05.2020 for the projects having
completion date on oF after 25.03.2020}

13 Assured 4.
return/Penalty “The company shall pay a penalty of
Clause 75,326,277 /- per month on the said unit o |

the total amount received with effect from |
| 03.04.2020 {effective date H) subject o
TDS, taxes, cess or any other Levy which is|
due and payable by allottee and which shall
he adjusted in total sale consideracion the
balance total sale consideration shall be
payable by the allvttee to the company in
ecordance with the payments scheduie |
annexed at anexurg-l. The penalty shail be |
paid to the allottee from end of effective date
| 11 until the offer of possession letter dute, o
pro rata basis.” |
i [As per pg no. 40 of the complaint)
14. | Lease rental Clause | 8(a)
That the responsibility of the assired
returns to be poid by the company shall
cease on commencement of the first legse of
the said unit whereupon the aifotiees shall
be entitled to receive the lease reniois at
assured lease of Rs. 59.25/- per sq. FL. per
month.
| (As per pg no. 40 of the complaint]
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15. | Basic sale | Rs. 36,956,879 /-
consideration (As per MoU at page no. 39 of the
Complaint)
16. | Amount paid by the | Rs. 30,76,620/-
complainant (as per page 81 of complaint)
17. | Offer of possession | 15.04.2024
- for fit-outs (As per page no. 83 of the complaint)
18. | Reminder letters by | 09.12.2024
the respondent (As per pg no. 87 of the complaint)
19. | Email 01.01.2025
communication (as per pg no. 90 - 99 of the complaint]
made by the
complainant.
20. | Occupation 14.08.2024
certificate {As per the DTCP site]
71. | Offer of possession | 26.10.2024
with S0A (As per page no. 84 of the co mplaint)

B. Facts of the complaint
8 The complainant has made the following submissions in the complaint:

i, The respondent company, M/s Neo Developers Private Limited is a
private limited company incorporated under the Companies Act, 1956
and is inter alia engaged in the business of providing real estate.

i, That, the respondents launched a commercial project named "neo
square” located in sector 109, Dwarka expressway, Gurugram, under
License No. 102 of 2008 issued by DTCP, Haryana.

fii. That, the project was registered with the Haryana Real Estate Regulatory
Autherity (HRERA) vide Registration No. 109 of 2017, with a declared
completion date of 23.08.2021.

v, That the Booking Lured by advertisements and representations, the
Complainant booked Unit No. 710-A on the Tth Floor, having a super area
of 501 sq. ft., on 15.02.2019 and the total sale consideration was fixed at

Rs. 45,159,200/ -, inclusive of basic price, EDC, 1DC, and other charges.
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That the complainant paid an initial booking amount of Rs. 2,00,000/- on
15.02.2019. Subsequent payments of Rs, 20,00,000/- (20.03.2019) and
Rs. 8,76,620/-(22.03.2019) were made. The complainant has paid a total
sum of Rs. 30,76,620/- to the respondents, which exceeds 68% of the
total sale consideration.

That, a Memorandum of Understanding (MOU) and a Builder Buyer's
Agreement (BBA) were executed on 03.04.2019. However, the BBA was
registered only on 08.07.2022 after repeated follow-ups.

That thereafter, a buyer agreement was executed between the
complainant and the respondent wherein under clause 5.2, the
respondent undertook to complete construction, handover possession of
the unit in question within 36 months from the date of execution of buyer
agreement.

That, the respondents committed to paying a monthly penalty/assured
return of @Rs.36,277/- starting from 03.04.2020 until the offer of
possession.

That respondents promised a committed return of Rs. 59.25 per sq. ft. per
month once construction was complete or the unit was leased.

That, the respondents collected more than 10% of the cost [collecting
approx. 68%) without executing and registering a valid agreement for
sale at the time of collection.

That, the respondents charged the complainant based on "Super Area”
(501 sq. ft.) instead of the ma ndatory "Carpet Area” as required under the
RERA Act, 2016.

That, as per the MOU, possession was 10 he handed over by 013.04.2022
(36 months from MOU). The respondents failed to deliver the unit within

this stipulated timeline,
Page @ of 47
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That, despite the contractual obligations in the MOU, the respondents

have failed to pay the monthly assured returns/penalties since April
2020.

That the complainant received an "Offer of Possession for Fit-outs” on
15.04.2024 and a final "Offer of Possession” on 26.10.2024. The
complainant alleges the offer is invalid as it was coupled with "illegal”
demands for IFMS, FT'TH, Labour Cess, and interest charges claimed to be
outside the BEA.

That, it is alleged that the initial offer was sent without the project
obtaining a valid Occupancy Certificate.

That, the respondents allegedly refused to hand over possession unless
the complainant signed an indemnity bond waiving thewr right to deiay
compensation.

That the respondent simply duped the complainant of her hard-earned
money and life savings. The aforesaid arbitrary and unlawful acts on the
part of respondent have resulted in to extreme kind of financial hardship,

mental distress, pain and agony to the complainant.

Relief sought by the complainant:
The complainant has sought following relief(s]:

[t is most respectfully prayed that this Hon'ble Authority be pleased to
order the Respondents to pay the due and payable monthly assured return
/ commitment charges amount till the unit in question is so leased out in
terms of the allotment letter, and possession of the unit in guestion is
handed over, as per the MOU dated 03.04.2019.

Direct the Respondents to pay interest on the total amount paid by the
Complainant at the prescribed rate of interest as per RERA, from the due

date of possession till the handing over of possession.
Page 10 of 47
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[t is most respectfully prayed that this Hon'ble Authority be pleased to
order the Respondents to pay the amount due to the Complainant, from
the Respondents, on account of interest, as per the guidelings laid down
under RERA, 2016, and the monthly assured amount(s) as per the clause
of the MOLL.

It is most respectfully prayed that this Hon'ble Autherity be pleased to
order the Respondents to set aside the offer of possession dated
15.04.2024 and 26.10.2024.

It is most respectfully prayed that this Hon'ble Authority be pleased to
restrain the Respondents from raising any fresh demand(s) for payment
under any head, as the Complainant has already made payment as per the
payment plan.

It is most respectfully prayed that this Hon'ble Authority be pleased to
order the Respondents not to charge anything irrelevant which has not
been agreed between the parties. such as Labour Cess, electrification
charges, maintenance charges, etc.. which in any case are not payable by
the complainant,

It is most respectfully prayed that till the time possession, as promised in
the MOU, of the unit in question is handed over to the Complainant, this
Hon'hle Authority be pleased to order the Respondents to pay lease
rentals @ Rs. 59.25/- per Sq. Ft. per month till lease out of the said
property, as per the terms and conditions of the MOLL

It is most respectfully prayed that this Hon'ble Authority be pleased to
order the Respondents to pay monthly assured rental amount /
commitment charges w.e.f the date of completion of construction of the
said building till the leasing out of the said space /unit, as per the clause of

the MOU.
Page 11 of 47



Complaint Nos, 580 & 2225
of 2025

X, Itis most respectfully prayved that this Hon'ble Authority be pleased to
order the Respondents not to force the Complainant to sign any
indemnity-cum-undertaking indemnifying the builder from anything legal
as a pre-condition for signing the conveyance deed.

A. It is most respectfully prayed that this Hon'ble Authority be pleased to
direct the Respondents to provide the exact layout plan of the said unit.

Xl. It is most respectfully prayed that this Hon'ble Authority be pleased to
take penal action against the Respondents for violation of various
provisions of the RERA Act, 2016.

XIL  Direct the Respondents to hand over the symbolic and constructive
possession of the said unit in question with all amenities and
SpEE‘iﬁE‘Eﬂ.‘i ons as promised, in all completeness, without any further delay,
and after completion of the same.

XL Directthe Respondents to execute a conveyance deed in respectof the unit

in question in favour of the Complainant.

1{}. On the date of hearing, the authority explained to the respondent/promaoter
about the contraventions as alleged to have been committed in relation to
section 11(4] (a) of the act to plead guilty or not to plead guilty.

D. Reply by the respondent

11. The respondent has contested the complaint on the following grounds:

i. It is submitted that the complainantes with the intent to invest in the
real estate sector as an investor, approached the respondent and
inquired about the project i.e, "NEO SQUARE", (hereinafter referred to
s the "Project”) situated at Sector-109, Gurugram, Haryana being
developed by the Respondent.

ii, That after being fully satisfied with the project and the approvals

thereof, the complainants decided to apply to the respondent by
Page 12 of 47
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submitting a hooking application form dated 07/03/2019, whereby
seeking allotment of Unit No. 710 A, admeasuring 490.84 Sq, Ft Super
Area on the 7 Floor of the Project having a Basic Sale Price of Rs,
7379/~  (hereinafter referred to as the "Unit"] The complainants,
considering the future speculative gains, also opted for the investment
return plan being floated by the respondent for the instant project.

iii. That since the complainant had opted for the investment return plan,
a memorandum of understanding dated: - 03/04/2019 (hereinajier
referred to as "MOU") was executed between the parties, which was a
completely separate understanding between the parties in regard to
the payment of assured returns in lieu of investment made by the
complainants in the sald project and leasing of the unit/space thereof,
It is pertinent to mention herein that as per terms of the "MOU”, the
returns were to be paid from 03,/04,/2020 till offer of possession. it is
also submitted that as per terms of the mou, the complainants herein
had duly authorised the respondent to put the said unit on lease.

iv. That the MOU executed between the parties was in the form of an
“Investment Agreement.” That the Complainant had approached the
Respondent as an investor looking for certain investment
opportunities. Therefore, the Allotment of the said unit contained a
"Lease Clause” which empowers the Developer to put a unit of
complainant along with the other commercial space unit on lease and
does not have Possession Clauses, for handing over the physical
possession. Hence, the embargo of the Real Estate Regulatory

Authority, in totality, does not exist.
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v. It is also pertinent to mention that the complainant voluntarily alsa

Vi,

Vil

Viil.

1%

i

executed the buyer agreement dated 03.04.2019 for Shop No. 710 on
7t floor admeasuring 490.84 sq. ft super area in the project.

That as the complainant in the present complaint is seeking the relief
of assured return, it is pertinent to mention herein that the relief of
assured return is not maintainable before the Id. Authority upon
enactment of the BUDS Act

That assured return is not a matter contem pla-teci under any provision
of RERA 2016 and thus the assumption of jurisdiction by the authority
is wholly illegal and unsustainable in the eyes of law. In this regard the
provisions of Section 11 highlight the scope of the functions of the
Promoter, asenvisaged undet the Act. The same also, s0 do not impose
any obligations in relation to returns of investment.

Thatin exercise of powers under section 84 of the Act, the Government
of Haryana has enacted the "Harvana Real Estate [Regulation and
Development) Rules, 2017". The Rules in Rules 3 and 4 specifically
provide the matters in respect of which disclosures are to be made by
the promaotor and in particular the promoter in relation to an ongoing
project. The rules also keep “assured return” out of their scope. Rule 8
provides a clear indication as to the matters which are to be coverad
under the Agreement of Sale. The Authority has no jurisdiction to
enlarge a matter which is duly provided for by statute.

That even in case of a newly registered project, assured return is not a
matter which would be included in the agreement of sale. The Rule
clearly indicated the extent to which the rights of the allottees are
protected, is the matters contained in the agreement, form of which is

previded under the rules. That even this agreement does not contain
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any condition governing assured returns, Thus, an y order of payment
of Assured Return would go beyond the statute and assumed
jurisdiction in a wholly illegal manner.

% Inthisregard the aims and object and the obligations and compliances
required to be made by a promoter as enshrined in the Act, 2016 may
be examined. The assured return is an independent commercial
arrangement  between the parties which sometime 4
promoter/developer offer, in order to attract buyers/investors or
users who may invest either in under construction or pre-
launched/new launched projects. The commercial effect would
generally involve transactions having profit as their main aim. Piecing
the threads together, therefore, so long as an amount is ‘raised’ under
a real estate agreement, which is done with profit as the main aim.
Such agreement between the developer and home buyer would have
the "commercial effect” as both the parties have "commercial” interest
in the same- the real estate developer seeking to make a profit on the
sale of the apartment, and the flat/apartment purchaser profiting by
the sale of the apartment. Whereas the object of promulgation of Act
2016 aims to create and ensure sale of immovable property in efficient
and transparent manner and to protect the interest of the consumers
in the real estate sector and not for the profit purposes.

xi. That as per the provisions of the Act, 2016, the Authority is dressed
with the jurisdiction to adjudicate upon all the complaints arising out
of failure of either party to fulfil the terms and conditions of the
agreement for sale (buyer's agreement). However, in the present
matter the complainant is relying upon the terms of mou which is a
distinct agreement than the Buver's agreement and thus, the MOU is
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not covered under the pravisions of the Act, 2016, The said complaint
is not maintainable on this basis that there exists no relationship of
builder-allottee in terms of the MOU, by virtue of which the
complainant is raising their grievance,

That the buyer's agreement and the assured return agreement both
contain rights and obligations of parties which are not identical of sach
other. Therefore, both these documents cannot be treated as a single
document enumerating the same rights and obligations. The reliance
is place on the judgement of the Hon'ble High Court of Delhi in the
matter of M/s Serenity Real Estate Private Limited Vs Blue Coast
Infrastructure Development Pyt. Ltd. (Arb. P. 796 /2016) wherein the
Hon'ble High Court held as under:

"11. It is apparent from the above that the Arbitration clause in

the Assured Return Agreement is materiaily different from the
Arbitration clause contained in the Spoce Agreement. Although

the Agreements are connected the rights and obligations of the

parties under the said agreements are not identical. Thus, it is
difficult to accept the Respondents contentipn that the
arbitration clause in the space agreement would prevail over

the Arbitration clause in the later agreement

Thus, in view of the above, the present complaint is arizing out of the
MOU which is not maintainable before the Authority and thus, the
present complaint is liable to be dismissed,

That on 21.02.2019 the Central Government passed an ordinance
“Banning of Unregulated Deposits, 2019, to stop the menace of
unregulated deposits and payment of returns on such unregulated
deposits.

Thereafter, an act titled as “The Banning of Unregulated Deposits
Schemes Act, 2019" (hereinafter referred to as "the BUDS Act”)
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notified on 31.07.2019 and came into force. That under the said Act all
the unregulated deposit schemes have been banned and made
punishable with strict penal provisions. That being a law-abiding
company, the Respondent upon the introduction of BUDS Act, cease to
make further payments pertaining to Assured Return to the
Allottees/Complainant due above said prevailing confusion/anomaly.
The preamble of the act reads as under:

"An Act to provide for @ comprehensive mechanism to ban the
unregulated deposit schemes, other than deposits token in the
ordinary course of business, and to protect the interest of
depositors and for matters connected therewith or incidental
thereto.”

That on bare reading of above preamble it is clear that the intention

behind notifying the act is to ban the unregulated deposit schemes to
protect the interest of depositor.

Further, the BUDS Act provides two forms of deposit schemes, namely
Regulated Deposit Schemes and Unregulated Deposit Schemes. Thus,
for any deposit scheme, for not to fall foul of the provisions of the BUDS
Act, must satisly the requirement of being a 'Repulated Deposit
Scheme’ as opposed to Unregulated Deposit Scheme. Hence, the main
object of the BUDS Act is to provide for a comprehensive mechanism
to ban Unregulated Deposit Scheme,

That the BUDS Act is a central Act came subsequent to the Companies
Act and the RERA Act, 2016, therefore, directing the respondent to pay
assured returns shall be violation of the provisions of BUDS Act. That
for any kind of deposits and return over it shall be tried and
adjudicated as per the relevant provisions of the BUDS Act by the

Competent Authority constituted under the Act.
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xix.  Further, any orders or cantinuation of payment of assured return or
any directions thereof may tantamount to contravention of the
provigions of the BUDS Act,

xx. Thattherespondent has offered assured returns to the complainant in
lieu of advance payments received in respect to a unit booked in the
project. It is merely an offer of marketing whereby the immovable
property is sold against a certain consideration and certain percentage
whereof is offered as Assured Return over a period of time, which can
be treated as passing on of discount as price realization against such
sale through the said offers is much higher and substantial amounts
are received by the respondent at one go which works as working
capital for development of project.

xx1.  That recently a Writ Petition was filed before the Hon'hle High Court
of Punjab & Haryana in the matter of Vatika Ltd. Vs Union of India &
Anr, - CWP-26740-2022, on similar grounds of directions passed for
payment of Assured Return being completely contrary to the BUDS
Act. That the Hon'ble High Court after hearing the initial arguments
vide order dated 22.11.2022 was pleased to pass direction with
respect to not taking coercive steps in criminal cases registered
against the Petitioner therein, seeking recovery of deposits till the next
date of hearing. Further, a Civil Writ Petition bearing no. 168%96/2023
titled as “NEO Developers Pvt Ltd vs Union of India and Another” has
been filed by the Respondent on similar grounds as in the supra case
before the Hon'ble Punjab and Haryana High Court and the same is
been connected by the Hon'ble High Court with the Civil Writ Petition
- 26740-2022 and is pending adjudication.
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That as the complainant in the present complaint is seeking the relief
of Assured Return/Penalty, itis respectfully submitted that such a relief
is not maintainable before this Ld. Authority in view of the enactment
of the Banning of Unregulated Deposit Schemes Act, 2019 ("BUDS
Act”). Any direction for payment of Assured Return [Penalty would
amount to vielation of the provisions of the BUDS Act,

A bare reading of Section 13(2) demonstrates that Assured
Return/Penalty is not contemplated within the ambit of an agreement
for sale. It is a separate commercial arrangement, independent of the
RERA framework.

That Moreover, the present Complaint is based on the terms ofan MOU
entered (nto between the parties, which is distinct from the Builder-
Buyer Agreement. The jurisdiction of the Authority is confined to
disputes arising from the builder-buyer agreement Since the MOU is
an independent commercial understanding, the complaint founded
upan it is not maintainable. Reliance is placed on M/s Serenity Real
Estate Pvt. Ltd. v. Blue Coast Infrastructure Development Pvt. Ltd. {Arb.
P. 796,/2016, Delhi HC), wherein it was held that different agreements
between the same parties, though connected, create distinct rightsand
ohligations.

That as per the terms of the MOU the complainant explicitly agreed to
the complainant that in case of the tenant desires any infrastructural
changes in form of separate sewage arrangement or the gas pipeline
or any other charges which invelves expense on the part of the
allotee(s), then in that event the same shall be paid by the respondent,
strictly within the period of 15 days from the day of written

notification by the company and if the respondent fails to come
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forward to tender the payment as demanded by the complainant then
in that event the complainant shall bear the same from its own pocket,

xxvi.  That the respondent is raising the VAT demands as per government
regulations. The rate at which the respondent is charging the VAT
amount is as per the provisions of the Haryana Value Added Tax Act
2003. Accordingly, the VAT amounts have been demanded from the
complainant, as the same has been assessed and demanded by the
competent Authority,

- xxvil.  That the respondent has not availed the Amnesty Scheme namely,
Haryana Alternative Tax Compliance Scheme for Contractors, 2016,
Hloated by the Government of Haryana, for the recovery of tax, interest,
penalty or other dues payable under the said HVAT Act, 2003. To
further substantiated the same, the name of the Respondent is not
appearing in the list of Builders, as circulated by the Excise & Taxation
Department Haryana, who have opted for the Lumpsum
Scheme/Amnesty Scheme under Rule 494 of HYAT Rules, 2003,
xxviii. That the demand of VAT is done as per Clause 11 of the Buyer's
- Agreement. The said clause clearly states that the Allottee is liable to
pay interest on all delayed payment of taxes, charges etc The
complainants are liable to pay the VAT demands as the respondent has
not availed any amnesty scheme.

xxix. That as per the agreement so signed and acknowledged, the
completion of the said unit was subject to the midway hindrances
which were beyond the control of the respondent. And, in case the
construction of the said commercial unit was delayed due to such
‘Force Majeure’ conditions the respondent was entitled for extension

of time period for completion. The development and implementation
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of the said Project have been hindered on account of several

orders/directions passed by various authorities/forums feourts as has

been delineated here in below:

S| Dage of | Directsans Frariod Dawvs | Cormmments
W | Order OF Restrictlon affact
o, a3
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That a period of 582 days was consumed on account of circumstances

beyond the power and control of the respandent, owing to the passing

of orders by the statutory authorities. All the circumstances come

within the meaning of force majeure. Thus, the respondent has been

prevented by circumstances beyond its power and control from

undertaking the implementation of the project during the time period

indicated and therefore the same is not to be taken into reckoning

while computing the period of 48 as has been provided in the

agreement. In a similar case where such orders were hrought before

the Hon'ble Authority in the Complaint No, 3890 of 2021 titled “Shuchi
Surand Anrvs. M/S Venetian LDF Projects LLP" decided on 17.05.2022,
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the Hon'ble Authority was pleased to allow the grace period and
hence, the benefit of the above affected 582 days need to be rightly
given to the respondent builder.,
All other averments made in the complaint were denied in toto.
Capies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided an
the basis of these undisputed documents and submission made by the parties.
Jurisdiction of the Authority
The Authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.

E.I Territorial Jurisdiction
As per notification no, 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in guestion is
situated within the planning area of Gurugram District Therefore, this
authority has complete territorial jurisdiction to deal with the present

complaint.

E1l Subject matter jurisdiction
Section 11{4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11{4)(a) is
reproduced as hereunder:
Section 11

(4] The promater shall-

(a) be responsible for all obligotions, responsibilities and fuvctions
urder the provisions of this Act or the rules ond regulations made
thereunder or to the allottees os per the agreement for sale, or to
the association of alfottees, s the case may be. Gl the canvevance
af all the apartments, ploty or buildings, as the cuse may be, to the
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allptiees, or the commuon areas to the assaciation afallottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

J4(f) of the Act provides to ensure complionce of the obligations
cast upon the promoters, the allottess and the real estate agents
under this Act and the riles and regulations made thereunder.

50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later
stage.

Findings on the objections raised by the respondent:

F.I Objection regarding maintainability of complaint on account of
complainants being the investors.
The respondent took a stand that the complainant is the investor and not the

consumer and therefore, they are not entitled to protection of the Act and
thereby not entitled to file the complaint under section 31 of the Act. However,
It is pertinent to note that any aggrieved person can file a complaint against
the promoter if he contravenes or violates any provisions of the Act or rules
or regulations made thereunder. Upon careful perusal of all the terms and
conditions of the MoU, it is revealed that the complainants are the buyers, and
have paid a considerable amount tothe respondent-promoter towards
purchase of unit in its project. At this stage, it is important to stress upon the
definition of term allottee under the Act, the same is reproduced below for

ready reference:

"2fd) "allattee” in reladon w & real estate project means the person to
wham a plot, apariment or huilding, s the cose may be, has Been
arlfotted, sold (whether o freehold or leasehold) or otherwise
tramsferred by the promoter, and includes the person whe
subsequently neguires the said allotment thraugh sale, transfer or
ptheraise but does not inclede o0 person to whom such plot,
apariment ar building, as the case may be, is given on rent;*
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19. Inview of the above-mentioned definition of "allottee” as well as all the terms
and conditions of the MoU executed between the parties, it is crystal clear that
the complainants are the allottees as the subject unit was allotted to them by
the promoter vide said Mol dated 03.04.2019. The concept of investor is not
defined or referred to in the Act. As per the definition given under Section 2 of
the Act, there will be “promoter” and "allottee” and there eanno: be a party
having a status of an “investor". Thus, the contention of the promoter that the
allottees being the investors are not entitled to protection of this Act also
stands rejected.

F.Il Objection regarding the project being delayed because of force
majeure circumstances,

20. The respondent/promoter has raised the contention that the construction of
the project has been delayed due to force majeure circumstances such ban on
construction due to  orders  passed by NGT, EPCA,
Courts/Tribunals/Authorities, Covid-19 etc. As per MoU, the due date of
possession was 03.04.2022. Further, an extension of & months on account is
granted to the respondent in view of the HARERA notification no, 9/3-2020
dated 26.05.2020. It is observed that orders passed by NGT banning
construction in the NCR region was for a very short period of time and thus,
cannot be said to Impact the respondent leading to such a delay in the
completion. Moreover, some of the events mentioned above are of routine in
nature happening annually and the promoter is reguired to take the same into
consideration while launching the project Thus, the prometer/respondent
cannot be given any leniency on based of aforesaid reasons and it is well

settled principle that 2 person cannot take benefit of his own wrong.
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Findings on the relief sought by the complainant.
i Itis most respectfully prayed that this Hon'ble Authority be pleased to

order the Respondents to pay the due and payable monthly assured
return / commitment charges amount till the unitin question is so leased
outinterms of the allotment letter, and possession of the unit in question
is handed over, as per the MOU dated 03.04.2019,
ii.Direct the Respondents to pay interest on the total amount paid by the

Complainant at the prescribed rate of interest as per RERA, from the due
date of possession till the handing over of passession,

iii.It is most respectfully prayed that this Hon'ble Authority be pleased to
order the Respondents to pay the amount due to the Complainant, from
the Respondents, on account of interest, as per the guidelines laid down
under RERA, 2016, and the monthly assured amount(s] as per the clause
of the MOW.

G.i] Assured Returns

The complainant is seeking unpaid assured returns/penalty on monthly basis
as per the terms of the Mol dated 03.04.2019 at the rates mentioned therein,
It is pleaded that the respondent has not complied with the terms and
conditions of the said Moll.

The respondent has submitted that the complainant in the present complaint
is claiming the reliefs on basis of the terms agreed under the Mol between the
parties which is a distinct agreement than the buyer’s agreement and thus, the
Moll is not covered under the provisions of the Act, 2016. Thus, the said
complaint is not maintainable on this basis that there exists no relationship of

builder-allottee in terms of the Mol, by virtue of which the complainant is

raising her grievance.
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It is pleaded on behalf of respondent/builder that after the Banning of
Unregulated Deposit Schemes Act of 2019 came into force, there is bar for
payment of assured returns to an allottee. But the plea advanced in this regard
is devoid of merit. Section 2(4) of the above mentioned Act defines the word '
deposit’ as an amount of money received by way of an advance or loan or in an 1y
other form, by any deposit taker with a promise to return whether after a
specified period ar otherwise, either in cash or in kind or in the form af a specified
service, with or without any benefit in the form of interest, bonus, profitor in any

other form, but does not include:

(i) an emount received (n the course of, or for the purpose af
business and bearing a genuine connéction to such business
tncluding

(ii} edvance received in connection with consideration of on
immavahle property, under ah agreement or arrangement
subfect te the condition that such advance is adjusted against
such immovable properly us specified in terms of the
agreement or arrangement.

A perusal of the above-mentioned definition of the term ‘deposit’, shows that
it has been given the same meaning as assigned to it under the Companies Act,
2013 and the same provides under Section 2(31) includes any receipt by way
of deposit or loan or in any other form by a company but does not include such
categories of, amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly Rule 2(c) of the Companies (Acceptance of Deposits)
Rules, 2014 defines the meaning of deposit which includes any receipt of
money by way of deposit or loan or in any other form by a company but does

not include;

(i1 «s an advance, accounted for in any manner whatsoever,
received in conpection with consideration for on immovable
property
(i} as on advance received and os allowed by uny sectorof
regulator or in gecordance with directions of Central or State
Government;
Page 30 af 47
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30, keeping in view the above-mentioned provisions of the Act of 2019 and the
Companies Act 2013, it is to be seen as to whether an allottee is entitled to
assured returns in a case where he has deposited substantial amount of sale
consideration against the allotment of a unit with the builder at the time of
booking or immediately thereafter and as agreed upon between them

It is to be noted that the Government of India enacted the Banning of
Unregulated Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism to ban the unregulated deposit schemes, other than deposits taken
in the ordinary course of business and to protect the interest of depositors and
for matters connected therewith or incidental thereto as defined in Section 2
(4) of the BUDS Act 2019.

The money was taken by the builder as a deposit in advance against allotment
of immovable property and its possession was to be offered within a certain
period. However, in view of taking sale consideration by way of advance, the
builder promised certain amount by way of assured returns for a certain
period. 50, on his failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of filing a
complaint.

The Authority under this Act has been regulating the advances received under
the project and its various other aspects. So, the amount paid by the
complainant to the builder is a regulated deposit accepted by the latter from
the former against the immovable property to be transferred to the allottee
later an. Ifthe project in which the advance has been received by the developer
from an allottee is an ongoing project as per Section 3(1) of the Act of 2016
then, the same would fall within the jurisdiction of the authority for giving the
desired relief to the complainant besides initiating penal proceedings. The

promoter is liable to pay that amount as agreed upon. Morecover, an
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agreement/Moll defines the builder-buyer relationship. So, it can be said that
the agreement for assured returns between the promoter and allottee arises

out of the same relationship and is marked by the said memorandum of

understanding.

In the present complaint, the assured return/penalty was payable as per
clause 4 of the MolU dated 03.04.2019, which is reproduced below for the
ready reference:

Clause 4.

"The company shalf pay a penalty of Rs.36,277 permonth an the seaid
wnit on the total emount received with effect from 03.04.2020
{effective date 11} subject to TDS, taxes, cess or any other Leve which
is due and pavable by allottee and which shafl be adjusted in tatal
sale cansideration the balonce total sale consideration shall be
pavable by the allottee to the company in accordance with the
payments schedule annexed at annexure-1. The penalty shall e poid
to the alfottee from end of effective date 1 until the offer of possession
letter date, on pro rata basis”

Thus, as per the abovementioned clause the assured return was payable
@Rs.36,277 /- per month weef 03.04.2020, til] the offer of possession.

[n light of the above, the Authority is of the view that as per the MoU dated
03.04.2019, it was obligation on part of the respondent to pay the assured
return till the offer of possession. The occupation certificate for the project in
question was obtained by the respondent on 14.08.2024 and subsequently
unit was offered the possession of the unit on 26.10.2024. Accordingly, the
respondent/promoter is liable to pay assured return to the complainant at the
agreed rate i.e,, @Rs.36,277/- from the effective date as per clause 4 of the
Mol ie, 03.04.2020 till 26.10.2024.

G.ii) Delay Possession Charges:

In the present complaint, the complainant intends to continue with the

project and are seeking possession of the subject unit and delay possession
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charges as provided under the provisions of section 18(1] of the Act which
reads as under:

“Section 18: - Return af amount and compensation
18(1). If the promater fuils to complete or is unable to give possession
af an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
praject, he sholl be paid, hy the promaoter, interest Jorevery month of
detey, till the handing ever of the possession, at such rate as nrry be
prescribed”

The subject unit was allotted to the complainants vide MOU dated
03.04.2019. In the facts and circumstances of this case, the developer was
obligated to complete the construction of the said unit within 36 months
from the date of execution of this agreement or from the start of construction
whichever is later. The period of 36 months is calculated from the date of
BBA i.e, 03.04.2019 being later. The grace period of 6 months is included on
account of Covid-19 as per HARERA notification no. 9/3-2020 dated
26.05.2020 for the projects having completion date on or after 25.03.2020.
Accordingly, the due date of possession comes out to be 63.10.2022,

Admissibility of delay possession charges at prescribed rate of interest:
The complainant is seeking delay possession charges. Proviso to section 18
provides that where an allottee does not intend to withdraw from the
project, he shall be pald, by the promoter, interest for every month of delay,
till the handing over of possession, at such rate as may be prescribed and it
has been prescribed under rule 15 of the rules. Rule 15 has been reproduced

as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section [4) and subsection (7} of sectivy 1%

For the purpose of proviso to section 12; section 18: and sub-soetions
(4} and {7) of section 15, the "interest at the rate prescribed” <ioll be
the State Bank of Indie highest marginal cost of lending rate +2%.:
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Fravided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it sholl be replaced by such benchmark
lending rates which the State Band of India may fix from time to time
for lending to the general public”

The legislature in its wisdom in the subordinate legislation under the rule 15
of the rules has determined the prescribed rate of interest, Consequently, as
per website of the State Bank of India i.e., https://sbi.co.in, the marginal cost
of lending rate (in short, MCLR) as on date ie, 25.11.2025 is 8.85%,
Accordingly, the prescribed rate of interest will be marginal cost of lending
rate +2% i.e., 10.85% per annum.

The definition of term ‘interest’ as defined under section 2(:a) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of intercst which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“{2za) "interest” means the rotes of interest payvable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

{1} the rate of interest chargeable from the allottee by the prasnoter, in
case of default, shall be equal to the rate of interest wihich the
promoter shall be lighle to pay the allottes, tn case of defuuls;

(i} the interest payable by the promoter to the atlottee shall be fron the
date the promoter received the amount or any part thereaf till the
date the aimount or part thereafand interzst thereon is refirnded, and
the interest papable by the allottee ta the promater shall be from the
diate the allottee defaults in payment to the promaoter till the date 1t
I5 paid;”

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate e, 10.85% p.a. by the respondent/promaoter
which Is the same as is being granted to the compiainant i1 case of delay
possession charges.

On consideration of documents available on record and submissions made

by the complainant, the authority is satisfied that the pespondent is in
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fontravention of the provisions of the Act. The possession of the subject unit

was to be delivered within stipulatad time i.e, by 02.10.2022.

. However now, the proposition before it is as to whether the allottee who is

getting/entitled for assured return even after expiry of due date of
possession, can claim both the assured return as well as delayed possession
charges?

To answer the above proposition, it is worthwhile to consider that the
assured return is payable to the allottees on account of provisions in the Mol
dated 03.04.2019. The assured return/penalty in this case is payable as per
“MoU". The promoter had agreed to pay to the complainant allottee pay a
monthly assured return of @Rs.36,277/-on the total amount received with
effect from 03.04.2020 till the offer of possession letter ie, 26.10.2024. [Fwe
compare this assured return with delayed possession charges pavable under
proviso to section 18(1) of the Act, 2016, the assured return is much better
l.e., assured return in this case is payable as Rs. 29,973/- per month whereas
the delayed possession charges are payable approximately Rs 27817 /- per
month. By way of assured return, the promoter has assured the allottes that
he would be entitled for this specific amount till the offer of possession letter.
Moreover, the interest of the allottees is protected even after the completion
of the building as the assured returns are payable till the date of said
unit/space is put on lease. The purpose of delayed possession charges after
due date of possession is served on payment of assured return after due date
of possession as the same is to safeguard the interest of the allottees as their
money is continued to be used by the promoter even after the promised due
date and in return, they are to be paid either the assured return or delayed

possession charges whichever is higher.
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Accordingly, the authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charves under
section 18 and assured return is payable even after the date of completion of
the project, then the allottees shall be entitled to assured return or delayed
possession charges, whichever is higher without prejudice to any other
remedy including compensation.
On consideration of the documents available on the record and submissions
made by the parties, the complainant has sought the amount of unpaid
amount of assured return as per the terms of BBA and MoU exccuted thereto
along with interest on such unpaid assured return. As per Mol dated
03.04.2019, the promoter had agreed to pay to the complainant allottee
Rs.36,277 /- with effect from 03.04.2020 till the offer of possession letter
darte.
Therefore, considering the facts of the present case, the respondent is
directed to pay the amount of assured return at the agreed rate e, @
Rs.36,277/- with effect from 03.04.2020 till the offer of possession letter
date i.e., 26.10.2024.
Accordingly, the respondent is directed to pay the outstanding accrued
assured return amount at the agreed rate within 90 days from the date of
this order after adjustment of outstanding dues, if any, from the complainant
and failing which that amount would be payable with interest @ 885% p.a.
till the date of actual realization.

iv.Itis most respectfully prayed that this Hon'ble Authority be pleased

to order the Respondents to set aside the offer of possession dated
15.04.2024 and 26.10.2024,

The Authority observes that the offer of possession dated 15.04.2024, lacks
legal sanctity as it was issued before an Occupancy Certificate. Conscquently,
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the said letter is set-aside. The Authority further affirms that the letter dated
26.10.2024, issued post-0C, shall be treated as the valid offer of possession
letter, and all obligations shall be caleulated from this date.
v.Itis mostrespectfully prayed that this Hon'ble Authority be pleased
to restrain the Respondents from raising any fresh demand(s) for
payment under any head, as the Complainant has already made
payment as per the payment plan.
vi.lt is most respectfully prayed that this Hon'ble Authority be pleased
to order the Respondents not to charge anyrhing irrelevant which
has not been agreed between the parties, such as Labour Cess,
electrification charges, maintenance charges, etc. which in any case
are not payable by the complainant.
Both the above reliefs are taken up together as the same are inter connected
with each other. Further, in both the complaints, complainants are seeking
relief with regard to the waiver of the Development charaes, Lahour Cess,
FTTH charges.
It is to be noted that the respondent, vide its offer of possession letters dated
15.04.2024 and 26.10.2024, and thereafter through subsequent reminder
letters, has raised various demands upon the complzinant towards
development charges, labour cess, FTTH charpes, EDC/ING, VAT, fit-out
charges, interest on delayed payment, ete. Upon perusal of the reeord and
the applicable contractual documents, this Authority ohserves that while
certain statutory and development-related charges may be loviable strictly
in accordance with the terms of the BBA and Mol and subject bo actual proaf
of payment to the competent authorities, the respondent canaot raise
blanket or composite demands without placing on record anv justification,
calculation sheet, or documentary evidence substantiatine the same.
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Further, it is settled that interest on delayed payment cannot be charged in a
mechanical manner, particularly when the delay, if any, is attributablo to the
respondent itself on account of non-handover of possession and non-

fulfilment of its contractual obligations.

Labour cess
Labour cess is levied @ 1% on the cost of construction incurrcd by an
employer as per the provisions of sections 3(1) and 3{3) of the Building and
Other Construction Workers” Welfare Cess Act, 1996 read with Notification
No. 5.0 2899 dated 26.09.1996. It is levied and collectod an the cost of
construction incurred by employers including contractors under specific
conditions. Moreover, this issue has already been dealt with by the anthaority
in complaint bearing no.962 of 2019 titled as "Mr. Sumit Kumar Gupta and
Anr. Vs Sepset Properties Private Limited” wherein it was held that since
labour cess is to be paid by the respondent, as such no labour cess should be
charged by the respondent. The authority is of the view that the allnttee is
neither an employer nor a contractor and labour cess is not n tax boer a fee,
Thus, the demand of labour cess raised upon the complainant is completely
arbitrary and the complainant cannot be made liable to pav any lahour cess
to the respondent and it is the respondent builder who is solely respnnsible

for the disbursement of said amount,

Development charges
. The undertaking to pay the development charges was comprehen ' Gy set
outin the buyer agreement in clause 11. The said clause of the agrecment is

reproduced hereunder: -
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“1L.

That the Allattes agrees to pay afl toxes, charges Levies, caoo

applicable as on dated under any name or category heading amd or
levied in futwre on the land and or the said complex andfor the said
space at aff times, these would be including but not limited to GST,

Development charges, Stomp Duties, Registration Charges,

Electrical Energy Charges, EDC Cess, [ Cess, BOW Cess,

Registration Fee. Adminisbrotive Charges, Property Tex, Fire Fight g

Tax and the fike. These shall be paid on demand and in cose af
delay. these shall be payobile with mterest by the Allostee”

ol Inlight of the aforementioned facts, the Authority is of the view that the said
demand for development charges is valid since these charges are pav.ble to
various departments for obtaining service connections from the concerned
departments including security deposit for sanction and release [ such
connections in the name of the allottee and are payable '+ the
allottee. Hence, the respondent is justified in charging the said amount. In
case instead of paying individually for the unit if the builder has paid
composite payment in respect of the development charger then
the promoter will be entitled to recover the actuzl charges paid to the
concerned department from the allottee on pro-rata basis i.e. depending
upon the area of the unit allotted to the complainants viz- a-viz the to'al area
of the particular project. The complainants will alse be entitled to got proof
of all such payment to the concerned department along with a computation
proportionate to the allotted unit, before making payment uncr the

aforesaid head.

FTTH Charges
51. The respondent during proceedings dated 16092025 appri- 1 the
Authority that the respondent is liable to raise the said demand: under
clause 11 as had been agreed between the parties. The Authority takes 2 note
that Clause 11 as already elaborated above does not mention ahout th FTTH
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charges being payable hy the complainant. Hence, the respondent shall only
raise demand as per the agreed terms of the agreement and Mol exceuted

between the parties.

Holding charges

The term holding charges or also synonymously referred to .5 non-
occupancy charges become payable or applicable to be paid if the possession
has been offered by the builder to the owner/allottee and ! ysical
possession of the unit not taken over by allottes, but the Aat/unir is Iying
vacant even when it is in a ready-to-move condition. Therefore, it can be
inferred that holding charges is something which an allottee has to ray for
his own unit for which he has already paid the consideration just because he
has not physically occupied or moved in the said unit.

[n the case of Varun Gupta vs Emaar MGF Land Limited, Complaint Case
no. 4031 of 2019 decided on 12.08.2021, the Hon'ble Authority had already
decided that the respondent is not entitled to claim holding charges [rom the
complainants at any point of time even after being part of the builder buyer
agreement as per law settled by the Hon'ble Supreme Court in Civil / ppeal
nos, 3864-3899,/2020 decided on 14.12.2020. The relevant part of same is

reiterated as under-

2. T34 As far as halding charges are cospovrnedd, the develiy
fuving received the sale consideraiion has nothing fo lse by Jeldion
.rm.':-'.-rc'.'s.'.'."ﬂﬂ rf e 4.'|'|r|"{i'.|'|'|£'.:|'_,ﬂ|:'.l.l' X theet i veorended foy gt o e
the aparimeern, Therefove, the folidfng charges will ot be pevalble o the
ceveluper, Even in o case where the possession [ty deon delayed 1
acceunt of the aflottee having noit paid the entive sale consideration, th
developer shall not be entitfed to any holding chacges tongh it o
be entitled 1o imierest for the period the paymiend is delaped.

Therefore, in view of the above the respondent is directed not to levy any
holding charges upon the complainants.

Maintenance charges
Pope b of 47
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[n the case of Varun Gupta vs Emaar MGF Land Limnited, Complaint Case
no. 4031 of 2019 decided on 12.08.2021, the Hon'ble Authority had already
decided that the respondent is right in demanding maintenance charges at
the rates’ prescribed in the builder buyer's agreement at the time of offer of
possession. However, the respondent shall not demand the advance
maintenance charges for more than one year from the allottee even ir those
cases wherein no specific clause has been prescribed in the agreement or
where the AMC has been demanded for more than a year.
Fit-Out charges

In the dernand letter and Offer for Fit-out dated 15.04.202 4, the respondent
has raised a demand towards fit-out charges amounting to Rs.17,53,500/-,
The complainant has raised objection towards the fit-out charges raised by
the respondent is seeking relief to waive off the demand of the same a5 they
were not part of agreement nor the Mol executed between parties. | | nwever,
on perusal of the Moll executed between the allottee and the pronie' ~r, the
Authority finds that Clause 8(d) exists in the present MolJ and is renrortuced
herein below:

Clause B} of the Mall -

“That the Allotteefs] further agrees and understund that in case the (coant
desires any infrastructural changes in the form [ separate svge
arrangement or the gos pipeline or any other change which involves expenses
on the part of allottee(z) then in thot event the same shall be paid by the 2l tee,
strictly within the period of 15 days from the day of written notification v the
company en the registered e-muoil address of the allottecs). In case the alluiieefs]
Juiis to come forward to tender the payment o5 demanded by the Company /o In
that event the company shall bear the same from its owi pocker and ded ! Lhe
same from the rent payable to the allotteefs) with monthly interest af =%, The
allatree(s) shall not register any protest towards the deductlons from the resinl. The
rent shall be paid to the aflottee(s) in the above-mentioned urrangement v ' oo at
clause 8fh) after the expense incurred by the company clong with the o0 aly
interest of 29 1§ recovered by the company from the renl recafved.”
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The Autherity has cbserved that clause 8{d) of the Mol clearly m ndates
that any expenditure incurred on account of infrastructural or any  vinges,
if demanded by the tenant, can be recovered from the allottee only after
issuance of a written notification by the promoter en the registers' e-mail
address of the allottee(s). The said clause does not confer any unfet! +d or
unilateral right upon the promoter to incur expenses on its own accord and
thereafter recover the same from the allottee without prior intimation. Such
conduct is contrary to the express terms of clause B(d) as well s the
statutory obligations cast upon the promoter under Section 11(4)(«1) »f the
Act, which reguire the promoter to act in a reasgnable and responsible
manner. In the present case, the respondent has failed to demonstrite that
any prior written intimation or demand, as contemplat~d under clar ~ 8{d),
was issued to the complainant before incurring the alleged fit-out charges,
Consequently, the demand raised vide letter dated 15.04.2024 towarels fit-
out charges amounting to Rs.17,53,500/- appears to he unilateral, ar'+iirary,
and in violation of the principles of natural justice. Since the promaoter failed
to discharge its contractual and statutory responsibility in the manner
prescribed, the said demand cannot be sustained in the eyes of lav nd is
accordingly struck off.
. In the absence of any documentary proof demonstrating tramsparency,
disclosure or lease agreement at the time of leasiyz hetween the par' !5, the
arbitrary imposition of fit-outs charges by the respondent canoot be
sustained in the eyes of law, hence the same is set-aside.
vii.lt is most respectfully prayed that till the time possc: on, as
promised in the MOU, of the unit in guestion is handed ov. ' to the
Complainant, this Hon'ble Authority be pleased to order the

Respondents to pay lease rentals @ Rs.59.25/- per 5q. FL. po - nonth
[y T2 0F47F
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till lease out of the said property, as per the terms and cond ‘ons of
the MOL.
viii.It is most respectfully prayed that this Hon'ble Authe rity be leased
to order the Respondents to pay monthly assured rental & ~unt /
commitment charges w.e.f. the date of completion of constru ction of
the said building till the leasing out of the said space funit, 2= er the
clause of the MOU.
The complainants are seeking additional reliefs w.r.tpu rring the unitr leage
as well as lease rental as per MoU. The Authority nhserves that vide lause
8(a) of the Mol dated 03.04.2019, it was agreed that the respondent would
make payment of lease rentals at Rs.59.25/- per sq. ft. per month o the
complainant from commencement of first lease. Further, vide clause 'fa) of
the MoU that the respondent was to finalize the terms for leasineg the
premises with a perspective lessee. Since, the occugation certificate of the
project in question has already been received by the respondent-pro aoter
from the competent authority on 14.08.2024, the respondent is dire 1od to
put the unit allotted to the complainants on lease 2nd to pay lease roptal at
the agreed rate as per the terms of the memorandum of understanding dated
03.04.2019.
ix.It is most respectfully prayed that this Hon'ble Authority be nleased
to order the Respondents not to force the Complainant to sion any
indemnity-cum-undertaking indemnilving the builder from
anything legal as a pre-condition for signing the convevance deed.
It is important to note that the above said reliel was not pressed b the
complainant counsel during the arguments in the course of hearing. Meo, the
complainant failed to provide or describe any information to the nhove-

mentioned relief sought. The Authority is of the view that the complainant
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counsel does not intent to peruse the relief sought by the compliinant

Hence, the Authority has not returned any finding with regard to the + bove-
mentioned relief,
x.Itis most respectfully prayed that this Hon'hle Authority he = cased
to direct the Respendents to provide the csact layout plan o' e said
umnit.

59. The Authority, having considered the prayer nf the complainant »n| the
statutory obligations of the respondent under Section 11(3) of * "o Act,
hereby respondent is directed to disclose and hand over the sanciioned
building plan, Layout Plan, and floor plan pertaining to the concerned vait in
Neo Square project.

xi.ltis mostrespectfully prayed that this Hon'ble Authority I 'eased
to take penal action against the Respondents for violation o' " rious
provisions of the RERA Act, 2016.

6. With regard to the praver seeking penal action. this Authority dive - that
the competent branch of the Authority shall examine the condur nf the
respondents for violation of the provisions of the RERA Act 2016, v take
action in accordance with law, if so warranted

xii.Direct the respondents to hand over the symbaolic and con @ ructive
possession of the said unit in guestion with all ameni! 2 and
specifications as promised, in all completesess, without any further
delay, and after completion of the samn.
xiii.Direct the respondents to execute a conveyance deed in ro  oct of
the unit in guestion in favour of the Complainant,

61. The Authority hereby directs the respondent not to cancel the unit o shall
hand over symbolicand constructive possession of the unit in questio ' othe
complainant within a period of 30 days from the date of this order. The

oo (b4
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Respondent is further directed to ensure that the possession is delivered in

absolute completeness, strictly adhering to the amenities and specili lions

as promised in the Agreement for Sale and the sanctioned project brochures,

Since the respondent promoter has obtained occupation certificate on

14.08.2024. The respondent is directed to get the conveyance deed e+ 1ted

within a period of three months from the date of this order.

Directions of the Authority -

Hence, the Authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure rompliance of obligitions

cast upon the promoter as per the function entrusted to the authority under
section 34(f):

I

I11.

IV,

The respondent/promoter is directed to pay the penally, |, jured
return to the complainant at the agre.d rate e, @Rs.16.277/-
from the effective date as per clause 4 of the Moll i.e., 02.01.2020
till offer of possession letter datr i.e., 2%.10.2024, afler ' ‘ching
the amount already paid on account of assured retires to the
complainant. [Inadvertently, the rate of Assiced returns of Rs. 17777/~ has
mentioned in PODr dated 02.12.2025]
The respondent/promoter is directed to pay the outstanding
acerued assured return amount at the agreed rate within ©0 days
from the date of this order after adjustiicnt of outstanding  ues, if
any, failing which that amount 'woult! Le payable with ' erest
{@8.85% p.a. till the date of actual realiz ion,
The Fit-out charges demanded by the ro nondent are set-0 e for
reasons discussed in paragraph ne. 48, 1" and 50 of this
The respondent shall not charge rnviliing from the compinant
which is not part of the Mol or buvers’ agreement, The respu ident
Mg ol 47
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is not entitled to charge FTTH, holding charges and Labour cess
from the complainant/ allottee atany piin of time even - [ter heing
part of the builder buyer's agreement as per law settled by [fon’ble
Supreme Court in Civil Appeal nos. 3864-3889/2020 on
14.12.2020.
The respondent is directed to recover development charp~+ only
on an actual and pro-rata basis, strictly stpported by docur  neary
proof of payments,
The Respondent is directed to restrict its demand towards sdvance
maintenance charges strictly to a maximum period of one year
only, and any demand raised in excess therenf shall be deemed
unsustainable and liable to be withdra v ‘adjusted in 7 cordance
with law.
The respondent is directed to put the unit allotied 1o the
complainants on lease and to pay lease ¢ tal at the agreod rate ag
per the terms of the memorandum of understanding dated
03.04.2019.
The respondent is directed to supp™ 2 copy of the vodated
statement of account after adjusting Az ured Returng voiin a
period of 30 days to the complainant.
The complainant is directed to pay outetanding dues, it anv, after
adjustment of Assured Returns/penalty within a period o 1 days
from the date of receipt of updated stateinent of account.
The respondent is directed to get the conveyance deell pvacuted
within a peried of three months ontor depasiting ssary
payment of stamp duty and registration ~harges as per ap)licable
local laws from the date of this order.
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This decision shall mutatis mutandis apply to cases mentioned in para 3 of

this order.

. Complaints stand disposed of True certificd copy of this order shall be

placed in the case file of each matter.

File be consigned to registry.

{ / -
(PhoolSingh Saini) fAshck t@‘;ﬁlll}

Member Merphor
Haryana Real Estate Regulatory Authority, Gurugra 11/
Dated: 25.11.2025
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